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The   Appellate   Division   op  the  Supreme   Court. 


Mrst  Department, 

HOH.  CHAS.  H.  VAN  BRUNT,  P.  J. 

"  EDWARD  PATTERSON. 

"  MORGAN  J.  O'BRIEN. 

"  GEORGE  L.  INGRAHAM. 

"  CHESTER  B.  MoLAUGHLIN. 

"  EDWARD  W.  HATCH. 

"  FRANK  G.  LAUGHLIN. 

Second  Department, 

Hov.  WILLIAM  W.  GOODRICH.  P.  J. 

"     WILLARD  BARTLETT. 
"     JOHN  WOODWARD. 
"    MICHAEL  H.  HIRSCHBERG. 
."    ALMET  F.  JENKS. 
••    ALBERT  H.  SEWELL.* 

Third  Department, 

HOH.  CHARLES  E.  PARKER,  P.  J. 
"    WALTER  LLOYD  SMITH. 
"    S.  ALONZO  KELLOGG. 
«     SAMUEL  EDWARDS. 
••    EMORY  A.  CHASE. 

Fourth  Departmj&nU 

Hov.  WILLIAM  H.  ADAMS,  P.  J. 
«    PETER  B.  MoLENNAN. 
"    ALFRED  SPRING. 
"    PARDON  C.  WILLIAMS. 
"    FRANK  H.  HISCOCK. 


•  Dedgnated  to  sit  for  the  remainder  of  the  year  1901. 
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CA  USES  in   which  the  decisions  contained  in  the  Appellate 
Division  Reports  ha/ve  been  passed  upon  by  the  Court  of  Appeals, 

Ahrbkb  v.  Jokes 40  App.  Div.  447 

Judgment  leterud:  169  N,  Y.  555. 
A?:oLO- Am.  Provision  Co.  t?.  Davis  Provision  Co 50  App.  Div.  273 

Judgment  affirmed :  169  i^.  T.  506. 
Barber  v.  Brundaob 50  App.  Div.  123 

Judgment  affirmed :  169  K  Y.  868. 
Barber  «.  Hathaway 47  App.  Div.  165 

Judgment  affirmed :  169  N.  Y.  575. 

Barkes  v.  Arnold 45  App.  Div.  314 

Judgment  affirmed  on  opinions  below :  169  2^.  Y.  611. 
Bates  ©.  Fish  Brothers  Wagon  Co 50  App.  Div.    38 

Judgment  affirmed :  169  N.  F.  587. 
Bebohen  V,  PuRDY 51  App.  Div.  617 

Judgment  affirmed:  169  N.  Y.  592. 

Brousseau  V,  TiLYOU 66  App.  Div.  612 

Appeal  dismieeed :  169  K  Y.  599. 
Btjrkard  «.  Crouch 63  App.  Div.  650 

Judgment  affii'med :  169  JV.  F.  899. 
Central  Trust  Co.  v.  West  India  Imp.  Co 48  App.  Div.  147 

Judgment  reversed  :  169  K  Y.  814. 
Cheeyer  V,  Pittsburgh,  8.  &  L.  E.  R.  R.  Co 50  App.  Div.  422 

Judgment  affirmed :  169  K  Y.  581. 

Clabk  «.  Pehberton 64  App.  Div.  416 

Appeal  dismissed :  169  K  Y.  594. 

CoLWELL  V,  Tinker 65  App.  Div.    20 

Order  affirmed:  169  I^.  Y.  531. 
CoKNEBSf.  N.  Y.  C.  &H.  R  R.  R.  Co 89  App.  Div.  655 

Judgment  affirmed :  169  K.  Y.  598. 
Cooke  &  Cobb  Co.  v.  Miller 58  App.  Div.  120 

JudgmarU  affirmed :  169  N,  Y.  475. 
Craoin  «.  O'Connell 50  App.  Div.  839 

Judgment  affirmed :  169  N.  Y.  573. 
Davis  ».  City  of  Syracuse 54  App.  Div.  618 

Judgment  affirmed:  169  N.  Y.  616. 
Db  Camp  c.  Burns 48  App.  Div.  628 

Judgment  affirmed:  169  iV.  F.  586. 
Delapield  t>.  Village  op  Webtfield 41  App.  Div.    24 

Judgment  affirmed :  169  N.  F.  582. 

Desbeckeb  v.  Cauffman 54  App.  Div.  629 

Judgment  affirmed:  169  K  Y.  547. 
Devbb  «.  Haoerty 43  App.  Div.  854 

Judgment  reversed:  169  N.  F.  481. 

DuFEB  V,  Childs 52  App.  Div.  806 

Judgment  affirmed  on  opinion  below :  169  N.  Y.  585. 
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vi  CAUSES  PASSED  UPON 

Elias  V,  CiTT  OF  Rochester 49  App.  Div.  597 

Order  affirmed  and  judgment  absoluteardered  for  plaintiff :  169  2i.  Y.  614. 
Fischer  v.  Jordan 54  App.  Div.  621 

Judgment  affirmed:  169  N.  T.  615. 
Fisher  «.  Mokahan 51  App.  Div.  612 

Judgment  affirmed :  169 -2V.  F.  580. 
Fleming  v.  Buswell 48  App.  Div.  635 

Judgment  affirmed:  169  N,  T.  592. 
Fletcher  c.  Dold  Packing  Co 41  App.  Div.    30 

Judgment  affirmed :  169  N,  T.  571. 
Friedman  t>.  Breslin 51  App.  Div.  268 

Judgment  afflrm^d :  169  iT.  F.  574. 

Ganz  t,  Lancaster 50  App.  Div.  204 

Decision  of  Appellate  Dimeio7i  reversed,  and  judgments  of  Special  7'erm  affirmed: 

169  JH.  F.  357. 
Gee  v.  Grilley 53  App.  Div.  649 

Judgment  affirmed :  169  N.  F  588. 
Gerding  v.  Funk 48  App.  Div.  603 

Judgment  affirmed :  169  -2V.  F.  572. 
Gibbons  v.  Bush  Co 52  App.  Div.  211 

Judgment  affirmed:  169  iV.  F.  574. 

Grimm  t.  Grimm 53  App.  Div.  626 

Judgment  and  order  affirmed:  169  iV.  F.  421. 

Grobe  v.  Erie  Co.  Mut.  Ins.  Co 39  App.  Div.  183 

Judgment  affirmed  on  opinion  below :  169  N,  F.  613. 
HucK  V.  Rochester  R.  Co 43  App.  Div.  615 

Judgment  affirmed :  169  N.  F.  590. 
Hutchinson  «.  Parker  &  Co 39  App.  Div.  133 

Judgment  affirmed :  169  N.  T.  579. 

Johnston  v.  Phcenix  Bridge  Co 44  App.  Div,  581 

Order  affirmed  andptdgment  absolute  ordered  for  plaintiff  on  authority  of  Demi  ng 

V.  Terminal  Ry.  Co.  (169  N.  Y.  1):  169  N,  F  581. 
Kane  v.  City  op  Yonkers 43  App.  Div.  599 

Judgment  reversed :  169  K  F.  392. 
Kenny  v.  Monahan 53  App.  Div.  421 

Judgment  affirmed:  169  N,  F.  591. 
KiRBY  tJ.  D.  &  H.  C.  Co 48  App.  Div.  636 

Judgment  affirmed :  169  N.  F  575. 
Koeth  v.  Knights  Templars  &  M.  L.  I.  Co 43  App.  Div.  624 

Judgment  affirmed :  169  N,  F  610. 

Krekeler  v.  Aulbach 51  App.  Div.  591 

Judgment  affirmed:  169  N.  F  372. 
Levy  v.  Hanneman 63  App.  Div.  615 

Appeal  dismissed :  169  N.  F  600. 

Lewin  v.  Lehigh  Valley  R  R.  Co 66  App.  Div.  409 

Appeal  dismissed :  169  N.  F  336. 
Logan  v.  Simpson 60  App.  Div.  617 

Appeal  dismissed :  169  iV.  F  599. 
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BY  THE  COURT  OF  APPEALS.  vii 

M^CDOKAU)  V.  Bach 51  App.  Div.  549 

Judgment  affirmed  an  opinion  bdaw :  169  N,  T,  615. 

Mahostet  v.  Bbrnhard 45  App.  Diy.  499 

Judgment  affirmed  on  opinion  below  :  169  N,  F.  589. 

Mabkham  v.  Stbtenbon  Brewing  Co 51  App.  Div.  468 

Judgment  affirmed:  169  N.  T.  598. 

Mattsb  op  Boabd  of  Education 59  App.  Diy.  258 

Order  reversed  and  order  of  Special  Term  affirmed:  169  K  Y,  456. 

Mattbr  of  Brandbbth 58  App.  Div.  575 

Ord€r  reoened :  169  JV.  T.  487. 

Matter  of  Clark 57  App.  Div.     5 

Appeal  dismissed:  169  iV.  F.  595. 

Matter  of  County  of  Queens 55  App.  Div.  627 

Ord^  affirmed:  169  K  F.  608. 

Matter  of  Daucht 59  App.  Div.  883 

Order  of  Appellate  Division  revened  and  order  of  County  Court  affirmed :   169 

N.  F.  460. 

Matter  of  Eleventh  Street 64  App.  Div.  609 

Order  affirmed:  169  J^.  F.  607. 

Matter  of  GraoN 64  App.  Div.  504 

Order  modeled  and,  as  modified,  affirmed :  169  K  F.  443. 

^Latter  of  Grade  Crossino  Commissioners 64  App.  Div.    71 

Order  afflrmedon  opinion  below :  169  JV.  F.  605. 

Matter  of  MacFarlane 65  App.  Div.    93 

Order  afflrmed:  169  iV:  F.  608. 
Matter  of  Manning 59  App.  Div.  624 

Order  afflrmed :  169  N,  F.  449. 
Matter  of  Mter  9.  Adam 68  App.  Div.  540 

Order  affirmed :  169  N,  F  605. 

Matter  of  Nineteenth  Street,  Niagara  Falls 66  App.  Div.  618 

Order  affirmed:  169  JV:  F  602. 
Matter  of  Tatum 61  App.  Div.  513 

Order  affirmed :  169  K  F.  514. 

Matter  of  Town  Board  of  Schaghticoke  v,  Fitchburg  R. 

R  Co..   53  App.  Div.    16 

Order  affirmed :  169  N,  F.  609. 
Matter  of  Wilkins 48  App.  Div.  433 

Judgment  affirmed:  169  N,  F.  494. 
May  If.  GiLLis 53  App.  Div.  893 

JudgmenU  reversed :  169  K  F.  330. 

McCoubray  v.  St.  Paul  F.  &  M.  Ins.  Co 50  App.  Div.  416 

Judgment  affirmed :  169  K  F.  590. 
McFadden  v.  Bloch 50  App.  Div.  419 

Judgment  affirmed :  169  JV".  F.  583. 
Michaels  v.  Fishel 51  App.  Div.  274 

Judgment  affirmed,  and  judgment  absolute  rendered  against  the  drfendanis:  169 

N,  F.  381. 

Mors  r.  Knox 52  App.  Div.  145 

Judgment  affirmed :  169  iV.  F.  591. 
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viii  CAUSES  PASSED  UPON 

MuBPHY  t>.  Walsh 63  App.  Div.  619 

Appeal  dUiniued:  169  N,  F.  595. 

Onondaoa  Nation  «j.  Thacher 53  App.  Div.  561 

Jydgment  affirmed :  169  JV.  F.  584. 

Pell  t?.  Pell 65  App.  Div.  388 

Ord^'  affirmed:  169  N.  7,  607. 

People  v,  Anglo-American  S.  &  L.  Absn 66  App.  Div.     9 

Appeal  dimiimd :  169  N.  T,  606. 

People  v.  Colletta 65  App.  Div.  570 

Judgment  of  contiction  affirmed :  169  N,  F.  609. 

People  ex  rbl.  Folet  t>.  Feitner 63  App.  Div.  614 

Order  affirmed:  169  JV.  F.  602. 

People  ex  rel.  Lazarus  t.  Feitner 65  App.  Div.  818 

Order  affirmed :  169  N.  F.  604. 

People  tj.  Garner 64  App.  Div.  410 

Judgment  of  convieiion  affirmed :  169  iV".  F.  585. 

People  v.  Malone 63  App.  Div.  117 

Appeal  dismissed :  169  K  F.  568. 

People  ex  rel.  Gk>LDET  v.  Maxwell 65  App.  Div.  265 

Order  affirmed  :  169  N,  F  608. 

People  v.  Miller ;  64  App.  Div.  450 

Order  of  Appellate  IHvmon  reversed,  and  judgment  of  conviction  affirmed:  169 

iV:  F.  339. 

People  ex  rel.  McAvot  v.  Murphy 65  App.  Div.  614 

Order  affirmed:  169  N,  F.  604. 

People  ex  rel.  Scott  v.  Pitt 64  App.  Div.  316 

Order  affirmed:  169  iV.  F.  521. 

People  ex  rel.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  Priest 63  App.  Div.  128 

Order  of  Appellate  Division  modified,  and  as  modified  affirmed :  169  N,  F.  432. 

People  tj.  Wheeler 66  App.  Div.  187 

Judgment  of  conviction  reversed :  169  JV.  F.  487. 

People  ex  rel.  Hart  v.  York 65  App.  Div.  609 

Appeal  dismissed:  169  N.  F.  452. 

People  ex  rel.  Taylor  v.  York 58  App.  Div.  621 

Order  affirmed:  169  K  F.  578. 

Picken  V,  Smith 50  App.  Div.  622 

Judgment  affirmed:  169  N.  F.  580. 

Prebby  v.  Benjamin 53  App.  Div.  637 

Judgment  reversed:  169  N,  F.  377. 

Rbehl  tj.  Martens 54  App.  Div.  626 

Judgment  affirmed :  169  N.  F.  613. 

Reynolds  v.  Plumbers'  Material  Protective  Asbn 53  App.  Div.  650 

Appeal  dismissed :  169  N.  F.  614. 

Richardson  v.  Ercksns 53  App.  Di^.  127 

Judgment  affirmed  on  opinion  below :  169  if.  F.  588. 

Robinson  v.  Dayis 47  App.  Div.  405 

Judgment  affirmed:  169  2i.  F.  577. 
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BY  THE  COURT  OF  APPEALS.  ix 

8AKAS0HN  «.  Miles 52  App.  Div.  628 

Judffment  affirmed :  169  iT.  T.  673. 
ScHiPFEB  V.  MmTON 51  App.  Div.  522 

Judgment  affirmed:  169  N.  F.  583. 
Shokqo  V,  HiLLKB 45  App.  Div.  839 

Judgment  affirmed:  169  if.  F.  586. 
Smith*.  Kingston  City  R.  R.  Co 55  App.  Div.  143 

Judgment  affirmed:  169  K  F.  616. 
Smith  v.  Second  Nat.  Bank 52  App.  Div.  681 

Judgment  reversed:  169  N.  F.  467. 
Stevens  r.  0*Nml 51  App.  Div.  364 

Judgment  affirmed :  169  iV\  F.  375. 
Strubbe  ff.  Kings  County  Trust  Co 60  App.  Div.  548 

Judgment  affirmed:  169  N.  F.  608. 

Thoh^on  V,  Habt 58  App.  Div.  439 

Order  affirmed  and  judgment  absolute  ordered  far  plaintiff  on  opinion  Mow :  169 

iT.  F.  571. 
Town  of  Huntington  v.  Titus 50  App.  Div.  468 

Judgment  affirmed :  169  N.  F.  579. 
Tbadesmen'b  Kat.  Bank  v.  National  Surety  Co 54  App.  Div.  631 

Judgment  affirmed :  169  iV;  F.  563. 

Tucker  v.  Buffalo  R.  Co 53  App.  Div.  571 

Judgment  affirmed :  169  N,  F.  589. 
Union  Bank  r.  Keih 52  App.  Div.  135 

Judgment  affirmed:  169  N.  F.  587. 
Union  Nat.  Bank  v.  Chapman 52  App.  Div.    57 

Judgment  rer)ersed :  169  N,  F.  538. 

Van  Burek  v.  First  National  Bank 53  App.  Div.    80 

Judgment  affirmed:  169  N.  F.  610. 
Vagner  v.  Mallory 41  App.  Div.  126 

Judgment  affirmed:  169  N.  F.  501. 
Ward  v.  Hasbrouck 52  App.  Div.  627 

Judgment  affirmed :  169  2^.  F.  407. 

Warn  t».  N.  Y.  C.  &  H.  R.  R.  R.  Co 50  App.  Div.  621 

Judgment  affirmed :  169  iV.  F.  572. 
Wescott  «.  HiGGiNs 42  App.  Div.    69 

Judgment  affirmed  on  opinion  below :  169  JV,  F.  582. 

WHTrexAN  V.  Weed 50  App.  Div.  622 

Judgment  affirmed:  169  N.  F.  611. 
TV'iARDv.  Syracuse  R.  T.  R.  Co 52  App.  Div.  685 

Judgment  affirmed:  169  y.  F.  594. 

The  atteDtion  of  the  profession  is  called  to  the  fact  that  the  Court  of  Appeals 
in  many  cases  decides  an  appeal  upon  other  grounds  than  those  stated  in  the 
opinion  of  the  court  below. 

The  affirmance  or  reversal  of  the  judgment  of  the  Appellate  Division  does  not 
oeoessarily  show  that  the  Court  of  Appetils  concurred  in,  or  dissented  from,  the 
statements  contained  in  the  opinion  of  the  Supreme  Court  (Rogers  v.  Decker, 
ISIN.Y.  490.)  — Rep. 
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DETERMINED  IN  THE 


FIEST    DEPARTMENT 


IN  THE 


APPELLATE   DIYISION, 
§ec6mh6v^  1901.* 


84         "511 


The  Fabmhrb'  Loan  and  Trust  Company,  as  Trustee  under  the  ""e?  i 

Last  Will  and  Testament  of  James  S.  Gibbbs,  Senior,  Deceased, 
Respondent,  v.  Eichard  B.  Ferris  and  Others,  as  Executors,  etc., 
of  James  S.  Gibbes,  Senior,  Deceased,  and  Others,  Appellants ; 
Chablbs  H.  Simonton  and  Others,  Respondents,  Impleaded  with 
Others,  Appellants. 

WiU—juri9diciion  oner  a  fund  hM  by  a  truiUe  in  the  State  of  New  York  acting 
under  a  vnU  proved  in  South  Carolina— disposition  of  a  fund,  given  in  ease  a 
life  beneficiary  dies  without  issue,  where  there  is  no  issue — gift  for  the  endowment 
of  an  art  gallery  modified  by  a  eodicU  devoting  the  fund  to  the  use  of  students  of 
the  fine  arts,  construed  not  to  devote  the  entire  fund  to  the  construction  of  a 
htUding — held  to  be  a  valid  charitable  use — not  to  conflict  with  the  South 
OaroUna  Constitution  as  to  white  and  black  schools  —  a  decision  inade  during  the 
life  of  a  life  beneficiary,  as  to  the  final  disposition  cf  a  fund  in  ease  %he  should 
die  without  issue. 

Where  a  resident  of  the  State  of  South  Carolina  dies  leaving  a  will  which  is 
admitted  to  probate  in  that  State,  by  which  he  bequeathes  a  portion  of  his 
property  to  a  corporation  organized  under  the  laws  of  the  State  of  New  York 
in  trust  for  certain  purposes,  and  the  trust  fund  is  delivered  to  the  corporation, 
the  Supreme  Court  of  the  State  of  New  York  has  Jurisdiction  of  an  action 
brought  by  the  trustee  against  the  patties  interested  in  the  trust  fund  (all  of 
whom  have  been  personally  served  with  the  summons  or  have  voluntarily 
appeared)  to  determine  the  manner  in  which  the  trust  fund  shall  be  distributed^ 
and  compliance  with  its  decree  will  relieve  the  trustee  from  further  liability. 

*The  other  cases  of  this  term  will  be  found  in  volume  66  App.  Div.—  [Rbp. 
App.  Div.— Vol.  LXVIL        1 
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FARMERS'  LOAN  &  TRUST  CO.  v.  FERRIS. 


FiBST  DEPAiiTMENT,  Decembek  Term,  1901.  [Yol.  67. 

At  the  time  such  will  was  executed  the  testator  had  a  wife  and  two  sons  and  a 
grandson.  By  the  7th,  8th  and  9th  sections  of  the  will  the  testator  created 
trust  funds  of  $100,000  each  for  the  benefit  of  each  of  his  sons  and  his 
grandson.  After  providing  for  the  disposition  of  the  principal  and  income  of 
the  trust  funds  in  various  contingencies,  the  will  provided  that,  in  case  of  the 
death  of  the  testator's  sons  and  his  grandson  without  issue,  the  entire  principal 
fund  of  1800,000  should  be  distributed  by  the  trustee  as  provided  in  the  29th 
clause  thereof. 

By  the  28d  clause  of  the  will  he  created  similar  trusts  for  the  benefit  of  each  of 
his  sons  and  his  grandson  in  the  remainder  of  his  estate,  with  directions  to  pay 
the  income  thereof  to  the  beneficiaries  during  their  respective  lives,  and  to  hold 
tbe  income  and  principal  thereof  subject  to  the  uses,  trusts,  purposes  and 
limitations  prescribed  in  the  7th,  8th  and  9th  clauses. 

One  of  the  testator's  sons  predeceased  him,  and  his  surviving  son  and  his  giand- 
son  died  without  issue. 

Held,  that  as  to  legatees  mentioned  in  the  29th  section  of  the  will,  who  survlYed 
the  testator  but  died  before  the  happening  of  the  contingency  upon  which 
they  were  to  take  under  that  section,  a  contingent  estate  vested  in  such  lega- 
tees upon  the  death  of  the  testator,  and  that  inasmuch  as  no  issue  was  born  to 
either  of  the  testator's  sons  or  to  his  grandson,  it  never  became  divested. 

The  7th  subdivision  of  the  29th  section  of  the  will  provided :  "To  Charles  O. 
Witte,  Henry  A.  M.  Smith  and  such^  person  as  may  at  the  time  be  Mayor  of 
the  City  of  Charleston,  seventy-five  thousand  dollars,  to  have  and  to  hold  the 
same  in  trust,  for  the  erection  and  endowment  of  an  Art  QsWery  and  lAdies' 
Library  in  Charleston,  and  I  empower  said  trustees  to  provide  as  they  see  fit 
and  practicable  for  the  future  regulation  and  perpetuation  of  the  same.  Should 
any  arrangement  be  hereafter  made  during  my  lifetime,  whereby  a  building 
shall  be  erected  on  the  lot  on  the  northeast  corner  of  Meeting  and  George 
Streets  by  the  Art  Union  Association  for  its  purposes,  then  I  direct  the  said 
seventy-five  thousand  dollars  to  be  by  said  trustees  transferred  to  said  Associa- 
tion under  such  agreement,  for  its  future  use  and  application  to  the  purposes 
aforesaid  as  shall  be  sufilcient  and  suitable." 

A  codicil  to  the  will  provided:  *' I  strike  out  and  annul  subdivision  seven  of 
section  twenty-nine  of  my  said  will,  with  relation  to  the  Art  Union,  and  direct 
in  lieu  thereof  as  follows,  viz. :  In  the  event  of  the  happening  of  the  contin- 
gency referred  to  in  said  section,  to  wit:  That  there  should  be  no  descendant  of 
mine,  within  the  period  limited  by  law,  to  take  my  property,  then  I  give  and 
bequeath  the  sum  of  one  hundred  thousand  dollars  to  the  Mayor  of  the  City  of 
Charleston,  at  the  happening  of  such  contingency  (and  his  successors  in  office) 
and  Gkibriel  E.  Manigault,  Charles  E.  Simonton  and  F.  W.  Dawson  to  have  and 
to  hold  the  same  in  trust  for  the  erection  or  purchase  of  a  suitable  building  to 
be  used  as  a  hall  or  halls  for  the  exhibition  of  paintings  and  for  necessary  rooms 
for  students  in  the  fine  arts,  a  ladies'  library,  and  it  might  also  be  amalgamated 
with  a  Musical  Hall  for  a  conservatory  of  music.  I  think,  with  economical 
alterations,  the  present  Mills  House  may  be  bought  and  altered  to  suit.  I  call 
on  my  fellow  citizens  to  contribut-e  fifty  thousand  dollars  more  to  carry  out  my 
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plan  to  cultivate  and  aid  ia  educating  the  young  of  our  beloved  city  Id  painting 
and  music." 

Held,  that  it  was  not  the  intention  of  the  testator  that  the  entire  fund  should  he 
used  for  the  erection  or  purchase  of  a  suitable  building,  but  that  the  provision 
of  the  7th  subdivision  of  section  29  of  the  will,  conferring  jurisdiction  upon 
the  trustees  to  use  part  of  the  funds  for  the  future  regulation  and  perpetuation 
of  the  trust  was  still  in  force; 

That,  even  if  the  codicil  was  to  be  construed  as  annulling  all  of  the  provisions  of 
the  7th  subdivision  of  section  29  of  the  will,  the  trustees  were  vested  with 
discretion  not  only  to  purchase  or  construct  a  building,  but  to  suitably  equip 
it  for  the  purposes  therein  specified  to  effectuate  the  intent  of  the  testator; 

That  the  will  and  codicil  did  not  require  the  trustees  to  establish  a  school  within 
the  meaning  of  the  provision  of  the  Constitution  of  South  Carolina  which 
requires  tliat  separate  schools  shall  be  provided  for  the  children  of  the  white 
and  colored  races. 

The  8th  subdivision  of  section  29  of  the  will  provided  for  the  distribution  of  the 
residue  of  the  fund  as  follows:  **  One  equal  third  part  of  all  the  residue  shall 
go  to  and  be  divided  equally  among  the  issue  of  my  niece,  Mrs.  Josephine 
Emanuel  per  gtirpes  :  Provided,  that  if  she  be  living  when  the  contingency  on 
which  this  section  may  take  effect  shall  occur,  then  and  in  that  case  the  entire 
income  thereof  shall  be  paid  her  during  her  natural  life,  freed  from  the  debts 
or  control  of  any  husband,  and  no  divi^n  thereof  among  her  issue  shall  be  had 
until  her  death.  The  other  two-thirds  of  said  residue  shall  go  to  and  be 
equally  divided  among  the  children  and  grandchildren  of  my  brother  Allen  8. 
Gibbes,  per  ttirpee." 

At  the  time  the  action  was  brought  Mrs.  Emanuel  was  fifty -five  years  of  age  and 
had  never  had  issue. 

Edd,  that  the  court  having  acquired  jurisdiction  of  the  action  for  the  purpose  of 
determining  other  questions,  there  was  no  impropriety  in  its  passing  upon  the 
question  of  the  disposition  of  the  remainder  of  such  funds  upon  the  death  of 
Mrs.  Emanuel,  especially  in  view  of  the  extreme  improbability  that  she  would 
leave  issue; 

That  upon  the  death  of  Mrs.  Emanuel  without  issue  the  fund  would  revert  to 
those  who  would  answer  to  the  description  of  the  next  of  kin  of  the  testator,  to 
be  ascertained  as  of  the  time  of  his  death. 

Six  separate  appeals  by  different  defendants,  one  from  the  whole 
and  live  from  various  parts  of  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  Xew  York  on  the  3d  day  of  May,  1901,  upon  the  decision  of  the 
court  rendered  after  a  trial  at  the  New  York  Special  Term. 

John  R.  Ahney^  for  the  appellant  Amelia  J.  Emanuel. 

M.  Cleilcmd  Milnor^  for  the  appellant  Henry  S.  Holmes,  as 
ezecntor  of  James  S.  Gibbes,  Jr. 
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John  J,    Crawford^  for  the  appellant   Henry   S.   Holmes,  as 
.Administrator  of  James  Gibbes  Haile. 

James  P,  H.  Bryan,  for  the  appellants  Charles  H.  Gibbes  and 
Arthur  B.  M.  Gibbes. 

Charles  Stewart  Davison,  for  the  appellants  James  S.  Wilson  and 
Henry  S.  Holmes,  as  trustee  of  said  Wilson. 

Antonio  Knauth,  for  the  respondents  H.  Stuart  Gibbes  and 
others. 

Herbert  J?.  Turner,  for  the  plaintiff,  respondent. 

William  D,  Guthrie,  for  the  respondents  Charles  H.  Simonton 
and  J.  Adger  Smythe. 

Lauqhlin,  J. : 

This  action  was  commenced  on  the  27th  day  of  May,  1899,  by 
the  Farmers'  Loan  and  Trust  Company  for  a  judicial  settlement  of 
its  accounts  as  trustee  under  the  will  of  James  S.  Gibbes,  Sr.,  and  to 
obtain  a  construction  of  certain  provisions  of  the  will.  The  testator 
was  a  resident  of  Charleston,  S.  C,  and  died  in  that  city  on  the  26th 
day  of  April,  1888.  His  will  with  codicils  annexed  was  duly 
admitted  to  probate  by  the  Probate  Court  of  the  county  of  Charles- 
ton on  the  1st  day  of  May,  1888.  At  the  time  of  making  the  will, 
the  testator  had  a  wife,  two  sons,  James  S.  and  George  E.  and  a 
grandson,  James  Gibbes  Haile.  The  testator  left  him  surviving  his 
widow  and  his  son  James  S.  and  said  grandson,  as  his  only  heirs 
dt  law  and  next  of  kin,  the  son  George  E.  having  previously  died. 
The  widow  died  on  the  2d  day  of  May,  1888.  The  entire  estate 
was  of  the  value  of  about  $600,000. 

By  the  7th  section  of  the  will  the  executors  were  directed  to  forth- 
with transfer  and  deliver  unto  the  plaintiff  as  trustee  securities 
amounting  at  their  face  value  to  the  sum  of  $100,000  in  trust,  to 
pay  the  income  thereof  to  the  testator's  son  James  S.  during  his 
life.  The  8th  and  9th  sections  respectively  contained  similar  direc- 
tions with  reference  to  the  delivery  of  a  like  amount  to  plaintiff  as 
trustee  to  pay  the  income  of  $100,000  to  testator's  son  George  E. 
during  his  life,  and  of  another  $100,000  to  testator's  said  grandson. 
Upon  the  death  of  either  of  the  sons  or  grandson  leaving  issae 
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him  Burviving,  such  issue  was  to  take  the  $100,000  principal.  Upon 
the  death  of  one  of  these  three  specified  descendants  of  the  testator 
without  issue,  the  survivors  were  to  take  in  equal  shares  the  income 
of  the  fund  set  apart  for  his  benefit,  and  upon  the  death  of  two,  the 
survivor  was  to  take  the  entire  income.  In  the  event  of  the  death 
of  any  of  them  without  issue,  the  principal,  of  which  he  received 
the  income,  was  to  go  to  the  issue  of  the  survivors  per  stirpes  in 
equal  shares ;  but  in  case  of  the  death  of  tlie  sons  and  grandson  of 
the  testator  without  issue,  the  entire  principal  fund  of  $300,000  wa& 
to  be  held  by  the  plaintiff  and  applied  as  provided  in  the  29th 
section  of  the  will. 

After  making  certain  bequests  and  leaving  part  of  his  estate  in 
trust  for  the  benefit  of  his  wife,  the  testator  provided  in  the  23d 
section  of  his  will  that  the  executors  should  transfer  and  deliver  the 
rest,  residue  and  remainder  of  his  estate  to  the  plaintiff  as  trustee  to 
hold  and  pay  the  income  thereof  to  each  of  his  said  children  and 
grandchild  during  their  lives  respectively,  and  the  income  and 
principal  thereof  to  be  held  in  all  other  respects  subject  to  the  uses, 
trusts,  purposes  and  limitations  prescribed  in  said  7th,  8th  and  9th 
clauses  of  the  will  respectively. 

The  testator's  surviving  son  and  grandson  both  died  without  issue 
prior  to  the  commencement  of  this  action.  We  must,  therefore, 
look  to  the  29th  clause  of  the  will  to  ascertain  who  are  entitled  to 
share  in  this  residue  of  the  estate,  as  that  is  the  question  presented. 

At  the  outset  the  jurisdiction  of  the  courts  of  this  State  over  the 
subject-matter  of  the  litigation  is  challenged.  It  appears  that  all 
the  parties  have  been  personally  served  or  have  voluntarily  appeared, 
and  the  appellant  Amelia  J.  Emanuel  is  the  only  one  who  raises  the 
jnrisdictional  question.  She  has  appeared  generally  and  answered. 
Her  interest  is  as  a  beneficiary  for  life  of  one-third  of  the  income 
of  the  residue  after  the  payment  of  certain  legacies.  As  already 
stated,  the  trustee  is  a  domestic  corporation  and  the  fund  is  within 
this  State-  The  trustee  received  the  fund  by  virtue  of  tlie  will  of  the 
testator,  although  it  was  delivered  under  an  order  of  the  court  made 
in  an  action  brought  by  the  executors  in  South  Carolina  for  instruc- 
tions with  reference  to  their  turning  the  funds  over  to  plaintiff  as 
directed  in  the  will.  The  order  was  in  accordance  with  the  clause 
of  the  will  and  contained  no  additional  condition.    The  courts  of 
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Sonth  Carolina  cannot  obtain  jnrifidiction  over  the  plaintiff  except 
bj  its  voluntary  appearance.  The  trust  fund  and  its  administration 
being  here,  the  trustee  being  a  corporation  of  this  State,  and  the 
court  having  obtained  jurisdiction  of  the  parties,  it  may  properly 
exercise  jurisdiction  and  direct  how  the  fund  shall  be  distributed, 
and  its  decree,  when  complied  with  by  the  plaintiff,  ^vill  relieve  it 
from  further  liabUity.     {Cross  v.  U,  S.  T.  Co.,  131  N.  Y.  330.) 

The  1st,  2d,  5th  and  6th  subdivisions  of  section  29  of  the  will 
provided  for  the  payment  from  said  residue  of  certain  legacies 
which  have  been  paid  and  are  not  in  controversy.  The  3d  subdivis- 
ion directed  that  $5,000  of  said  residue  sliould  go  to  Dr.  Henry  P. 
Gibbes,  a  son  of  testator's  uncle  Reeves  Gibbes,  and  the  4:th  that 
$50,000  should  go  to  John  Haile,  testator's  son-in-law. 

The  first  question  relating  to  the  construction  of  the  will  arises 
concerning  these  legacies.  These  legatees  survived  the  testator, 
but  died  before  the  happening  of  the  contingency  upon  which 
they  were  to  take  under  the  29th  section  of  the  will.  It  is  con- 
tended that  these  legacies,  therefore,  lapsed  ;  but  the  administrators 
of  the  legatees  are  parties  to  the  action,  and  their  claim  is  that  the 
legatees  took  a  contingent  legacy  upon  the  death  of  the  testator 
which  passed  to  them  on  the  death  of  the  legatees.  It  will  be 
observed  that  neither  at  the  time  of  the  death  of  the  testator  nor  at 
any  time  since  was  there  any  one  in  being  as  the  issue  of  his  children 
or  his  grandson  in  whom  this  estate  vested  under  either  the  7th, 
8th,  9tli  or  22d  sections  of  the  will.  We  are,  therefore,  of  opinion 
that  the  learned  trial  justice  was  right  in  holding  that  upon  the 
'  death  of  the  testator  a  contingent  estate  vested  in  the  legatees,  and 
inasmuch  as  no  issue  was  bom  to  either  of  testator's  sous  or  his 
grandson  it  never  became  divested.  {Clark  v.  Cammann,  160  N.  Y. 
315.) 

The  second  question  of  construction  presented  by  the  trustee  is 
as  to  the  validity  of  the  7th  subdivision  of  the  29th  section  of  the 
will  as  subsequently  modified  or  superseded  by  section  4  of  a  codicil 
duly  made  on  the  12th  day  of  May,  1885.  This  7th  subdivision  is 
as  follows : 

"  To  Charles  O.  Witte,  Henry  A.  M.  Smith  and  such  person  as 
may  at  the  time  be  Mayor  of  the  City  of  Charleston,  seventy-five 
thousand  dollars,  to  have  and  to  hold  the  same  in  trust,  for  the 
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erection  and  endowment  of  an  Art  Gallery  and  Ladies'  Library  in 
Charleston,  and  I  empower  said  trustees  to  provide  as  they  see  fit 
and  practicable  for  the  future  regulation  and  perpetuation  of  the 
same.  Should  any  arrangement  be  hereafter  made  during  my  life- 
time, whereby  a  building  shall  be  erected  on  the  lot  on  the  northeast 
corner  of  Meeting  and  George  Streets  by  the  Art  Union  Association 
for  its  purposes,  then  I  direct  the  said  seventy-five  thousand  dollars 
to  be  by  said  trustees  transferred  to  said  Association  under  such 
agreement,  for  its  future  use  and  application  to  the  purposes 
aforesaid  as  shall  be  sufficient  and  suitable." 

The  4th  subdivision  of  the  codicil  is  in  tlie  following  language : 
*'  I  strike  out  and  annul  subdivision  seven  of  section  twenty-nine  of 
my  said  will,  with  relation  to  the  Art  Union,  and  direct  in  lieu 
thereof  as  follows,  viz.:  In  the  event  of  the  happening  of  the  con- 
tingency referred  to  in  said  section,  to  wit :  That  there  should  be  no 
d^cendant  of  mine,  within  the  period  limited  by  law,  to  take  my 
property,  then  I  give  and  bequeath  the  sum  of  one  hundred 
thousand  dollars  to  the  Mayor  of  the  City  of  Charleston,  at  the 
happening  of  such  contingency  (and  his  successors  in  office)  and 
Grabriel  E.  Manigault,  Charles  E.  Simonton  and  F.  W.  Dawson  to 
have  and  to  hold  the  same  in  trust  for  the  erection  or  purchase  of  a 
suitable  building  to  be  used  as  a  hall  or  halls  for  the  exhibition  of 
paintings  and  for  necessary  rooms  for  students  in  the  fine  arts,  a 
ladies'  library,  and  it  might  also  be  amalgamated  with  a  Musical 
Hall  for  a  conservatory  of  music.  I  think,  with  economical  altera- 
tions, the  present  Mills  House  may  be  bought  and  altered  to  suit. 
I  call  on  my  fellow  citizens  to  contribute  fifty  thousand  dollars  more 
to  carry  out  my  plan  to  cultivate  and  aid  in  educating  the  young  of 
our  beloved  city  in  painting  and  music." 

It  is  contended  by  some  of  the  appellants  that  this  bequest  is 
void  for  uncertainty  and  that  it  is  imperfect  and  ineffectual  under 
the  laws  of  South  Carolina  which  by  an  express  provision  of  the 
will  govern.  It  is  claimed  that  in  the  7th  clause  the  trustees  were 
invested  with  discretion  to  provide  for  the  future  regulation  and  per- 
petuation of  the  trust,  as  well  as  to  provide  for  the  erection  of  the 
art  gallery  and  ladies'  library,  and  that  significance  should  be 
attached  to  the  phraseology  of  the  4th  clause  of  the  codicil  giving  the 
inereased  fond  ^^  in  trust  for  the  erection  or  purchase  of  a  suitable 
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building  to  be  used  as  a  hall  or  balls  for  the  exhibition  of  paintings 
and  for  necessary  rooms  for  students  in  the  fine  arts,  a  ladies'  library 
and  it  might  also  be  amalgamated  with  a  Musical  Hall  for  a  conserva- 
tory of  music."  It  is  claimed  that  this  provision  —  construed  in 
connection  with  the  other  clauses  by  which  the  testator  calls  on  his 
fellow-citizens  to  contribute  $50,000  more  to  carry  out  his  plan  to 
cultivate  and  aid  in  educating  the  young  of  his  native  city  —  indi- 
cates an  intention  on  his  part  that  the  entire  fund  should  be  used 
for  the  erection  or  purchase  of  a  suitable  building.  We  do  not 
think  that  the  will  and  codicil  should  be  so  construed.  It  should  be 
observed  that  the  testator  does  not  by  the  4th  clause  of  the  codicil 
annul  the  entire  7th  subdivision  of  the  will.  He  merely  strikes  out 
and  annuls  that  part  thereof  relating  to  the  art  union  and  makes  a 
direction  in  lieu  thereof.  By  turning  to  the  7th  subdivision  it  will 
be  seen  that  he  first  specifically  gave  to  the  trustees  there  named 
$75,000  "  to  have  and  to  hold  the  same  in  trust  for  the  erection  and 
endowment  of  an  Art  Gallery  and  Ladies'  Library,"  and  empowered 
the  trustees  ^'  to  provide  as  they  see  fit  and  practicable  for  the  future 
regulation  and  perpetuation  of  the  same  ;  "  then  follows  the  refer- 
ence to  the  art  union,  and  he  authorizes  the  trustees  to  deliver  the 
trust  fund  to  that  union,  provided  an  arrangement  should  be  made 
during  his  lifetime  whereby  a  building  should  be  erected  by  the  art 
union  on  the  lot  therein  specified.  The  purpose  of  the  4th  clause 
of  the  codicil  was  to  annul  the  provision  relating  to  the  art  union, 
to  make  a  different  designation  as  to  trustees  on  account  of  deaths 
intervening  and  to  increase  the  fund.  It  is  not  a  strained  construc- 
tion to  hold  that  the  provision  of  the  7th  subdivision  of  section  29, 
expressly  conferring  discretion  upon  the  trustees  to  use  part  of  the 
funds  for  the  future  regulation  and  perpetuation  of  the  trust,  is  still  of 
force  and  that  the  4th  clause  of  the  codicil  should  be  read  in  connec- 
tion therewith.  In  this  view  there  can  be  no  question  as  to  the  validity 
of  the  bequest.  If  the  4th  clause  of  the  codicil  should  be  construed, 
however,  as  annulling  all  of  the  provisions  of  the  7th  subdivision  of 
section  29«  then  we  think  a  discretion  was  vested  in  the  trustees  to  not 
only  purchase  or  construct  but  to  suitably  equip  a  hall  for  the  purposed 
therein  specified  to  effectuate  the  intent  of  the  testator.  This  would 
constitute  a  charitable  use  within  the  authorities  in  this  State  and 
within  the  doctrine  of  the  courts  of  South  Carolina  as  well.    The  rule 
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is  that  such  bequests  are  sustained  by  courts  of  equity.  In  Dye  v. 
Beaver  Creek  Church  (48  S.  C.  444),  where  a  devise  to  the  Beaver 
Creek  Church  for  poor  children  for  their  tuition  was  sustained,  the 
court  states  the  rules  of  law  by  which  the  validity  of  such  devises 
is  to  be  determined  as  follows :  "  First,  If  a  trustee  is  appointed 
by  the  testator,  and  tlie  will  shows  that  the  object  of  the  devise, 
though  expressed  in  general  terms,  is  for  a  charitable  use,  the  trust 
will  be  declared  valid.  In  such  a  case  the  duty  devolves  upon  the 
trustee  of  devising  a  scheme  for  carrying  the  trust  into  efEect. 
Second.  If  a  trustee  is  not  appointed  by  the  testator,  and  the  will  does 
not  declare  the  manner  in  which  the  devise  is  to  be  made  effectual^ 
equity  will  not  administer  the  trust.  The  reason  a  trustee  is  allowed 
to  enforce  a  trust,  the  object  of  which  is  only  expressed  in  general 
terms,  is  that  in  exercising  his  discretion  he  carries  out  the  inten- 
tion of  the  testator.  But  when  there  is  no  trustee  appointed  to 
exercise  this  discretion  in  devising  a  scheme  for  the  execution  of  the 
trust  the  court  of  equity  can  look  alone  to  the  will,  and  if  it  does 
not  show  the  intention  of  the  testator  parol  testimony  is  inadmis- 
sible and  the  trust  must  fail." 

It  is  also  claimed  that  this  bequest  is  void  as  being  in  contravention 
of  that  provision  of  the  Constitution  of  South  Carolina  (Art.  11,  §  7), 
adopted  in  1895,  which  provides  that "  separate  schools  shall  be  pro- 
vided for  children  of  the  white  and  colored  races,  and  no  child  of  either 
race  shall  ever  be  permitted  to  attend  a  school  provided  for  children 
of  the  other  race."  The  bequest  in  question  vested  prior  to  the  adop- 
tion of  that  provision  of  the  Constitution,  and  by  the  express  terms  of 
the  will  its  validity  was  to  be  determined  by  the  law  of  South  Caro- 
lina as  it  existed  at  the  time  of  the  testator's  death.  It  might  well  be, 
however,  since  the  custody  of  the  fund  has  not  passed  to  the  trus- 
tees, that  if  the  purpose  of  the  bequest  was  clearly  in  contravention 
of  the  Constitution,  though  subsequently  adopted,  the  fund  should 
not  be  delivered  to  the  trustees ;  but  it  is  not  clear  that  the  constitu- 
tional pro^'ision  quoted  relates  to  private  schools  ;  and  if  it  does,  it 
by  no  means  follows  that  the  purpose  of  the  bequest  cannot  be  car- 
ried out  We  fail  to  find  that  any  school,  within  the  ordinary 
acceptation  of  that  term,  is  provided  for  or  required  to  be  estab- 
Hshed  by  the  trustees.  The  trustees  are  directed  to  provide  facili- 
ties for  art  students,  but  they  are  not  required  to  provide  teachers. 
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It  is  entirely  consistent  with  the  intention  of  the  testator,  as  gleaned 
from  the  provisions  of  his  will  and  codicil,  that  no  school  was  to  be 
established  and  no  teachers  were  to  be  employed,  but  that  accommo- 
dations and  facilities  were  to  be  provided  for  those  interested  in  the 
study  of  literature  and  art  to  visit  the  art  gallery  and  library  and 
conduct  their  studies  individually  and  without  the  instrumentality 
of  what  is  understood  to  be  a  school.  Our  conclusion,  therefore,  is 
that  it  has  not  been  shown  that  the  trust  may  not  be  executed  with- 
out infringing  upon  the  Constitution  and  public  policy  of  South 
Carolina. 

The  third  question  of  construction  relates  to  the  8th  and  last  sub- 
division of  section  29,  which  provides  for  the  distribution  of  the 
residue  of  the  fund  as  follows :  "  One  equal  third  part  of  all  the 
residue  shall  go  to  and  be  divided  equally  among  the  issue  of  my 
niece,  Mrs.  Josephine  Emanuel  per  stirpes :  Provided,  that  if  she 
be  living  when  the  contingency  on  which  this  section  may  take  eflFect 
shall  occur,  then  and  in  that  case  the  entire  income  thereof  shall  be 
paid  her  during  her  natural  life,  freed  from  the  debts  or  control  of 
any  husband,  and  no  division  thereof  among  her  issue  shall  be  had 
until  her  death.  The  other  two-thirds  of  said  residue  shall  go  to 
and  be  equally  divided  among  the  children  and  grandchildren  of  my 
brother  Allen  S.  Gibbes,  per  atirpesP 

Mrs.  Emanuel  is  still  living.  She  is  now  lifty-five  years  of  age 
and  has  never  had  issue.  The  trustee  desires  a  decree  of  the  court 
with  reference  to  the  disposition  of  the  residue  of  which  she  is 
entitled  to  the  income  during  her  life.  Objection  is  raised  to  the 
court's  determining  that  question  prior  to  her  death.  If  that  were 
the  only  purpose  of  the  suit  the  objection  would  be  well  founded, 
but  the  court  having  necessarily  acquired  jurisdiction  at  this  time 
for  the  purpose  of  deciding  other  questions,  there  is  no  impropriety 
in  passing  upon  this  question  also,  especially  in  view  of  the  extreme 
improbability  that  Mrs.  Emanuel  will  leave  issue.  It  is  contended 
on  the  one  hand  that  upon  her  death  without  issue  this  residue 
should  be  distributed  as  in  the  case  of  intestacy  of  the  testator, 
and,  hence,  would  go  to  those  who  stood  in  the  relation  of  his  next 
of  kin  to  the  testator  at  the  time  of  his  death,  and,  on  the  other 
hand,  that  the  entire  title  vested  in  the  trustees,  and  that  by  opera- 
tion of  law  a  trust  will  result  upon  the  death  of  Mrs.  Emanuel  in 
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favor  of  the  next  of  kin  of  the  testator  in  being  at  the  time  of  her 
death.  The  case  of  Blotmt  v.  Walker  (31  S.  C.  13)  is  relied  upon 
as  aathority  for  this  last  contention.  That  case  related  to  real 
estate,  and  the  devise  was  to  a  trustee  "  and  his  heirs  "  to  hold  for 
the  sole  and  separate  use  of  the  testator's  daughter  during  her  life, 
with  power  to  the  trustee  to  sell  upon  the  written  request  of  the 
beneficiary,  if  he  should  deem  it  expedient,  and  either  reinvest  the 
proceeds  or  turn  the  same  over  to  her  "  for  her  sole,  separate  and 
absolute  use,  freed  and  discharged  of  all  trusts."  Upon  the  death 
of  the  testator's  daughter  the  will  devised  the  property  remaining 
to  her  issue,  and  provided  that,  if  she  died  without  issue,  she  might 
appoint  by  will  who  should  take  the  same.  The  daughter  died 
without  issue  and  without  exercising  the  power  of  appointment  as 
therein  provided.  It  was  held  that,  inasmuch  as  the  trustee  could 
not  accomplish  the  purpose  of  the  testator  by  making  a  sale  and 
tarn  over  the  proceeds  to  the  beneficiary  if  he  took  a  less  estate 
than  a  fee,  that  thereafter  the  entire  fee  passed  to  him,  and  that 
upon  the  death  of  the  testator's  daughter  a  trust  resulted  in  favor 
of  those  who  were  at  that  time  testator's  heirs.  That  case  is  not 
necessarily  decisive  of  the  question  under  consideration,  and  it  will, 
doubtless,  be  limited  to  its  own  peculiar  facts.  Here  the  legal 
estate  passed  to  the  trustee,  but  that  did  not  prevent  the  reversion 
remaining  in  the  testator's  next  of  kin  at  the  time  of  his  death  sub- 
ject to  being  displaced  upon  the  coming  into  being  of  any  person 
authorized  to  take  under  the  will.  At  no  time  was  there  any  one  in 
being  in  whom  the  residue  vested  under  the  will,  and  we  are,  there- 
fore, of  opinion  that  the  residue,  after  the  expiration  of  the  particu- 
lar estate  of  Mrs.  Emanuel  and  upon  her  death  without  issue,  will 
revert  to  those  who  answer  to  the  description  of  the  next  of  kin  of 
the  testator,  to  be  ascertained  as  of  the  time  of  his  death.  {Clark 
V.  Cammann^  160  N".  Y.  316.)  If,  therefore,  Mrs.  Emanuel  shall 
die  without  issue,  this  residue  will  become  intestate  property  and 
will  vest  immediately  in  those  who  were  such  next  of  kin  at  the 
time  of  the  death  of  the  testator. 

On  this  question  the  learned  trial  justice  held  otherwise,  but  in 
all  other  respects  the  decision  is  in  accordance  with  our  views.  The 
facts  being  undisputed,  the  third  conclusion  of  law  should  be  modi- 
fied, so  as  to  provide  that  the  next  of  kin  of  the  testator  at  tlie  time 
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of  his  death  will  take  the  principal  of  one-third  of  the  residue  of  the 
estate  held  in  trust  for  Mrs.  Emanuel  upon  her  death  without  issue^ 
and  as  so  modified  affirmed,  with  separate  bills  of  costs  to  all  the 
parties  appearing  separately  to  be  paid  out  of  the  funds. 

Van  Brunt,  P.  J.,  Patterson  and  McLaughlin,  JJ.,  concurred  ; 
Ingraham,  J.,  concurred  in  result. 

Judgment  modified  as  directed  in  opinion,  and  as  modified 
affirmed,  with  separate  bills  of  costs  to  all  parties  appearing  sepa- 
rately to  be  paid  out  of  the  funds. 


William  J.  Rattle,  Respondent,  v.  The  Mutual  Life  Insuranob 
Company  of  New  York,  Appellant,  Impleaded  with  Helbnb 
M.  Brown,  Defendant. 

Prtferenee — action  by  one  creditor  on  behalf  of  himeelf  and  others  to  set  aside  a 
transfer  of  an  insurance  policy  by  a  deceased  insolvent  debtor — application  there- 
for by  one  defendant  not  a  bar  totJutt  of  another. 

An  action  brought  by  a  creditor  of  an  alleged  deceased  insolvent  debtor  on  behalf 
of  himself  and  other  creditors  to  set  aside  a  transfer,  made  by  the  decedent  to 
the  individual  defendant,  of  a  life  insurance  policy  issued  by  the  defendant 
insurance  company,  on  the  ground  that  the  transfer  was  procured  by  undue 
influence  and  was  in  fraud  of  creditors,  is  entitled  to  a  preference  under  subdi- 
vision 5  of  section  791  of  the  Code  of  Civil  Procedure. 

The  denial  of  a  motion  for  such  a  preference,  made  by  the  individual  defendant 
when  the  action  was  at  issue  as  to  her  only,  is  not  a  bar  to  a  subsequent  appli- 
cation by  the  insurance  company  for  the  preference. 

Appeal  by  the  defendant,  The  Mutual  Life  Insurance  Company 
of  New  York,  from  an  order  of  the  Supreme  Court,  made  at  the 
New  York  Special  Term  and  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  8th  day  of  November,  1901,  deny- 
ing  said  defendant's  motion  for  a  preference  and  to  place  the  cause 
upon  the  preferred  calendar  pursuant  to  subdivision  6  of  section  791 
of  the  Code  of  Civil  Procedure. 

Roswdl  H.  King^  for  the  appellant. 

Allan  Lee  Smidt,  for  tlie  respondent. 
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Pee  Curiam  : 

This  action  is  brought  by  William  J.  Rattle,  a  creditor  of  Alvah 
W,  Brown,  deceased,  in  behalf  of  himself  and  other  creditors,  to 
set  aside  the  transfer  of  a  life  insurance  policy  issued  by  the  defend- 
ant the  Mutual  Life  Insurance  Company  of  New  York,  on  tlie 
grounds  that  the  transferer,  Alvah  W.  Brown,  was  mentally  and 
physically  incapacitated  at  the  time  of  the  transfer  ;  and  that  such 
transfer  was  procured  by  the  undue  influence  of  the  transferee, 
Helene  M.  Brown,  one  of  the  defendants  herein,  and  that  it  was  in 
fraud  of  creditors. 

The  defendant  Brown,  the  action  being  at  issue  as  to  her  only, 
made  a  motion  for  preference  which  was  denied  and  no  appeal  taken 
therefrom. 

The  moving  papers  and  the  complaint  contain  no  averments  that 
the  said  Alvah  W.  Brown  was  insolvent,  except  the  allegation  in  the 
complaint  that  the  defendant,  at  the  time  she  applied  for  letters  of 
administration  on  the  estate  of  said  Alvah  W.  Brown,  made  an 
aflSdavit  to  the  effect  that  said  Alvah  W.  Brown's  property  did  not 
exceed  in  value  the  sum  of  $2,010, 

We  are  not  called  upon  at  this  time  to  pass  upon  the  sufficiency 
of  the  complaint.  It  is  evident,  however,  that  it  seeks  to  aver  a 
cause  of  action  based  upon  the  ground  of  a  transfer  in  fraud  of  the 
rights  of  creditors.  It  is  also  evident  that  in  order  to  succeed  the 
plaintiff  must  show  that  the  deceased  at  the  time  of  the  transfer  was 
insolvent,  and  that  his  estate  was  insufficient  to  pay  creditors,  other- 
wise it  would  not  be  made  to  appear  that  the  plaintiff  or  other 
creditors  suffered  damage  by  such  act.  The  deceased's  estate  must 
have  been  impaired  by  the  transfer,  else  there  would  be  no  ground 
of  action.  If  this  complaint  be  anything,  it  is  this  cause  of  action. 
So  construed,  it  falls  within  the  terms  of  subdivision  5  of  section  791 
of  the  Code  of  Civil  Procedure,  as  an  action  for  the  benefit  of  him- 
self and  other  creditors  interested  in  the  estate,  and  he  is  the  sole 
plaintiff  in  the  action.  Under  such  circumstances  the  case  is 
entitled  to  a  preference.  {Hav^x  v.  Dry  Dock  Savings  Institution^ 
150  N.  Y.  681.) 

The  application  of  the  defendant  Brown  at  the  time  when  she 
was  the  sole  defendant  does  not  constitute  a  bar  to  this  application ; 
the  defendant  insurance  company  was  not  a  party  thereto  and  is  not 
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concluded  thereby.  It  follows  that  the  order  should  be  reversed 
and  the  motion  for  a  preference  granted,  with  ten  doUars  costs  and 
disbursements  of  this  appeal. 

Present —  Patteeson,  Inoraham,  Hatch  and  Lauohlin,  J  J. 

Order  reversed  and  motion  granted,  with  ten  dollars  costs  and 
disbursements  of  appeal. 


John  Beattie,  Appellant,  v,  David  Callanan  and  Others, 

Kespondents. 

Injunction  to  present  illegal  acts  of  a  trade  union  cuaodation. 

qft  Mifl    681     ^  *^  action  by  a  painting  contractor  against  an  association  of  journeymen 

I       painters  and  decorators,  and  the  officers  thereof,  to  restrain  them  from  doing 

g  g2  g       certain  acts  which  would  interfere  with  the  property  rights  and  business  of  the 

plaintiff,  in  which  it  appears  that  the  defendants  have  been  guilty  of  unlawful 
acts  with  respect  to  the  plaintiff,  the  latter  is  entitled  to  an  injunction  pendente 
lite  restraining  the  defendants  from  interfering  in  any  manner  with  the  buM- 
ness  of  the  plaintiff  by  resorting  to  intimidation,  force  or  fraud,  or  by  such  acts 
injuring  the  business  of  the  plaintiff  or  preventing  the  members  of  the  defend- 
ant association  from  working  for  the  plrdntiff,  or  from  preventing  other  men 
employed  by  him  from  working  for  the  plaintiff  or  upon  any  contract  with 
which  he  is  connected. 

Appeal  by  the  plaintiff,  John  Beattie,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  tlie  31st 
day  of  October,  1901,  vacating  an  ex  parte  preliminary  injunction 
theretofore  granted  in  the  action. 

Joseph  Fettretcli^  for  the  appellant. 

higle  Carpenter^  for  the  respondents. 

Per  Curiam: 

The  plaintiff  in  this  action  is  a  painting  contractor.  The  defend- 
ant association,  the  Amalgamated  Painters  and  Decorators  of  New 
York,  is  an  unincorporated  labor  association  of  expert  journeymen 
painters  and  decorators,  liaving  about  6,000  members  in  the  city  of 
New  York.  The  other  defendants  are  David  Callanan,  the  presi- 
dent, and  Joseph  E.  Healy,  one  of  the  business  representatives  of 
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the  association,  commonly  called  delegates.  The  action  is  brought 
to  enjoin  and  restrain  the  defendants  from  doing  certain  acts  threat- 
ened to  be  done  which,  it  is  averred,  interfere  with  the  property, 
rights  and  business  of  the  plaintiff.  A  preliminary  injunction  was 
granted  exparte^  restraining  the  acts  complained  of,  with  an  order 
to  show  cause^  why  the  same  should  not  be  continued  during  the 
pendency  of  the  action ;  and  on  the  return  of  such  order  the  pre- 
liminary injunction  was  vacated,  and  an  order  vacating  the  same 
entered,  from  which  this  appeal  is  taken. 

The  court  below  refused  a  continuance  of  the  injunction  during 
the  pendency  of  the  action  upon  the  authority  of  National  Pro- 
Uctive  Associatdan  v.  Gumming  (53  App.  Div.  227).  In  that  case 
this  court  held  that  the  members  of  a  labor  organization  had  a  right 
to  refuse  to  permit  its  members  to  work  with  members  of  a  rival 
organization  and  might  demand  that  they  be  discharged,  or  use  per- 
suasion to  induce  persons  not  to  work  with  the  members  of  a  rival 
organization,  and  demand  of  an  employer  that  he  discharge  such 
persons,  and  that  they  would  be  protected  in  so  doing  so  long  as  the 
steps  taken  to  enforce  their  demands  did  not  involve  the  use  of  force  1^ 
beyond  such  as  might  be  implied  from  a  threat  to  abandon  the  > 
work,  and  they  did  nothing  to  create  a  breach  of  the  peace. 

It  is  evident  that  this  case  furnishes  no  authority  for  a  resort  to 
fraud,  intimidation,  force  or  threats,  except  within  the  limitation 
announced  in  this  case.  It  appears  from  the  facts  in  this  regard 
that  the  defendants  were  guilty  of  acts  which  were  unlawful  and 
unauthorized  for  the  protection  of  any  right  of  which  they  are  or 
deem  themselves  possessed.  It  is  not  at  all  necessary  that  we  dis- 
cuss the  evidence  in  detail  in  support  of  this  statement.  It  is  suffi 
cieut  now  to  say  that  the  plaintiff  was  entitled  to  an  injunction! 
restraining  the  defendants  from  interfering  in  any  manner  with  the 
business  of  this  plaintiff  by  resorting  to  intimidation,  force  or  fraud 
or  by  such  acts  injuring  the  business  of  the  plaintiff,  or  preventing 
the  members  of  the  defendants'  organization  from  working  for  the 
plaintiff,  or  preventing  other  men  employed  by  him  from  working 
for  the  plaintiff,  or  upon  anyjjontract  with  which  he  is  connected. 

There  is  no  authority  in  law  for  the  defendants  to  resort  to  any 
of  these  acts  in  accomplishment  of  their  purpose  to  compel  the  plain- 
tiff to  employ  "  union  labor." 
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To  this  extent,  therefore,  an  injanction  should  hare  been  granted. 
The  order  appealed  from  should  be  reversed  and  the  motion  for 
injunction  granted  to  the  extent  mentioned  in  this  opinion,  without 
costs  to  either  party. 

Present  —  Van  Brust,  P.  J.,  O'Bwkn,  Ingraham,  McLaughlin 
and  Hatch,  JJ. 

Order  reversed  and  motion  for  injunction  granted  to  the  extent 
mentioned  in  opinion,  without  costs  to  either  party. 


67  17 

72         '  59 

al71  NY  627 


The  People  of  the  State  of  New  York,  Bespondent,  v.  Alfred 
R.  GosLiN  and  Others,  Appellants. 

'  Appeal  firom  a  denial  €fa  motion  in  arreet  of  judgment  — 10^0^  ma$  be  eonndered 
—  a  verdict  siutained  where  only  one  of  eetercd  eounte  ie  good — eonepiraey  to 
deprese  the  value  cf  etocke — what  is  the  equivalent  of  ** dreulatee" — nUtempt  to 
bribe  a  juror  —  etcUement  thereof  to  the  jury. 

On  an  appeal  taken  in  a  criminal  action  from  an  order  denying  a  motion  in  arrest 
of  judgment  and  for  a  new  trial,  the  only  objections  to  the  sufficiency  of  the 
indictment  which  can  be  considered  are  that  the  court  did  not  have  jurisdic- 
tion over  the  subject  of  the  indictment,  and  that  the  facts  stated  therein  do  not 
constitute  a  crime. 

Where  an  indictment  charges  the  same  offense  in  Tarious  counts,  all  but  one  of 
which  are  defective,  a  conviction  under  a  general  verdict  of  guilty  may  be  had 
upon  the  count  that  is  good. 

An  indictment  which  charges  the  defendants  with  conspiring  to  depress  the 
market  value  of  the  stock  of  a  corporation  **  by  contriving,  fabricating,  propa- 
gating and  spreading "  false  rumors  in  regard  to  the  financial  condition  of 
the  corporation,  charges  by  the  use  of  the  words  quoted  the  full  equivalent  of 
the  word  "circulates,'  used  in  section  435  of  the  Penal  Code  in  defining  the 
offense  therein  stated. 

Where  the  judge  presiding  at  the  trial  of  the  indictment,  when  ordering  a  recess 
for  lunch  after  all  the  evidence  was  in  and  the  counsel  had  addressed  the  jury, 
states,  in  explanation  of  his  refusal  to  allow  them  to  separate,  that  one  of  the 
jurors  had  filed  an  affidavit  in  which  he  stated  that  he  had  been  offered  money 
to  disagree  in  the  case,  and  that  the  person  who  offered  the  money  said  that 
another  juror  sitting  in  the  case  had  been  ''fixed,"  does  not  constitute  an  error 
prejudicial  to  the  defendant,  especially  when  the  court  explicitly  informs  the 
Jurors  that  the  statement  was  intended  merely  as  a  caution. 
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Appkal  hj  the  defendants,  Alfred  K.  Goslin  and  others,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiflE,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  3d  day  of 
July,  1900,  upon  the  verdict  of  a  jury  convicting  the  defendants 
of  the  misdemeanor  of  conspiracy,  and  also  from  an  order  entered 
in  said  clerk's  office  denying  the  defendants'  motion  for  a  new  trial 
made  upon  the  minutes. 

Frank  S.  Blacky  for  the  appellants. 

John  Z>.  Lindsay  J  for  the  respondent. 

Patterson,  J. : 

The  appellants  were,  with  Henry  Bogert  and  Henry  J.  Alexander 
indicted  for  a  conspiracy  to  injure  trade  and  to  depress  the  value  in 
the  market  of  the  shares  of  stock  of  the  Brooklyn  Rapid  Transit 
Company.  The  indictment  contains  nine  counts.  It  is  a  voluminous 
document,  covering  some  one  hundred  and  twenty-five  pages  of  the 
record  before  us,  and  seems  to  have  been  prepared  to  present  in  every 
legal  phase  the  acts  of  the  defendants  constituting  the  oflEense  or 
offenses  with  which  they  are  charged.  Henry  J.  Alexander  was 
not  tried ;  the  other  defendants  were  duly  brought  to  trial  in 
the  Supreme  Court.  An  acquittal  was  directed  as  to  the  defendant 
Bogert.  The  three  other  defendants,  the  present  appellants,  were 
found  gnilty  upon  a  general  verdict  of  the  jurjp.  They  moved  in 
arrest  of  judgment  and  for  a  new  trial,  which  motions  were  denied 
by  the  justice  presiding.  Thereafter  the  defendant  Goslin  was 
sentenced  to  six  months  imprisonment  and  to  pay  a  fine  of  $500 ; 
the  appellants  Packer  and  Davis  were  each  sentenced  to  three 
months  imprisonment  and  to  pay  a  fine  of  $250.  From  the  judg- 
ment of  conviction  and  from  an  order  denying  a  motion-  for  a  new 
trial  this  appeal  is  taken. 

The  learned  counsel  for  the  appellants  has  urged  with  much 
ingenuity  and  earnestness  three  principal  grounds  for  the  reversal 
of  the  conviction  of  these  appellants.  The  first  relates  to  the 
alleged  insufficiency  of  the  indictment ;  the  second  to  the  asserted 
insufficiency  of  the  evidence  to  sustain  the  indictment,  and  the  third 
to  certain  remarks  of  the  court  made  to  the  jury,  and  which,  it  is 
claimed,  tended  to  coerce  a  verdict  adverse  to  the  defendants. 
App.  Dit.— Vol.  LXVIL        2 
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FItbL  Matters  affecting  an  indictment  that  may  be  argncd  upon 
an  appeal  from  an  order  denying  a  motion  in  arrest  of  judgment 
and  for  a  new  trial,  are  only  tliose  wliich  need  not  have  been  taken 
by  demurrer  .  (Code  Crim.  Proc.  §  331.)  There  was  no  demurrer 
interposed  in  this  case,  so  that  discussion  as  to  the.  sufficiency  of  the 
indictment  must  be  limited  to  objections  that  the  court  did  not  have 
jurisdiction  over  the  subject  of  the  indictment,  and  that  the  facts 
stated  do  not  constitute  a  crime.  Consequently,  the  sufficiency  of 
the  indictment  as  conforming  to  the  requirements  of  sections  275 
and  276  of  the  Code  of  Criminal  Procedure,  and  any  criticism  that 
may  be  made  upon  it  to  the  effect  that  more  than  one  crime  is 
charged  in  it,  within  the  meaning  of  sections  278  and  279  of  that 
Code,  are  not  to  be  considered  on  this  appeal. 

It  is  provided  by  section  279  of  the  Code  of  Criminal  Procedure 
that  a  crime  may  be  charged  in  separate  counts  to  liave  been  com- 
mitted in  a  different  manner  or  by  different  means ;  and  where  the 
acts  complained  of  may  constitute  different  crimes,  such  crimes  may 
be  charged  in  separate  counts.  The  objection  taken  by  the  appel- 
lants to  the  indictment  in  this  case  is  that  no  offense  is  properly 
charged ;  that  its  first  six  counts  are  intended  to  charge  a  conspiracy 
under  subdivision  1  of  section  168  of  the  Penal  Code,  to  commit  the 
offense  mentioned  in  subdivision  3  of  section  435  of  that  Code; 
that  the  seventh,  eighth  and  ninth  counts  of  the  indictment  fail  to 
state  facts  constituting  a  violation  of  any  law  ;  that  by  those  counts 
it  is  intended  to  charge  a  violation  of  one  of  the  clauses  of  sub- 
division 6  of  section  168  of  the  Penal  Code,  which  provides  that  if 
two  or  more  persons  conspire  to  commit  any  act  injurious  to  the 
public  health,  to  public  morals  or  to  trade  or  commerce,  or  for  the 
perversion  or  obstruction  of  justice,  or  of  the  due  administration  of 
the  laws,  each  of  them  is  guilty  of  a  misdemeanor. 

The  position  taken  by  the  learned  counsel  for  the  appellants, 
therefore,  with  reference  to  the  indictment  is  substantially  the 
following:  That  it  is  sought  by  the  indictment  to  charge  the 
defendants  with  two  separate  misdemeanors;  that  the  first  six 
counts  of  the  indictment  relate  only  to  a  conspiracy  to  commit  the 
misdemeanor  mentioned  in  the  3d  subdivision  of  section  435  of  the 
Penal  Code,  and  that  the  other  three  counts  relate  to  the  misdemeanor 
mentioned  in  the  6th  subdivision  of  section  168  of  that  Code,  and 
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that  the  indictment  is  fatally  defective  because  in  the  first  group  of  its 
counts  it  is  not  stated  that  the  defendants  knowingly  circulated  false 
statements  with  intent  to  affect  the  market  price  of  stocks,  and  in 
the  second  group  it  is  not  charged  in  words  or  in  substance  that  the 
overt  acts  therein  mentioned  were  injurious  to  trade  or  commerce  ^ 
and  further,  that  it  is  not  therein  alleged  that  the  appellants  con- 
spired to  commit  any  act  of  any  character  to  interfere  with,  impede^ 
impair  or  obstruct  trade,  the  allegations  being  that  the  defendants, 
conspired  to  interfere  with  the  free  and  natural  course  of  trade, 
which  is  not  a  crime. 

As  we  read  this  indictment  we  cannot  assent  to  the  distribution 
and  marshalling  of  its  counts  in  the  groups  suggested  by  the  appel- 
lants. To  our  apprehension,  the  first,  second,  third,  fourth,  seventh, 
eighth  and  ninth  counts  charge  the  misdemeanor  mentioned  in  sub- 
division 6  of  section  168  of  the  Penal  Code,  and  the  fifth  and  sixth 
counts  relate  to  a  conspiracy  to  violate  subdivision  3  of  section  435 
of  that  Code.  Whatever  may  be  said  of  the  first,  second,  third  and 
fourth  counts,  the  seventh  count  charges  all  the  elements  of  knowl- 
edge and  intent  necessary  to  the  constitution  of  the  crime,  and  it  is 
well  settled  that  where  in  an  indictment  the  same  offense  is  charged 
in  various  counts,  some  of  which  are  defective,  but  any  one  of  which 
is  l^lly  sufficient,  a  conviction  under  a  general  verdict  of  guilty 
may  be  had  upon  the  count  that  is  good.  (People  v.  Davisy  56 
N.  Y.  95  ;  People  v.  WiUetty  102  id.  251 ;'  People  v.  Dirnick,  107 
id.  30.) 

Concerning  the  fifth  and  sixth  counts,  the  objection  as  to  them 
that  they  do  not  set  forth  facts  showing  that  the  overt  acts  of  the 
defendants  therein  mentioned  were  injurious  to  trade,  is  not  well 
taken.  The  words  of  the  statute  defining  the  misdemeanor  intended 
to  be  charged  in  those  counts  are  not  set  forth  therein,  but  it  is  pro- 
vided by  section  283  of  the  Code  of  Criminal  Procedure  that  words 
nsed  in  a  statute  to  define  a  crime  need  not  be  strictly  pursued  in 
the  indictment;  but  other  words,  conveying  the  same  meaning,  may 
be  used.  Equivalent  words  are  contained  in  tlie  counts  now  under 
consideration.  The  words  of  section  435  of  the  Penal  Code  are 
that  "  a  person  who  with  intent  to  affect  the  market  price  of  the 
public  funds  *  *  *  or  of  tlie  stocks,  bonds  or  other  evidences 
of  debf.  of  a  corporation  or  association     *    *    *    knowingly  cir« 
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culates  any  false  statement,  rumor  or  intelligence  is  punishable  by 
a  fine,"  etc.  In  the  fifth  count  of  this  indictment,  the  allegation 
is  that  the  defendant  conspired  "  to  occasion  *  *  *  a  fall  and 
decline  in  the  market  price  of  the  said  stock  by  contriving,  fabri- 
cating, propagating  an,d  spreading  *  *  *  divers  false  and 
injurious  rumors,  statements,  imputations  and  insinuations  regarding 
and  impugning  the  affairs,  management  and  financial  condition  of 
the  said  Brooklyn  Rapid  Transit  Company  *  *  *  well  know- 
ing the  premises  and  knowing  moreover  tliat  false  and  injurious 
rumors,  statements,  imputations  and  insinuations  regarding  and 
impugning  the  affairs,  management  and  financial  condition  of  the 
said  Brooklyn  Rapid  Transit  Company  would  occasion  a  fall  an<J 
decline  in  the  market  price  of  its  stock."  The  sixth  count  is  substan- 
tially the  same  as  the  fifth.  Those  two  counts,  by  the  use  of  the 
words  "  contriving,  fabricating,  propagating  and  spreading,"  charge 
the  full  equivalent  of  the  statutory  word  "  circulating,"  and  they 
further  charge  motive,  intent  and  guilty  knowledge. 

We  are,  therefore,  of  the  opinion  that  so  far  as  the  counts  of  the 
indictment  are  concerned,  each  of  the  misdemeanors  is  sufficiently 
charged,  and  that  the  objections  to  the  indictment  were  properly 
disposed  of  in  the  court  below. 

Second.  A  perusal  of  the  record  makes  it  difficult  to  perceive  how 
either  a  moral  or  legal  doubt  could  arise  concerning  the  sufficiency 
of  tlie  evidence  to  sustain  both  charges  made  in  the  indictment. 
The  conspiracy  and  the  acts  done  in  pursuance  thereof  are  made  to 
appear  as  plainly  as  any  crime  can  be  establislied  by  what  is  called 
circumstantial  evidence.  Without  stating  that  evidence  in  detail, 
its  prominent  features  are  that  the  defendants  Goslin  and  Packer  in 
concert  began,  sometime  in  the  month  of  October,  1S99,  an  attack 
upon  the  Brooklyn  Rapid  Transit  stock.  On  the  twentieth  of  that 
month  an  advertisement  appeared  in  newspapers  in  the  city  of 
New  York,  signed  "  Truthseeker,  P.  O.  Box  1488,"  in  which,  after 
alluding  to  the  stock  of  another  corporation,  the  advertiser  says : 
"  I  also  advised  the  sale  of  B.  R.  T.  from  125  to  95,  and  made 
thousands  of  dollars  for  thousands  of  clients.  Between  fits  and 
starts  this  stock  will  yet  see  50.  I  act  only  on  the  most  absolutely 
correct  information ;  not  on  every  slightest  breeze  that  turns  the 
heads  of  other  operators.     Do  you  care  for  such  advice  ? "    On  tiie 
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twenty-seventh  of  October  another  advertisement  was  inserted  in  the 
New  York  papers,  stating  "  I  advised  the  sale  of  Brooklyn  Kapid 
Transit  from  126  to  par.  It  immediately  dropped  to  74  and  is  now 
86."  The  last  advertisement  was  signed  "  Truthseeker,  P  O.  Box 
1488,  N.  Y.  city."  On  the  29th  of  October,  1899,  another  adver- 
tisement appeared  stating,  among  other  things :  "  Four  months  ago  I 
advertised  the  sale  of  Brooklyn  Rapid  Transit  from  125  to  par ;  it 
immediately  declined  to  74,  and  is  now  86."  Similar  advertisements 
were  published  at  other  dates-  On  December  21, 1899,  an  advertise- 
ment was  inserted  in  the  New  York  papers,  signed  "  Truthseeker,, 
P.  0.  Box  1488,"  as  follows ;  "  Beware  of  Flour  Trusts.  One  of  them 
caused  the  wreck  of  a  trust  company  to  the  tune  of  $11,000,000^ 
There  are  other  '  Flour  Trusts.'  Trust  not  in  them.  They  sell  stocks, 
to  their  friends.  The  only  thing  to  recommend  the  stocks  is  their 
price.  So  they  put  the  price  up.  Their  friends  bought,  and  the 
friends  of  their  friends,  and  yet  their  friends,  until  the  entire 
population  was  loaded  and  the  higher  the  stocks  the  more  the 
public  bought.  *  *  *  Sell  B.  K.  T.  at  any  figure  above  20,  and 
communicate  with  me.  I  will  keep  you  posted  on  the  real  outlook. 
When  Brooklyn  Rapid  Transit  sold  at  130  and  120  I  publicly 
advised  its  sale  for  60  and  made  millions  for  my  followers.  I  now 
tell  you  B.  E.  T.  will  fall  to  20.  An  expert  analysis  of  the  com- 
pany's finances  shows  it  is  earning  a  deficit  with  prospects  of  increas- 
ing its  earnings  in  this  direction  as  it  goes  along." 

It  is  shown  in  the  proofs  that  the  Brooklyn  Rapid  Transit  stock 
was  included  in  what  was  referred  to  as  the  "  Flour  Trusts."  It  is 
y  also  shown  that  prior  to  the  attacks  made  upon  this  stock  by  "  Truth- 
I  seeker  "  it  was  selling  at  125.  It  fell  rapidly  thereafter.  It  is  also 
shown  in  the  evidence  that  "  Truthseeker  "  was  the  defendant  Gos- 
lin.  The  defendant  Davis  seems  to  have  entered  into  the  confeder- 
acy in  December,  1899,  and  thereafter  the  three  parties  became  very 
energetic  in  their  efforts  to  depress  the  stock.  A  great  many  tele- 
grams were  sent  to  various  persons  in  different  parts  of  the  coun- 
try urging  them  to  sell  the  stock  at  the  opening  of  the  market  on 
the  next  day  for  thirty  points  profit.  Those  telegrams  were  signed 
*'  Truthseeker,"  and  were  sent  out  on  the  twentieth  of  October.  On 
the  twenty-first  of  October  the "  Flour  Trusts "  advertisement 
appeared  in  various  newspapers  in  the  city  of  New  York,  includ- 
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ing  one  of  which  the  defendant  Davis  appears  to  Imve  been  the 
editor.  That  advertisement  was  answered  by  various  people,  and 
"the  letters  received  by  them  were  replied  to  by  the  defendant 
Packer,  using  the  name  of  "  John  II.  Harmony."  In  his  replies 
to  those  letters  he  stated  as  follows :  "  Brooklyn  Eapid  Transit  is 
still  a  sale  and  will  decline  to  twenty  dollars  per  share  in  the  near 
future.  A  decision  will  be  handed  down  by  the  Supreme  Court 
within  a  few  days  which  will  declare  that  the  Ford  Bill  means  a  tax 
of  two  and  one-half  per  cent.  {^%)  upon  the  gross  earnings  of  cor- 
porations." About  the  20th  of  December,  1899,  both  GoeUn  and 
Packer  gave  circulation  to  a  report  that  the  Brooklyn  Kapid  Transit 
Company  was  going  into  the  hands  of  a  receiver.  Davis  and  Goslin 
consulted  together  with  reference  to  the  institution  of  a  suit  for  the 
appointment  of  a  receiver.  It  appeared  by  the  testimony  of  the 
counsel  for  the  Rapid  Transit  Company  and  its  vice-president  that 
no  papers  had  been  received  nor  did  they  have  any  knowledge  or 
information  upon  the  subject  of  an  application  for  a  receivership  on 
the  part  of  the  company  or  anybody  else.  The  company,  harassed 
and  seriously  affected  by  the  machinations  of  the  defendants  to 
injure  it,  offered  a  large  reward  for  the  detection  and  conviction  of 
{persons  engaged  in  the  conspiracy,  and  then  the  idea  was  conceived 
by  the  defendants  to  enjoin  the  company  from  paying  it.  Gk>slin 
^and  Davis  were  both  concerned  in  this  scheme,  and  a  man  named 
Allen  was  induced  to  bring  a  suit  for  an  injunction  to  restrain  the 
payment  of  the  reward,  and  actually  procured  an  injunction  which 
was  subsequently  dissolved. 

The  evidence  clearly  connects  Goslin,  Packer  and  Davis  with  all 
the  acts,  some  of  which  only  have  been  referred  to  in  general  out- 
line, and  establishes  incontrovertibly  that  the  advertisements  signed 
*' Truthseeker  "  were  prepared  and  published  in  pursuance  of  a  con- 
spiracy ;  that  the  telegrams  sent  throughout  the  country  were  also 
in  pursuance  of  that  conspiracy ;  that  the  Harmony  letters  were  in 
furtherance  of  it,  as  was  also  the  report  concerning  a  receivership  of 
the  Brooklyn  Eapid  Transit  Company. 

The  conviction  as  to  circulating  false  rumors,  with  the  intention 
of  depressing  the  market  value  of  the  stock,  is  plainly  to  be  sup- 
ported upon  the  false  statements  that  the  company  was  to  go  into 
the  hands  of  a  receiver  and  that  a  decision  would  be  handed  down 
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by  the  Supreme  Court  whicli  would  declare  that  the  Ford  Tax  Bill 
meant  the  tax  of  two  and  one-half  per  cent  upon  the  gross  earnings 
of  corporations. 

There  was  evidence  offered  also  by  the  prosecution  to  prove  that 
the  Brooklyn  Bapid  Transit  Company  was  a  solvent  corporation. 
The  defense,  upon  the  examination  or  cross-examination  of  wit- 
nesses, offered  to  show  that  some  of  the  independent  corporations 
which  were  controlled  or  operated  by  the  Brooklyn  Rapid  Transit 
Company  were  not  in  sound  financial  condition,  and  that  the 
properties  acquired  by  that  company  were  of  such  a  character  that 
justification  could  be  made  of  the  statements  regarding  its  embar- 
rassed and  unsound  condition.  Certain  questions  were  not  allowed 
to  be  put  by  the  justice  presiding  at  the  trial,  principally  upon  the 
ground  that  they  were  immaterial.  The  exceptions  taken  to  the 
mlings  of  the  court  in  this  regard  need  not  be  considered,  but  it 
may  be  said  in  passing  that  most  of  these  questions,  in  the  form  and 
manner  in  which  they  were  put,  were  objectionable.  Some  of  them 
were  proper,  but  testimony  was  allowed  as  to  the  business  of  ceii»in 
of  the  corporations  resulting  in  a  deficit,  such  testimony  being 
allowed  within  reasonable  limitations  imposed  by  the  court.  But, 
independently  of  any  consideration  relating  to  an  inquiry  as  to  the 
condition  of  the  several  companies  operated  by  the  Brooklyn  Rapid 
Transit  Company,  the  falsity  of  the  statements  of  the  defendants 
concerning  a  receivership  and  proof  that  the  defendants  circulated 
those  false  statements  is  sufficient  to  sustain  a  verdict  under  the  fifth 
and  sixth  counts  of  the  indictment,  and,  therefore,  the  exclusion  of 
the  testimony  above  referred  to  was  not  reversible  error.  As  said 
before,  the  evidence  concerning  a  conspiracy  to  injure  trade  is  over- 
whelming, and  it  cannot  seriously  be  contended  that  a  conspiracy, 
under  such  circumstances  as  are  disclosed  in  these  proofs,  to  depress 
the  value  of  the  capital  stock  of  great  corporations,  dealt  in  on  the 
Stock  Exchange,  is  not  one  to  injure  trade  or  commerce. 

Third.  After  the  evidence,  both  for  the  prosecution  and  the 
defense,  had  been  put  in,  and  counsel  had  addressed  the  jury,  the 
court,  preliminarily  to  ordering  a  recess,  spoke  to  the  jury  as  fol- 
lows :  *'  Gentlemen,  we  are  about  to  take  an  adjournment  for  lunch. 
You  will  not  be  permitted  to  separate  now.  One  of  your  number 
has  filed  an  afiidavit  that  he  has  been  offered  money  to  disagree  in 
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this  case.  The  aflSdavit  charges  that  the  person  who  oflEered  the 
money  said  ttet  another  juror  had  been  *  fixed '  in  this  case.  That 
matter  is  under  investigation.  It  will  be  thoroughly  investigated, 
and  if  it  is  found  to  be  true,  the  person  who  offered  the  money  will 
be  punished,  and  the  juror  who  failed  to  make  the  statement  of  it 
to  the  court  will  be  punished.  I  renew  the  caution  that  I  have 
heretofore  given  you.  You  will  now  be  put  in  the  custody  of 
officers  who  will  furnish  you  with  your  lunch."  Thereupon  the 
recess  was  ordered,  and  upon  the  reassembling  of  the  court  counsel 
for  the  defendants  moved  that  the  jury  be  dismissed  from  the 
further  consideration  of  the  case  "upon  the  ground  that  the 
information  imparted  by  the  court  and  the  statement  made  by  him 
will  have  a  tendency  to  affect  and  perhaps  prevent  the  fair  and 
deliberate  consideration  of  this  case  on  the  part  of  individual  jurors." 
To  which  the  court  rejoined  :  "  I  cannot  think  it  will  have  any  such 
effect.  It  certainly  ought  not  to  have  any  such  effect,  and  as  far  as 
I  am  able  to  advise  the  jury  they  will  be  advised  that  it  must  not 
have  any  such  effect  and  should  not  have  any  such  effect.  I  wish, 
as  far  as  possible,  to  protect  the  rights  of  the  defendants,  as  well  as 
the  people.  It  has  not  been  intimated  by  anybody  as  yet  in  whose 
behalf  this  alleged  proffer  was  made  to  the  juror  who  made  the 
affidavit.  There  is  nothing  before  the  jury  to  indicate  that  the 
accused  are  involved  in  it  any  more  than  to  indicate  that  the  prose- 
cution or  some  one  behind  the  prosecution  is  involved  in  it."  Coun- 
sel for  the  defendants  then  said  :  "  My  motion  is  put  with  precisely 
that  understanding,  your  Honor.  Your  Honor  denies  the  motion." 
The  court  replied  :  "  So  that  unless  the  other  side  consents  I  can 
hardly  think  it  is  a  mistrial.  I  do  not  think  it  will  affect,  as  it 
certainly  ought  not  to  affect,  the  result.  It  was  designed  merely  to 
caution  the  jury  specially,  to  give  a  reason  for  doing  it,  and  for  taking 
the  very  unusual  course  of  keeping  them  together  at  that  stage  of  the 
case,  that  I  stated  to  them  what  was  within  the  knowledge  of  one 
of  these  jurors  at  the  time,  or  at  least  one  of  the  jurors."  An 
exception  was  then  taken  to  the  refusal  of  the  court  to  grant  the 
motion. 

We  do  not  think  this  episode  presents  matter  constituting  legal 
error.  There  was  no  effort  on  the  part  of  the  court  to  coerce  the 
jury  to  render  a  verdict.     It  seems  to  us  that  the  justice  presiding 
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in  a  very  extraordinary  emergency  acted  with  judgment  and  dis- 
cretion. When  the  affidavit,  to  which  he  referred,  was  presented 
to  him  in  the  course  of  the  trial  by  a  juror  impaneUed  in  the  case, 
it  was  for  him  either  to  ignore  it  or  to  take  some  notice  of  it.  What 
the  court  said  could  certainly  have  no  influence  upon  the  mind  of 
the  juror  who  made  the  affidavit.  All  the  court  did  was  to  notify 
the  jury  that  it  had  become  authoritatively  informed  that  sinister 
influences  were  at  work  to  corrupt  some  of  their  number  and  that, 
therefore,  the  unusual  course  was  pursued  of  keeping  them  together 
until  the  case  could  be  finally  submitted  to  them.  The  situation 
was  one  that  called  for  the  exercise  of  sound  judgment  as  to  the 
course  to  be  pursued,  and  when  the  jury  reassembled  after  the 
recess  the  court  very  clearly  instructed  them  that  their  deliberate 
consideration  of  the  case  was  not  to  be  affected  by  the  communica- 
tion he  had  made.  It  was  intended  as  a  warning  and  not  as  coercion 
and  could  not  have  affected  the  honest  judgment  of  honest  jurors, 
and  we  think  the  justice  was  right  in  denying  the  motion  to  dis- 
charge the  jury  and  withdraw  the  case,  for  had  he  done  so,  tlie 
object  of  the  person  tampering  with  the  jury  would  have  been  fully 
accomplished. 
The  judgment  and  order  should  be  affirmed. 

iNOEAHiLM,  Hatch  and  Laughlin,  J  J.,  concurred. 

Judgment  and  order  affirmed. 


Benjamin  L.  M.  Bates,  Appellant,  v.  Frederick  Holbbook  and _. 

Others,  Respondents.  1  ^^  ^y  46o1 

Ifijury  to  a  property  owner  by  the  indosure  of  part  of  a  public  park  for  a  power 
plant  used  in  the  eonetruction  of  the  New  York  underground  railroad  —  eueh 
appropriation  is  not  a  **  temporary  privilege'*  —  a  **  temporary  privilege"  must 
he  granted  by  resolution, 

Sub-oontractors  engaged  in  constructing  a  portion  of  the  underground  railroad  in 
the  city  of  New  York,  who,  in  order  to  facilitate  their  work,  inclose  a  portion 
of  Union  Square,  which  is  one  of  the  public  parks  of  New  York  city,  with  a 
high  board  fence,  and  place  therein  boilers,  forges,  air  compressors  and  other 
appliances  for  the  prosecution  of  their  work,  and  store  their  tools  therein, 
intending  to  continue  such  use  of  the  premises  during  the  time  required  for 
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the  completion  of  the  work,  are  liable  to  the  lessee  of  a  hotel,  located  opposite 
to  the  space  so  appropriated,  who,  in  consequence  of  such  appropriation,  sus- 
tains a  serious  loss  of  business,  where  it  appears  that  the  power  plant  was 
located  in  the  place  in  question  simply  because  it  was  more  convenient  and 
economical  for  the  sub-contractors,  and  that  there  was  nothing  impracticable 
in  locating  the  plant  at  a  distance  from  the  subway,  or  in  subdividing  it  into 
a  number  of  smaller  plants  distributed  along  the  line  of  the  work. 

The  right  to  make  use  temporarily  of  a  street  in  the  prosecution  of  a  public  work 
to  the  indirect  injury  of  property  rights,  rests  upon  the  basis  of  necessity. 

Such  an  appropriation  of  a  portion  of  the  park  is  not  a  "temporary  privilege" 
within  the  meaning  of  the  provision  of  the  Rapid  Transit  Act  which  authorizes 
the  public  authorities  to  grant  the  corporation  engaged  in  constructing  the 
underground  road  temporary  privileges  to  facilitate  its  construction. 

Semhle,  that  even  if  the  rapid  transit  commissioners  were  authorized  to  grant 
the  sub-contractors  permission  to  appropriate  a  portion  of  the  park  to  the  pur- 
pose in  question,  such  permission  must  be  evidenced  by  a  resolution  or  some 
formal  action. 

Patterson,  J.,  dissented. 

Appeal  by  the  plaintiff,  Benjamin  L.  M.  Bates,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  Ist  day  of 
July,  1901,  upon  the  decision  of  the  court  rendered  after  a  trial  at 
the  New  York  Special  Term  dismissing  the  complaint  upon  the 
merits. 

Charlea  F.  Brovm^  for  the  appellant. 

James  A,  Dunn^  for  the  respondents. 

Ingbaham,  J. : 

The  plaintiff  is  the  lessee  and  proprietor  of  a  hotel  called  the 
"  Everett  House,"  at  the  northwest  comer  of  Fourth  avenue  and 
Seventeenth  street,  in  the  city  of  New  York,  and  has  been  in  pos- 
session thereof  and  conducting  a  hotel  therein  since  the  month  of 
July,  1894.  The  lease  under  which  the  plaintiff  is  now  occupying 
the  premises  is  dated  May  1,  1896,  for  the  terra  of  ten  years.  The 
defendants  are  copartners,  and  as  sub-contractors  are  engaged  in 
the  construction  of  the  portion  of  the  underground  railroad  in  the 
city  of  New  York,  extending  from  Great  Jones  street  to  Thirty- 
third  street,  and  to  facilitate  their  work  under  their  contract  they 
have  erected  upon  what  is  a  portion  of  Union  Square,  in  the  city  of 
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New  York,  on  the  south  side  of  Seventeenth  street,  between  Fourth 
avenue  and  Broadway,  and  directly  in  front  of  the  plaintiffs  hotel, 
buildings  in  which  are  placed  boilers,  forges,  air  compressors, 
machinery  to  furnish  power,  and  other  appliances  for  the  prosecu- 
tion of  the  work  under  their  contract.  The  action  is  brought  to 
restrain  the  defendants  from  maintaining  this  building  and  using  it 
for  the  purpose  for  which  it  was  constructed,  and  to  recover  the 
damages  sustained  by  the  plaintiff  in  consequence  of  the  erection 
and  use  of  the  said  building.  The  court,  upon  the  trial,  dismissed 
the  complaint,  and  from  the  judgment  entered  therein  the  plaintiff 
appeals. 

The  defendants'  contract  for  the  construction  of  this  section  of 
the  underground  railroad  is  dated  March  8,  1900.  The  period 
within  which  the  defendants  are  required  to  complete  their  work  does 
not  appear  from  the  record.  There  was  evidence  that  the  work  would 
be  completed  within  the  time  provided  for  by  the  contract,  and  it  is 
asserted  in  the  respondents'  brief  that  that  time  was  within  two 
years  of  the  trial,  which  was  in  May,  1901.  The  structure  com- 
plained of  seems  to  have  been  erected  in  July,  1900.  By  an  act 
passed  April  5,  1832,  being  chapter  89  of  the  laws  of  that  year 
there  was  included  within  the  park  called  "  Union  Place "  all  the 
land  bounded  east  by  the  easterly  line  of  Fourth  avenue ;  west  by 
the  westerly  line  of  Broadway;  south  by  the  southerly  line  of 
Fourteenth  street,  and  north  by  the  northerly  line  of  Seventeenth 
street.  All  of  Seventeenth  street  from  Fourth  avenue  to  Broadway 
is  thus  within  the  area  of  Union  Square.  It  would  also  appear  that 
at  some  time  prior  to  the  commencement  of  this  action  Seventeenth 
street,  opposite  the  plaintiff's  premises,  had  been  widened,  so  that 
there  was  included  within  the  paved  portion  of  the  roadway,  extend- 
ing from  Fourth  avenue  to  Broadway,  a  plot  of  land  something  over 
100  feet  south  of  what  had  been  the  southerly  side  of  Seventeenth 
street,  and  this  portion  of  Union  Square  had  been  used  as  a  portion 
of  the  driveway  of  Seventeenth  street.  As  there  was  no  street 
open  between  Fourteenth  and  Seventeenth  streets  from  Fourth  ave- 
nue to  Broadway,  this  widened  street  would  appear  to  have  been 
necessary  for  the  accommodation  of  the  public.  After  the  defend- 
ants obtained  their  contracts  they  inclosed  a  portion  of  what  had 
been  used  as  Seventeenth  street,  in  front  of  the  plaintiff's  hotel,  100 
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by  120  feet,  with  a  high  board  fence,  and  within  this  space  erected 
buildings  wherein  were  placed  boilers,  forges,  air  compressors, 
machinery  to  furnish  power,  and  appliances  for  tlie  prosecution  of  the 
work  under  their  contract,  and  this  space  is  also  used  as  a  storage  place 
for  tools  and  machinery.  The  power  generated  within  this  inclos- 
ure  is  compressed  air,  which  is  conducted  to  the  work  in  lines  of 
pipe,  and  the  structure  is  so  erected  as  to  leave  in  front  of  the  plain- 
tiffs hotel  a  paved  carriageway  of  the  same  width  as  is  the  roadway 
of  Seventeenth  street  east  of  Fourth  avenue  and  west  of  Broadway. 
In  this  roadway,  however,  there  is  a  line  of  street  railway. 

The  court  below  found  that  the  construction  of  the  rapid 
transit  railroad  in  which  these  defendants  are  engaged  is  an  impor- 
tant public  work ;  that  "  the  work  is  not  performed  negligently 
carelessly  or  unskillf  ully  or  in  an  unreasonable  manner.  No  private 
rights  of  the  plaintiff  are  trespassed  on  by  these  defendants.  The 
defendants  are  not  liable  for  consequential  damages  resulting 
to  the  plaintiff  from  the  construction  of  the  work  in  which  they 
are  engaged.  The  erection  and  maintenance  of  the  structure  in 
front  of  plaintiffs  hotel  by  the  defendants  have  resulted  and  will 
during  their  continued  maintenance  result  in  loss  and  injury  to  the 
plaintiff.  The  use  of  the  public  property  by  the  defendants  is 
merely  temporary,  being  limited  by  the  time  necessary  for  the  com- 
pletion of  the  work  upon  which  the  defendants  are  engaged.  The 
resulting  annoyance  to  the  plaintiff  is  temporary.  The  defendants 
occupy  the  public  property  under  proper  authority.  *  *  * 
The  work  could  be  conducted  practically  as  well  and  with  less 
injury  to  this  particular  plaintiff  if  the  defendants'  plant  were  placed 
elsewhere,  or  were  subdivided  into  a  number  of  smaller  plants  dis- 
tributed along  the  line  of  the  work.  The  aggregate  damage,  how- 
ever, produced  thereby  would  not  be  lessened,  and  the  loss  which 
now  falls  upon  the  plaintiff  would  be  cast  upon  others.  The 
defendants  are  engaged  upon  a  public  work  under  public  authority. 
The  necessary  and  proper  place  for  the  construction  of  the  operat- 
ing plant  were  matters  to  be  determined  by  the  contractor  and  the 
public  authorities  under  whose  supervision  and  direction  the  work 
was  to  be  performed.  The  proper  authorities  determined  that  the 
plant  should  be  erected  in  front  of  plaintiffs  premises.  They  acted 
in  good  faith  and  their  exercise  of  discretion  is  not  open  to  review. 
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The  plaiutiff  is  injured,  bat  is  not  entitled  to  either  damages  or  an 
injunction." 

There  are  several  propositions  of  law  involved  in  this  finding  that 
are  disputed  by  the  plaintiflE,  and  their  determination  seems  to  be 
the  substantial  question  presented  upon  this  appeal.     That  this 
structure  and  use  of  Union  Square  has  caused  serious  injury  to  the 
plAiDtifPs  premises  and  the  business  there  conducted  is  found  as  a 
fact  by  the  court  and  does  not  seem  to  have  been  disputed  by  the 
defendants  upon  the  trial.     The  plaintiff  testified  that  for  the  first 
six  months  of  the  year  1900,  from  the  first  of  January  to  the  first  of 
July,  the  rental  received  by  him  from  the  rooms  in  his  hotel  was 
between  $55,000  and  $60,000,  and  the  rental  received  by  him  from 
these  rooms  during  the  preceding  year,  1889,  was  about  $96,000 ; 
that  the  rental  from  July  1,  1899,  to  January  1,  1900,  was  between 
$55,000  and  $60,000 ;  the  rental  from  the  rooms  from  the  Ist  of 
July,  1900,  to  the  1st  of  January,  1901,  the  period  during  which 
this  structure  existed,  was  less  than  $25,000,  and  from  January  1, 
1901,  to  May  1,  1901,  the  rental  received  was  less  than  $18,000. 
These  were  the    receipts    from    rentals  of    rooms,   disconnected 
entirely  with  the  receipts  from  the  restaurant,  the  business  being 
so  oondncted  that  the  rooms  were  rented  separately.     Thus,  the 
amount  received  for  rent  of  the  rooms  after  the  erection  of  this 
structure  and  in  the  commencement  of  the  work  upon  this  subway 
was  reduced  to  less  than  one-half  what  it  had  been  immediately  pre- 
ceding the  commencement  of  this  work.    The  effect  of  the  erection  of 
this  structure  and  the  use  to  which  it  has  been  put  appears  from 
the  evidence  of  persons  who  had  occupied  these  rooms  in  the  hotel 
fronting  upon  Seventeenth  street,  and  appears  to  have  been  a  sub- 
stantial appropriation  of  the  plaintiffs  property  and  a  very  serious 
damage  to  the  business  that  he  conducted  upon  the  premises.    That 
a  person  occupying  and  leasing  property  can  thus  have  his  business 
destroyed,  his  property  rendered  unavailable  and   useless  by  the 
public  appropriation  of  the  streets  and  parks  upon  which  his  prop- 
erty abuts,  without  remedy,  causing  the  serious  damage  here  shown, 
for  the  benefit  of  the  community,  or  an  individual  contractor  engaged 
in  a  public  work,  would  seem  to  be  a  grave  injustice  to  the  individual, 
imposing  upon  him  a  great  burden  and  loss  for  the  assumed  benefit 
of  the  public.     If  the  conclusion  follows  that  by  the  enforcement 
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of  established  rules  of  law  no  one  is  responsible  therefor,  we  can 
give  the  plaintiff  no  relief,  however  unjust  such  a  result  would  be. 
Thei-e  is  no  dispute  as  to  the  general  proposition  which  the  court 
below  seems  to  have  held  applicable  to  this  case,  and  which  is  stated 
by  Chief  Justice  Bbonson  in  the  case  of  RadcUff^s  Executors  v. 
Mayor  (4  N.  T.  195)  as  follows :  "  If  the  statute  under  which  the 
defendants  acted  is  constitutional,  it  is  settled  that  they  are  not 
answerable  to  third  persons,  whatever  damage  they  may  have  suf- 
fered. Indeed,  it  is  absurd  to  say  that  public  oflScers  may  be  liable 
to  an  action  for  what  they  have  done  under  lawful  authority  and 
in  a  proper  manner.  Private  property  cannot  be  taken  for  public 
use  without  making  just  compensation  to  the  owner ;  and  a  law 
which  authorizes  the  taking  without  providing  for  compensation, 
must  be  unconstitutional  and  void.  But  laws  which  authorize  the 
opening  and  improving  of  streets  and  highways,  or  the  construction 
of  other  works  of  a  public  nature,  have  never  been  held  void  because 
they  omitted  to  provide  compensation  for  those  who,  though  their 
property  was  not  taken,  suffered  indirect  or  consequential  damages. 
The  loss  which  they  sustain  has  always  been  regarded  as  da/m/num 
absque  injuria^  But  of  this  case  it  has  been  said  that  it  **  carries 
to  the  utmost  limit  the  right  of  the  Legislature  for  public  reasons 
to  interfere  with  private  property  to  the  injury  of  the  owner  with- 
out making  compensation."  (See  Cogswell  v.  N.  y".,  N.  H.  <&  H- 
R.  R.  Co.,  103  N.  Y.  19.)  It  is  also  undoubtedly  the  law  that 
contractors  who  are  engaged  by  competent  public  authorities  in 
caiTying  out  improvements  lawfully  authorized,  or  in  the  erection 
or  construction  of  works  of  a  public  nature,  are  not  responsible  for 
the  consequential  damages  sustained  by  others  in  the  careful  and 
proper  performance  of  their  contracts.  {Benner  v.  Atlantic  Dredg- 
ing Company,  134  N.  Y.  156.)  Whether  or  not  this  rule  would 
apply  to  a  case  where  the  immediate  result  of  the  performance  of  a 
contract  for  a  public  improvement  is  to  throw  upon  the  adjacent 
land  gasses,  smoke,  steam  and  odors  that  render  such  adjoining 
premises  untenantable,  or  produce  serious  and  prolonged  injury  and 
damage,  or  where,  in  the  prosecution  of  such  public  work,  the 
operations  are  so  concentrated  that  all  of  the  injury  or  burden 
occasioned  by  the  public  work  is  thrown  upon  one  piece  of  property, 
are  questions  which  I  do  not  find  to  have  been  discussed  or  settled 
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by  aiiy  controlling  authoritj.  Undoubtedly,  in  the  prosecution  of 
this  work  the  incidental  damage  occasioned  by  the  excavation  in 
the  street  through  which  this  railroad  is  built  is  an  injury  for  which 
the  law  aflfords  no  compensation.  However  unjust  it  may  seem 
that  the  owners  of  property  upon  the  street  through  which  this  road 
is  to  run  will  have  to  be  for  years  cut  oflE  from  the  use  of  the  street 
in  front  of  them,  and  thus  sustain  serious  damage,  for  the  benefit  of 
those  who  reside  in  distant  parts  of  the  city  or  those  who  wish  to 
use  this  road  when  completed,  no  relief  can  be  awarded  them.  It 
seems  to  me  that  the  foundation  of  this  rule  is  necessity.  The  public 
officers  and  contractors  engaged  in  executing  such  a  public  work  are 
employed  in  the  performance  of  a  public  duty  imposed  upon  them 
by  law.  It  is  the  damage  that  is  necessarily  caused  in  the  per- 
formance of  that  work  that  is  damnum  absque  injuria/  as,  to 
impose  a  liability  for  such  damage,  would  seriously  interfere  or 
absolutely  prevent  the  improvement  that  the  public  interests  require. 
As  to  the  methods  adopted  in  carrying  out  such  a  public  work, 
where  no  specific  directions  are  given  by  the  Legislature,  I  can  find 
no  authority  for  saying  that  the  contractors  are  at  liberty  to  select 
such  a  method  as  will  cause  serious  damage  wliere  other  methods 
ooald  be  adopted  which  would  avoid  causing  such  damage.  It  is 
the  incidental  damage  necessarily  occasioned  by  the  performance  of 
a  public  work  legally  authorized  for  which  no  relief  can  be  given  ; 
and  the  fact  that  a  method  is  adopted  which  causes  damage  to  an 
individual  not  necessary  in  the  performance  of  the  work,  but  which 
is  adopted  merely  because  it  is  more  convenient  or  economical  to  the 
contractor,  is  not  an  injury  for  which  the  contractor  is  reUeved  from 
responsibility.  The  use  of  municipal  property  with  the  consent  of 
the  municipal  authorities,  by  a  contractor  doing  work  under  a  con- 
tract with  public  officers,  which  use  if  by  a  private  owner  would  be 
a  nuisance,  is  not  less  a  nuisance  because  of  the  character  of  the 
work  that  the  contractor  is  doing  when  such  a  use  is  not  necessary 
to  the  proper  perfonnance  of  the  public  work,  and  certainly  not 
when  there  is  no  express  legislative  authority  for  the  particular  use 
to  which  the  municipal  property  is  put.  ''  The  statutory  sanction 
which  will  justify  an  injury  to  private  property  must  be  express  or 
most  be  given  by  clear  and  unquestionable  implication  from  the 
powers  expressly  conferred,  so  that  it  can  fairly  be  said  that  the 
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Legislature  contemplated  the  doing  of  the  very  act  whicli  occasioned 
the  iujurj.  This  is  but  an  application  of  the  reasonable  rule  that 
statutes  in  derogation  of  private  rights,  or  which  may  result  in 
imposing  burdens  upon  private  property,  must  be  strictly  construed. 
For  it  cannot  be  presumed,  from  a  general  grant  of  authority,  that 
the  Legislature  intended  to  authorize  acts  to  the  injury  of  third 
persons,  where  no  compensation  is  provided,  except  upon  condition 
of  obtaining  their  consent."  {CogsweU  v,  iT.  F".,  Jtf.  H,  (&.  H.  R. 
a.  Co.,  103  N.  Y.  21.) 

That  this  use  of  Ujiion  Square  would  be  a  nuisance  if  owned  and 
used  by  a  private  owner  is  established  by  the  evidence,  is  in  effect 
found  by  the  court  below,  and  is  in  line  with  repeated  adjudications 
of  the  courts  of  this  State.  {Camphell  v.  Seamcm^  03  N.  Y.  668; 
Cogswell  v.  N.  y.,  N,  H.  <&  II.  R,  R,  Co,,  supra;  Ahbett  v. 
Blohm,  54  App.  Div.  422 ;  Bal.  <&  Potomac  R.  R.  Co.  v.  Fifth 
Baptist  Ch.,  108  U.  S.  317.)  In  this  latter  case  Mr.  Justice  Field 
says :  "  That  is  a  nuisance  which  annoys  and  disturbs  one  in  the 
possession  of  his  property,  rendering  its  ordinary  use  or  occupation 
physically  uncomfortable  to  him.  For  such  annoyance  and  discom- 
fort the  courts  of  law  will  afford  redress  by  giving  damages  against 
the  wrongdoer,  and  when  the  cause  of  the  annoyance  and  discomfort 
are  continuous,  courts  of  equity  will  interfere  and  restrain  the  nuis- 
ance. *  *  *  The  authority  of  the  company  to  construct  such 
works  as  it  might  deem  necessary  and  expedient  for  the  completion 
and  maintenance  of  its  road  did  not  authorize  it  to  place  them 
wherever  it  might  think  proper  in  the  city,  without  reference  to 
the  property  and  rights  of  others.  *  *  *  Whatever  the  extent 
of  the  authority  conferred,  it  was  accompanied  with  this  implied 
qualification,  that  the  works  should  not  be  so  placed  as  by  their  use 
to  unreasonably  interfere  with  and  disturb  the  peaceful  and  com- 
fortable enjoyment  of  others  in  their  property." 

Lestei*  V.  Mayor  (  79  Hun,  479),  which  is  relied  upon  by  the 
defendants,  does  not  apply.  That  was  an  action  against  the  city 
of  New  York  to  recover  the  damages  sustained  by  reason  of  the 
action  of  a  contractor  engaged  in  the  construction  of  the  aque- 
duct. It  seemed  that  the  city  acquired  a  plot  of  land  for  the 
purpose  of  constructing  the  aqueduct,  which  joined  a  lot  of  land 
owned  by  the  plaintiff ;  that  the  contractor  entered  on  the  plot  of 
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knd  thus  acquired  by  the  city  for  the  purpose  of  executing  the 
contract,  and  erected  certain  forges,  sheds,  steam  engines,  drills  and 
other  kinds  of  machinery  for  the  purpose  of  sinking  a  shaft  to 
facilitate  the  construction  of  the  aqueduct,  and  the  operation  of  this 
machinery  affected  the  rental  value  of  the  plaintiff's  property.  The 
plaintiff  presented  his  claim  to  the  comptroller,  who  refused  to  pay 
it,  and  then  brought  an  action  to  recover  the  damages  sustained  in 
consequence  of  this  use  of  the  property  by  the  contractor.  The  com- 
plaint was  dismissed  upon  the  trial,  and  on  appeal  to  the  General 
Terra  that  dismissal  was  sustained  apparently  upon  two  grounds: 
First,  that  such  a  temporary  use  of  the  property  as  was  shown  in  that 
case  afforded  no  ground  for  action  by  an  abutting  owner  who  sustains 
consequential  damages  by  temporary  annoyances  not  negligently 
caased  and  not  amounting  to  trespasses ;  and,  second^  that  in  an  action 
arising  under  the  Aqueduct  Act  (Laws  of  1883,  chap.  490)  it  was 
held  that  the  aqueduct  commissioners  were  not  the  agents  of  the 
dty,  and  that  it  had  no  control  over  the  manner  of  doing  the  work. 
And  upon  appeal  to  the  Court  of  Appeals  (150  N.  Y.  578)  this 
jadgment  was  affirmed.  The  opinion  of  the  General  Term  was  not 
adopted,  but  the  affirmance  was  placed  upon  the  ground  that  the 
plaintiff  established  no  cause  of  action  on  the  merits.  In  that  case 
there  liad  been  acquired  by  the  aqueduct  commissioners  a  plot  of 
ground  for  building  the  aqneduct,  and  it  was  upon  the  plot  of  ground 
upon  which  the  aqueduct  was  being  constructed  that  the  machinery 
which,  from  the  report  of  the  case,  it  must  be  assumed  was  necessary 
for  the  proper  construction  of  the  aqueduct,  was  placed  and  used. 
This  case  would  be  analogous  if  the  defendant  had  placed  a  steam 
drill  or  machine  in  the  cut  excavated  for  the  rapid  transit  road 
necessary  for  the  proper  excavation,  and  was  using  it  without 
negligence ;  and  we  may  well  assume  that  under  those  circumstances 
the  city  of  New  York  would  not  be  responsible  for  the  damages  sus- 
tained by  this  use  of  the  street  in  which  the  railroad  was  being  con- 
Btracted  by  the  contractor. 

There  is  no  direct  legislative  authority  for  the  placing  of  this 

bnilding  upon   any  part  of  Union  Square.      It   is  sought  to  be 

implied  by  the   provisions  of  the  Eapid   Transit    Act  (Laws  of 

1891,  chap.  4,  as  amended),  which  in  effect  authorizes  the  public 
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authorities  to  grant  to  such  a  corporation  engaged  in  constrac- 
tion  of  the  road  temporary  privileges  to  facilitate  its  construc- 
tion; but  there  is  nothing  that  could  be  construed  as  legislative 
authority  to  erect  and  maintain  a  public  nuisance  in  one  of  the  parks 
which  would  seriously  injure  the  abutting  property.  There  was 
nothing  to  prevent  these  contractors  from  obtaining  a  building  in 
the  adjacent  portion  of  the  city  devoted  to  manufacturing  business, 
where  such  a  use  would  cause  no  serious  damage  to  adjacent  prop- 
erty, and  there  is  certainly  nothing  to  show  that  it  was  the  intention 
of  the  Legislature  that  the  parks  of  tlie  city  of  New  York  should  be 
applied  to  this  use,  which  was  not  necessary  to  the  proper  and  expe- 
ditious construction  of  the  road.  I  can  find  nothing  that  justifies 
the  defendants  in  erecting  upon  a  portion  of  this  park  a  structure 
such  as  shown  in  this  case  for  the  purpose  indicated,  which  causes 
serious  damage  to  the  abutting  property  owners  in  addition  to  that 
imposed  by  the  necessary  use  of  the  avenue  through  which  the  road 
is  being  constructed,  because  the  use  of  this  park  without  expense 
to  them  makes  it  more  convenient  and  economical  in  the  prosecution 
of  their  work  than  the  use  of  other  property  at  a  distanee  from  the 
work  where  such  an  injury  would  not  be  occasioned.  It  has  never 
been  held,  so  far  as  I  know,  that  the  convenience  of  a  contractor 
upon  a  public  work  as  to  the  method  of  doing  his  work  is  alone  to 
be  consulted,  and  that  the  location  by  the  contractor  of  the  buildings 
and  machinery  for  doing  a  public  work  is  the  exercise  of  a  discretion 
which  the  courts  cannot  review.  The  testimony  conclusively  estab- 
Hshes  that  other  methods  could  have  been  adopted  by  the  defend- 
ants which  would  have  relieved  this  plaintiff  so  that  there  would  not 
be  imposed  upon  him  all  the  damage  occasioned  by  the  generation 
of  power  for  the  use  of  drills  upon  this  section  of  the  railroad.  The 
defendants'  testimony  is  that  some  of  the  compressed  air  plants 
upon  other  sections  of  the  roadway  are  located  from  one-half  to 
three-quarters  of  a  mile  from  the  work.  One  of  the  defendants 
testified :  "  I  presume  that  it  would  have  been  possible  to  have  got- 
ten locations  off  of  this  work  by  paying  enough  for  it.  I  know  it 
could  if  I  paid  enough  for  it  *  *  *  it  was  a  matter  of  economy 
to  put  it  there  *  *  *  I  looked  at  a  number  of  pieces  of  prop- 
erty; one  of  them  is  on  18th  Street,  where  I  now  have  a  stable* 
Q.  Why  didn't  you  locate  there  ?    A.  As  I  say,  this  place  is  more 


Digitized  by 


Googk 


BATES  V.  HOLBROOK.  35 


App.  Div.]  F1B8T  Depaktmlnt.  Decembeh  Tkkm,  1901. 


convenient  where  I  am,  very  mucli  more,  very  much  better."  Mr. 
McDonald,  the  principal  contractor,  testified  that  there  was  nothing 
impracticable  in  locating  this  particular  plant  of  the  defendants  at 
a  distance  from  the  subway.  That  it  was  more  convenient  and 
economical  for  the  contractors  to  use  a  part  of  this  public  park 
immediately  in  front  of  the  plaintiffs  hotel  may  be  conceded ;  but 
I  cannot  concur  in  the  proposition  that  such  concentration  of  the  work 
at  this  particular  point,  causing  the  plaintifE  the  damage  that  he  has 
sustained,  is  an  act  for  which  the  defendants  must  escape  liability. 

It  will  l>e  noticed  that  the  statute  (§  24,  subd.  5)  authorizes  the  grant 
of  "  temporary  privileges  "  to  facilitate  the  construction  of  the  road. 
It  is  doubtful  whether  such  a  phrase  is  sufficient  to  authorize  the  con- 
struction of  a  building  in  which  are  located  machine  shops,  boilers, 
compressed  air  plants  and  other  appliances  of  this  kind  which  are 
intended  to  last  during  the  whole  period  of  the  construction  of  the 
road.  The  contractor  is  expressly  prohibited  from  acquiring  the 
use  or  occupancy  of  the  public  parks  or  squares,  except  such  as 
may  have  been  designated  for  the  route  or  routes  of  the  railway, 
and  except  such  temporary  privileges  as  the  proper  authorities  may 
grant  to  facilitate  the  constniction  of  the  work.  The  phrase  "  tem- 
porary privileges  "  contemplates  the  right  of  piling  material  while  it 
is  being  used  in  the  construction  of  the  railway  or  the  placing  of 
temporary  engines,  when  necessary,  in  the  immediate  location  of 
the  work  and  other  use  of  that  kind,  rather  than  the  erection  of  a 
bnilding  to  be  used  during  the  whole  construction  of  the  work,  and 
these  temporary  privileges  are  only  such  as  the  proper  authorities 
may  grant. 

It  does  not  appear  that  the  rapid  transit  commissioners  were 
authorized  to  grant  use  of  the  public  park  to  the  contractor  to  be 
used  in  doing  the  work  under  the  contract,  or  that,  if  by  the  act 
under  which  they  were  appointed  any  power  was  granted  to  them 
to  authorize  such  a  structure,  they  have  authorized  it  .  The  chief 
engineer  of  the  rapid  transit  connnission  testified  that  the  occupa- 
tion of  the  premises  on  Union  Square  for  the  power  plant  of  the 
defendants  was  with  the  approval  of  the  rapid  transit  commissioners. 
Such  approval  was  not  evidenced  by  a  resolution.  No  formal 
authority  was  given.  The  commissioners  took  no  vote  upon  it,  and 
all  that  appears  was  that  there  was  a  discussion  among  the  members 
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upon  the  subject,  from  which  the  chief  engineer  assumed  that  the 
members  individually  or  collectively  were  in  favor  of  contractors 
using  this  portion  of  Union  Square.  To  justify  an  appropriation  of 
a  park  a  more  formal  action  was  required  by  the  commissioners  than 
that  here  indicated  if  they  had  any  authority  to  grant  such  permission. 

Upon  the  whole  case  my  conclusion  is,  that  the  use  to  which  this 
square  has  been  put,  namely,  the  erection  of  a  building  which  was 
to  be  permanent  during  the  time  required  for  the  completion  of  the 
road,  was  not  authorized  by  the  Eapid  Transit  Act,  but,  on  the  con- 
trary, was  distinctly  prohibited,  as  such  a  use  of  the  park  was  not  a 
"  temporary  privilege  "  within  the  meaning  of  such  act,  and  that 
tliis  use  of  the  park  and  the  erection  of  this  building  and  machine 
shop  was  not  an  incidental  or  proper  use  required  for  the  proper 
construction  of  the  subway  ;  that  the  defendants  were  liable  to  the 
plaintiff  for  the  injury  that  he  sustained,  and  the  plaintiff  was  enti- 
tled upon  the  facts  proved  to  an  injunction  restraining  this  use  by  the 
defendants  of  the  portion  of  the  park  or  street  opposite  his  premises. 

It  is  unnecessary  here  to  suggest  what  judgment  the  Special 
Term  should  give  upon  the  new  trial  which  must  be  ordered.  As, 
however,  the  municipal  authorities  have  not  objected  to  this  use  of 
the  park,  and  the  plaintiff  is  enforcing  his  individual  right  to  pro- 
tect his  property,  considering  the  situation  as  it  exists  and  the  nature 
and  condition  of  this  work,  it  might  well  be  that  the  Special  Term 
would  be  justified  in  suspending  the  issuance  of  an  injunction  upon 
condition  that  the  defendants  pay  to  the  plaintiff  the  damages  that 
he  has  sustained  by  reason  of  this  unauthorized  structure  in  the 
park  and  the  damage  that  would  be  caused  by  it  during  the  period 
that  the  structure  remains  there  upon  the  principle  applied  in 
Crocker  v.  Manhattan  Life  Ins.  Co.  (61  App.  Div.  226).  "Whether 
or  not  the  Special  Term  would  be  justified  in  giving  such  a  judg- 
ment against  the  defendants  would  depend  upon  the  facts  of  the  case 
as  they  should  appear  upon  the  new  trial. 

We  think  the  judgment  appealed  from  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 

Hatch  and  Lauohlin,  JJ.,  concurred ;  Patterson,  J.,  dissented. 

Judgment  reversed,  new  trial  granted,  costs  to  appellant  to  abide 
event. 
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Hugh  A.  McGkane  and  Mary  A.  McGrane,  Infants,  by  Mary  H. 
MoGlynn,  their  Guardian  ad  Litem,  and  Maby  H.  McGlynn,  as 
Trustee  of  Hugh  A.  McGrane,  Respondents,  v.  The  New  York 
Elevated  Railroad  Company  and  Manhattan  Railway  Com- 
pany, Appellants. 

EletaUd  railroad  —  action  to  er^in  aiid  for  damage* — a  judgment  that  plaintiff 
has  iwt  mistained  damage  is  res  ad  judicata — effect  of  an  additional  track  being 
added  qfter  a  eecond  suit  woe  brought. 

A  Judgment  rendered  in  an  action  brought  by  an  owner  of  property  abutting 
upon  an  elevated  railroad,  to  enjoin  the  operation  of  the  railroad  and  to  recover 
damages  resulting  from  its  operation,  which  adjudges  that  the  plaintiff  has 
sustained  no  substantial  damages  from  the  construction  or  operation  of  the 
railroad,  and  dismisses  the  complaint  upon  the  merits,  is  res  a<ffudieata  in  a 
subaequent  similar  action  brought  by  the  abutting  owner,  as  to  the  conditions 
existing  prior  to  the  entry  of  the  judgment,  and  if  the  evidence  given  in  the 
second  action  shows  that  at  the  time  of  the  commencement  thereof  there  was 
no  change  in  the  relative  situation  of  the  parties  with  the  single  exception  of 
the  continuing  trespass,  the  plaintiff  cannot  locover. 

The  fact  that  some  months  after  the  commencement  of  the  second  action  the 
railroad  company  placed  an  additional  track  upon  the  structure  and  ran  addi- 
tional trains  over  the  same,  is  not  available  to  support  the  second  action. 

L?eBAHAM  and  Patterson,  JJ.,  dissented. 

Appeal  by  the  defendants,  The  New  York  Elevated  Railroad 
Company  and  another,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiffs,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  29th  day  of  March,  1901,  upon  the  decision  of 
the  court  rendered  after  a  trial  at  the  New  York  Special  Term. 

Jvlien  T.  Davies^  for  the  appellants. 

Edwin  M.  Felty  for  the  respondents. 

Hatch,  J. : 

This  is  the  usual  action  in  equity,  brought  by  the  owners  of  prop- 
erty abutting  upon  the  street,  to  enjoin  the  further  alleged  unlawful 
use  by  the  defendants  of  easements  of  light,  air  and  access,  and  for 
the  recovery  of  past  damages  caused  by  such  use. 

A  former  action  brought  in  respect  to  these  premises  by  Mary 
MeGlynn,  as  trustee,  in  behalf  of  these  plaintiffs,  resulted  in  a  judg- 
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ment  of  dismissal  upon  the  merits,  and  it  is  contended  that  such 
judgment  is  rea  adjudicata^  the  cause  of  action  heing  the  same  as  in 
that  action.  It  was  found  and  decided  by  the  referee  upon  the 
former  trial  that  the  plaintiffs  were  not  entitled  to  injunctive  relief, 
nor  to  recover  damages,  and  the  complaint  was  dismissed.  He 
found  that  the  premises  of  the  plaintiffs  would  not  be  worth  more 
than  they  were  at  the  time  of  the  decision  if  the  railroad  in  front  of 
them  were  removed  ;  or  than  if  it  had  not  been  built ;  that  no  sub- 
stantial interference  with  access  to  the  premises  had  been  shown, 
but  on  the  contrary  the  existence  and  operation  of  the  railroad  had 
rendered  the  premises  more  accessible  to  the  benefit  of  the  property ; 
and  that  the  plaintiffs  do  not  own  the  bed  of  any  part  of  the  avenue 
in  front  of  their  premises,  and  their  only  property  in  said  street  is 
the  appurtenances  of  light,  air  and  access. 

The  judgment  in  that  action  was  entered  on  March  11, 1893 ;  this 
action  was  commenced  on  November  13,  1893,  and  the  court  has 
awarded  damages  for  the  period  between  November  13,  1893,  and 
May  10,  1900.  The  defendants  pleaded  the  former  action  as  a  bar 
to  this. 

An  examination  of  the  complaint  in  the  present  action  and  that 
in  the  first  action  shows  that  the  averments  upon  which  the  plain- 
tiffs base  the  right  to  recover  are  nearly  identical  in  form,  terms 
and  language ;  indeed,  the  causes  of  action  stated  in  the  two  plead- 
ings are  precisely  alike,  except  as  to  the  dates  of  the  invasion  and 
continued  trespass  upon  the  plaintiffs'  rights.  It  is  evident,  there- 
fore, that  as  the  complaint  in  the  first  action  was  dismissed  upon 
the  merits,  after  all  the  evidence  had  been  received  and  judgment 
entered  based  thereon,  that  such  judgment  must  be  regarded  as  a  bar 
to  the  extent  of  the  matters  there  in  issue,  viz.,  the  conditions  exist- 
ing prior  to  the  entry  of  such  judgment.  It  is  undoubtedly  the  fact, 
and  also  the  law,  that  the  construction  of  the  elevated  structure  in  the 
street  opposite  the  plaintiffs'  premises  was  an  invasion  of  their  legal 
rights  therein,  and  that  the  continued  maintenance  of  the  structure 
constitutes  the  same  a  continuing  trespass  upon  such  rights  so  long 
as  the  same  remains  and  the  defendants  do  not  acquire  the  rights  of 
the  plaintiffs  therein.  But  the  mere  invasion  of  the  legal  rights  of 
the  plaintiffs  is  not,  of  itself,  sufficient  to  authorize  the  intervention 
of  a  court  of  equity  to  restrain  the  maintenance  and  operation  of  the 
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railroad  or  to  award  damages  therefor.  After  much  discussion,  the 
conrtB  have  announced  as  a  fixed  rule  of  law  that  equity  will  not 
interfere  unless  the  act  of  the  defendant  has  caused  damage  to  the 
plaintiff  of  a  substantial  character,  and  if  the  plaintiff  fails  in  estab- 
lishing such  damage  a  decree  enjoining  the  railroad  from  mainte- 
nance or  operation  will  not  be  granted.  {O^ReiUy  v.  N.  Y.  El,  li. 
R.  Co.,  148  K  Y.  347;  Bohm  v.  M.  K  R.  Co.,  129  id.  576.) 

It  is  evident,  therefore,  that  when  an  action  has  once  been  brought 
and  the  parties  have  presented  their  evidence  bearing  upon  their 
respective  claims,  and  the  court  in  determination  of  the  same  ren- 
ders a  judgment  dismissing  the  complaint,  based  upon  the  ground 
that  no  substantial  damage  has  been  sustained  by  the  plaintiff,  such 
determination  must  be  regarded  as  conclusive  upon  that  state  of 
facts.  Otherwise,  if  no  effect  be  given  to  such  judgment,  it  would 
neceesarily  follow  that  one  court  might  conclude  that  the  plaintiff 
sustained  no  damage  and  another  award  a  substantial  recovery  upon 
the  same  facts.  Such  a  result  is  so  repugnant  to  all  legal  rules  and 
would  render  litigation  so  interminable  unless  the  plaintiff  recover 
judgment,  tliat  it  ought  not  to  be  upheld,  unless  in  the  peculiar 
nature  of  this  litigation  no  other  result  is  permissible.  It  is  the  set- 
tled equitable  rule  that  the  judgments  and  decrees  of  a  court  of 
equity  are  binding  upon  parties  and  privies  as  to  all  matters  which 
the  parties  might  have  legitimately  litigated  and  had  determined 
in  the  action,  and  a  bill  in  equity  regularly  dismissed  upon  the 
merits  may  be  plead  in  bar  of  a  new  bill  for  the  same  matter. 
{Neafie  v.  Neafie,  7  Johns.  Ch.  1 ;  Perine  v.  Diinn^  4  id.  140 ;  Bur- 
hans  V.  Van  Zandt,  7  N.  Y.  523 ;  Herm.  Estop.  §§  400, 401 ;  Story  Eq. 
Juris.  §  1523.)  This  rule  is  equally  as  applicable  to  the  parties  and 
privies  in  elevated  railroad  litigation  as  it  is  in  any  other.  The  pecu- 
liar relation,  however,  which  has  been  created  by  the  invasion  of  the 
plaintiffs'  le^l  rights  may  make  such  rule  inapplicable  when  applied  to 
results  which  may  flow  from  the  continued  trespass  upon  their  rights. 
As  the  trespass  is  a  continuing  one  it  is  quite  evident  that  at  any  time 
subsequent  to  judgment  in  a  given  case  the  relative  conditions  of  the 
property  owner  and  the  railroad  may  be  essentially  changed,  and  while, 
at  one  time,  the  act  of  maintenance  and  operation  may  inflict  no  dam- 
age, at  another  time  very  serious  damage  may  accrue,  and  under 
fluch  circumstances  the  right  to  maintain  a  subsequent  action  would 
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not  be  barred  nor  affected  by  tlie  prior  determination,  as  the  plain- 
tijBFs  right  to  recover  would  always  depend  upon  his  ability  to  estab- 
lish that  he  suffered  substantial  damage  by  the  continuous  acts  of 
trespass.  It  is  evident,  however,  that  if  the  evidence  in  the  second 
action  showed  no  change  in  the  circumstances  from  those  upon 
which  the  former  determination  was  based,  both  reason  and  logic, 
and,  as  we  think,  the  law,  would  require  a  denial  of  the  right  to 
recover,  and  the  former  decree,  as  to  such  acts,  would  be  regarded 
as  conclusive  of  the  controversy.  Under  such  circumstances,  the 
essential  fact  upon  which  the  right  to  recover  is  based  would  be  the 
same  in  both  actions,  and  in  principle  we  are  not  able  to  perceive 
any  reason  why  the  former  adjudication  should  not  be  regarded  as 
final  upon  the  same  facts.  Only  one  consideration  of  fact  in  thi& 
class  of  litigation  can  possibly  operate  to  remove  it  from  such  rule 
and  the  reason  upon  which  it  is  founded,  and  that  is  that  intermedi- 
ate the  time  of  the  judgment  in  the  first  action  and  the  determina- 
tion of  the  second  there  has  been  the  continuous  trespass.  But  if 
by  such  act  no  damage  has  resulted  and  the  structure  and  operation 
remain  the  same,  such  circumstances  would  not  change  the  relative 
condition  of  the  parties  nor  the  basis  upon  which  the  conclusion  in 
the  first  action  was  reached.  It  is  not  of  vital  consequence  that  the 
first  action  may  not  contain  all  the  elements  of  a  technical  bar  to  the 
second  action.  The  conditions  remaining  the  same,  the  prior  adju- 
dication is  evidence  conclusive  that  there  is  no  ground  for  the  inter- 
ference of  a  court  of  equity.  Under  such  circumstances,  the  judg- 
ment of  dismissal  in  the  first  action  may  be  proved,  and  when 
proved,  has  all  the  force  and  effect  of  a  former  adjudication  of  the 
question  involved,  and  is  conclusive  as  evidence  of  the  plaintiffs' 
right  to  maintain  the  action.  We  are  of  opinion  that  the  second 
action  cannot  be  maintained,  as  it  appears  by  proof  upon  the  trial 
that  the  relative  condition  of  the  parties  has  not  changed.  If  there 
has  been  no  change,  then  in  no  legal  or  equitable  sense  can  it  be 
said  that  the  plaintiffs  had  a  cause  of  |u;tion  at  the  time  of  instituting 
the  second  action.  It  is  quite  likely  true  that  such  fact  may  not  be 
determined  from  the  averments  of  the  pleadings,  but  rests  in  the 
proof  given  upon  the  trial,  for,  as  the  trespass  is  continuous,  all  that 
would  seem  to  be  necessary  would  be  to  aver  it,  and  this,  follpwed 
by  an  allegation  of  damage,  would  undoubtedly  state  a  good  cause  of 
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action.  Bnt  if  the  evidence  remain  the  same,  with  the  single  excep- 
tion of  the  continuing  trespass,  we  tliink  no  cause  of  action  would  be 
established,  and  the  judgment  in  the  former  action  read  in  evidence 
wonld  be  conclusive  of  such  fact.  We  are  not  aware  of  any  authority 
where  the  matter  lias  been  authoritatively  decided,  nor  has  our 
attention  been  called  to  any.  In  G*Reilhj  v.  N,  Y.  El.  R.  E.  Co, 
(supra)  it  was  suggested  by  counsel  that  the  plaintiff  was  entitled  to 
recover  for  the  wrongful  invasion  of  his  rights  for  the  reason  that 
the  possession  by  the  defendant  would  ultiuiately  ripen  into  title 
and  the  plaintiff  be  left  without  remedy.  In  disposing  of  this  ques- 
tion the  court  said  that  the  objection  was  met  by  the  form  of  the 
decree,  which  provided  that  the  dismissal  was  "  without  prejudice 
to  the  right  of  the  plaintiffs  to  bring  such  action  as  they  may  here- 
after be  advised,  based  upon  facts  not  inconsistent  with  those  herein 
adjudged."  By  this  clause  it  was  said  that  before  the  defendant 
could  acquire  any  adverse  rights,  if  the  plaintiffs  became  able  to 
prove  any  actual  damage  or  loss,  they  could  commence  an  action 
against  the  defendant  and  obtain  such  relief  in  law  and  equity  as 
their  case  might  warrant.  I  am  at  a  loss  to  understand  just  what 
rights  were  secured  by  the  clause  of  the  judgment  there  in  question. 
If  they  could  only  obtain  relief  based  upon  facts  not  inconsistent 
with  that  judgment,  I  am  not  able  to  see  how  they  could  obtain  any 
relief  at  all  unless  it  was  held  that  they  were  authorized  to  recover 
upon  reproving  the  same  facts.  Certainly  such  evidence  would  not 
be  inconsistent  with  that  given  in  the  former  action  where  the  right 
to  recover  was  denied.  But  how  the  court  could  be  consistent  and 
render  a  judgment  upon  facts  not  inconsistent  with  those  which 
were  not  regarded  as  suiBcient  to  sustain  a  recovery  is  beyond  my 
power  of  comprehension,  and,  literally  read,  this  seems  to  be  the 
provision  of  the  judgment  in  that  case,  which  was  regarded  as 
essential  to  save  the  rights  of  the  parties. 

We  conclude,  however,  that  what  was  really  meant  by  the  court 
was  that  the  dismissal  was  without  prejudice  to  the  plaintiff's  right 
to  maintain  a  second  action  if  he  could  establish  that  the  subsequent 
act  inflicted  substantial  damage ;  and  the  language  of  the  court  in 
that  case  indicates  that  no  recovery  would  be  authorized  unless  such 
fiict^was  established,  and  if  not  established,  the  former  judgment 
given  in  evidence  would  be  conclusive  upon  the  right  of  the  plaintiff 
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to  recover.  It  seems  to  us,  however,  that  no  eouditions  in  the  judg- 
ment were  essential  to  protect  the  plaintiflPs  rights.  His  right  was 
and  is,  and  continues  so  long  as  the  trespasses  continue,  to  maintain 
an  action  in  equity  for  an  injunction  and  damages  at  any  time  when 
the  acts  of  the  defendant  inflict  damage.  If  the  acts  in  fact  never 
do  more  harm  than  to  infringe  the  plaintiff's  technical  rights,  he  is 
at  no  time  entitled  to  maintain  an  equitable  action  for  such  purpose, 
and  it  is  not  apparent  how,  in  this  respect,  he  could  be  harmed  by 
the  ripening  into  title  of  the  right  to  maintain  and  operate  the  road, 
if,  during  the  whole  period,  he  suffered  no  substantial  damage.  It 
seems  quite  evident  that  if  at  any  time  the  defendant  changed  the 
structure  or  the  method  of  operation  in  such  form  and  manner  as  to 
create  an  additional  burden  upon  the  plaintiff's  rights,  he  could  at 
once  bring  his  action,  and  such  condition  would  only  begin  to 
ripen  into  title  in  favor  of  the  defendant  from  the  time  when  the 
additional  burden  was  placed  upon  the  easements. 

The  result  of  this  reasoning  would  seem  to  lead  to  the  conclusion 
that  the  former  adjudication  is  to  be  regarded  as  conclusive  upon 
the  plaintiffs'  right  to  recover  in  this  action  at  the  time  when  it  was 
commenced.  The  first  action  was  dismissed  and  judgment  entered 
on  March  11, 1893 ;  this  action  was  begun  on  the  thirteenth  day  of 
November  of  the  same  year.  The  proof  given  upon  the  trial  does 
not  show  the  slightest  change  or  act  upon  the  part  of  the  defendants, 
either  in  construction  or  operation,  which  did  not  exist  when  the 
former  action  was  tried  and  when  the  complaint  was  dismissed, 
except  such  as  occurred  after  this  action  was  commenced.  What 
did  appear  was,  that  in  December,  1894,  some  fourteen  months 
after  the  plaintiffs  began  this  action,  the  defendants  placed  a  third 
track  upon  the  structure  and  ran  additional  trains  over  the  same, 
and  this  is  the  substantive  part  of  the  testimony  appearing  in  this 
record  upon  which  the  case  is  changed  from  that  which  ap]>eared 
upon  the  former  trial. 

It  is  quite  possible  that  this  change  of  structure  authorized  the 
court  to  find  that  it  infliqted  damage  upon  the  plaintiffs'  property, 
but  such  conditions  were  not  in  existence  when  tiiis  action  was 
begun.  While,  undoubtedly,  the  plaintiff  is  entitled  to  recover  in 
one  action  all  the  damages  sustained  down  to  the  time  of  the  triaU 
yet  this  necessarily  presupposes,  indeed,  rests  upon  the  fact  of  the 
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existeuce  of  a  caase  of  action  upon  which  equity  would  lay  hold 
and  administer  relief  when  the  action  was  begun.  The  defendants 
do  not  seem  to  have  objected  to  this  proof,  and  we  should  regard 
them  as  consenting  to  its  reception  and  sustain  the  judgment  upon 
that  ground,  were  it  not  for  the  fact  that  the  court  has  awarded 
damages,  both  fee  and  rental,  from  the  date  of  the  commencement 
of  the  action.  For  fourteen  months  from  the  time  of  the  com- 
mencement of  the  action  the  plaintiffs  neither  proved  nor  had  a 
cause  of  action  for  equitable  relief  or  for  the  award  of  damages, 
and  yet  such  period  was  embraced  by  the  court.  So  far  as  the  fee 
damage  is  concerned,  the  award  is  not  severable,  nor  are  we  able  to 
determine  what  amount  the  court  awarded  for  this  period  of  four- 
teen months.  The  judgment  in  this  respect  is,  thei*efore,  erroneous. 
It  follows  that  the  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event. 

Van  Beunt,  P.  J.,  and  Laughlin,  J.,  concurred ;  Ingbahah  and 
Patterson,  JJ.,  dissented. 

Inobaham,  J.  (dissenting) : 

This  action  was  commenced  on  November  13,  1893,  and  the  com- 
plaint alleged  that  the  plaintiflEs  were  the  owners  of  two  pieces  of 
property  situated  on  the  westerly  side  of  Nintli  avenue,  in  the  city 
of  New  York,  between  Thirty-seventli  and  Thirty-eighth  streets; 
that  during  the  year  1878  the  defendant,  the  New  York  Elevated 
Railroad  Company,  took  possession  of  Ninth  avenue  in  front  of  the 
plaintiffs'  premises  and  erected  thereon  an  elevated  railroad,  and  is 
now  maintaining  and  operating  a  double-track  steam  elevated  rail- 
way thereon,  and  ran  and  still  runs  thereon  railroad  cars  drawn  by 
locomotive  steam  engines ;  that  said  railway  is  now  and  since  May 
20, 1879,  has  been  in  the  possession  of  and  operated  by  the  defend- 
ant, the  Manhattan  Railway  Company  ;  that  such  an  appropriation 
of  the  avenue  was  against  the  plaintiffs'  will  or  consent,  tlie  defend- 
ants claiming  the  right  to  maintain  and  operate  the  said  railroad 
without  compensation  for  the  property  thus  taken  ;  that  the  erec- 
tion of  tlie  said  structure  and  the  running  of  said  trains  thereon  have 
created  an  additional  burden  on  the  premises  described  in  the  com- 
plaint, not  included  in  the  easements  granted  to  the  city,  and  have 
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interfered  with  tlie  plaintiffs'  right  to  have  the  said  street  in  front  of 
their  premises  a  free  and  open  passageway  and  to  have  the  light  and 
air  enter  upon  said  building  free  from  any  obstruction  in  said  street ; 
that  by  reason  of  the  premises  the  plaintiffs  have  suffered  damages 
in  at  least  the  sum  of  $15,000,  and  the  complaint  asks  that  the 
defendants  be  enjoined  from  maintaining,  continuing  or  operating 
said  railroad  and  structure  and  be  directed  to  remove  the  same,  and 
that  they  recover  against  the  defendants  the  sum  of  $15,000. 

The  cause  of  action  here  sought  to  be  enfored  was  thus  based 
upon  a  trespass  by  the  defendants  upon  the  plaintiffs'  property,  it 
being  claimed  that  at  the  date  of  the  commencement  of  the  action 
the  defendants  were  then  committing  such  a  trespass;  that  such 
trespass  was  a  continuing  one,  the  defendants  claiming  that  they 
were  entitled  to  maintain  their  road  and  trespass  upon  the  plaintiffs' 
property  without  compensation,  and  the  relief  they  sought  was  an 
injunction  ]*estrainiug  such  continuing  trespass.  As  a  defense  to 
this  cause  of  action  the  defendants  alleged  that  on  the  6th  of  May, 
1890,  Mary  II.  McGlynn,  as  trustee  of  Hugh  A.  McGrane,  Carrie 
C.  McGrane,  and  Hugh  A.  McGrane  and  Mary  A.  McGrane,  infants, 
by  Mary  H.  McGlynn,  their  guardian  ad  litems  the  then  alleged 
owners  of  the  premises  described  in  the  complaint,  began  an  action 
against  these  defendants  in  the  Superior  Court  of  the  city  of  New 
York ;  that  said  action  was  brought  to  enjoin  the  maintenance  and 
operation  through  said  street  in  front  of  said  premises  of  tlie  ele- 
vated railroad  described  in  the  complaint  herein,  and  for  incidental 
damages,  and  that  the  cause  of  action  set  forth  in  the  complaint  herein 
is  the  same  cause  of  action  as  that  sued  upon  in  said  former  action, 
and  that  on  the  11th  of  March,  1893,  judgment  dismissing  the  com- 
plaint upon  the  merits  was  entered  therein. 

Upon  the  trial  of  this  case  the  defendants  introduced  in  evidence 
the  judgment  roll  in  the  former  action,  wherein  it  appeared  that 
the  action  was  brought  for  an  injunction  and  for  damages,  the  cause 
of  action  being  similar  to  that  set  out  in  the  complaint  in  this  action. 
As  a  part  of  that  judgment  roll  there  is  the  report  of  a  referee 
before  whom  the  action  was  tried.  The  referee  found  as  a  fact 
that  the  maintenance  of  the  railway  structure  in  front  of  the  plain- 
tiffs' premises  has,  from  the  year  1887  to  the  present  time,  consti 
tuted,  and  will  hereafter  coiistitute,  a  use  inconsistent  with,  and  in 
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excess  of,  the  ordinary  uses  for  which  said  street  was  set  apart  and 
reserved  in  law,  and  by  such  inconsistent  and  excessive  street  use 
the  access  to  the  plaintiffs'  premises  above  described  has  been 
obfitrncted,  and  will  hereafter  be  continuously  obstructed,  and  the 
qaantity  of  air  and  light  that  would  otherwise  have  passed,  and 
would  otherwise  hereafter  pass,  have  been  lessened  ;  that  to  the 
extent  that  the  maintenance  of  said  railway  structure  and  the  opera- 
tion of  trains  thereon  constituted  and  constitute  an  inconsistent 
street  use,  as  set  forth  in  the  11th  and  12th  findings,  the  defendants 
have  taken  and  kept  and  are  in  possession  of,  and  will  hereafter 
take,  a  part  of  the  easements  of  access  and  of  light  and  air  herein- 
before found  to  be  a  part  of  the  plaintiffs'  land  ;  and  at  the  request 
of  the  defendants,  that  the  premises  in  suit  would  not  be  worth  more 
than  they  now  are  if  the  elevated  railroad  in  front  thereof  were 
removed ;  that  the  increase  of  accessibility  has  been  a  benefit  to  the 
plaintiffs'  property  and  has  increased  the  value  thereof;  and  as  a 
conclusion  of  law,  that  the  plaintiffs  are  not  entitled  to  injunctive 
relief  unless  they  have  proved  that  the  physical  interference  with 
the  easements  appurtenant  to  the  premises  in  suit  has  resulted  in 
substantial  pecuniary  damages  to  the  same,  and  are  not  entitled  to 
relief  unless  they  have  proved  that  the  actual  market  value  of  the 
premises  in  suit  would  be  greater  if  the  defendants'  elevated  rail- 
road in  front  thereof  had  not  been  built,  and  that  the  plaintiffs  are 
not  entitled  to  recover  damages  herein,  and  the  referee  dismissed  the 
complaint,  without  costs.  Upon  these  findings  a  judgment  was 
entered  dismissing  the  complaint  upon  the  merits,  without  costs  to 
either  party. 

The  effect  of  that  judgment  is,  by  the  prevailing  opinion,  held  to 
be  fatal  to  the  plaintiffs'  right  to  a  recovery  in  this  action,  upon  the 
ground  that,  the  conditions  remaining  the  same,  the  prior  adjudica- 
tion is  evidence  conclusive  that  there  is  no  ground  for  the  inter- 
ference of  a  court  of  equity;  that  under  such  circumstances  the 
judgment  of  dismissal  in  the  fii'st  action  may  be  proved,  and  when 
proved  has  all  the  force  and  effect  of  a  former  adjudication  of  the 
question  involved  and  is  conclusive  as  evidence  against  the  plain- 
tiffs' right  to  maintain  the  action ;  that  before  the  second  action  can 
be  maintained,  it  must  be  made  to  appear  by  proof  upon  the  trial 
that  the  relative  conditions  of  the  parties  have  changed,  and  that 
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damage  has  resulted  from  the  acts  of  the  defendants  on  account 
thereof;  for  it  is  argued  that  if  there  be  no  change,  then  in  no  legal 
or  equitable  sense  can  it  be  said  that  the  plaintiffs  had  a  cause  of 
action  at  the  time  of  instituting  the  second  action. 

The  former  action  was  brought  to  restrain  a  trespass,  and  was  based 
upon  the  fact  that  in  1890  the  defendants  were  trespassing  upon  the 
plaintiffs'  property  under  a  claim  of  right ;  that  such  trespass  was  a 
continuous  trespass  for  which  the  plaintiffs  could  obtain  no  adequate 
relief  in  an  action  at  law.  When  that  action  came  on  to  be  tried  in  the 
year  1893,  the  court  found  as  a  fact  that  the  defendants  were  tres- 
passing upon  the  plaintiffs'  property,  but  that  the  plaintiffs  had  failed 
to  prove  that  such  trespass  had  caused  substantial  damage,  and  that  for 
that  reason  the  plaintiffs  w6re  not  entitled  to  equitable  relief.  That 
this  adjudication  was  binding  upon  both  parties  to  the  action  is  not  dis- 
puted. Tiie  question  is  as  to  what  was  adjudicated.  That  the  right 
to  maintain  the  action  depended  upon  the  condition  as  it  existed  at 
the  time  the  action  was  brought  seems  to  be  conceded.  The  effect 
of  that  adjudication,  therefore,  is  that  on  the  6th  of  May,  1890,  the 
defendants  were  trespassers  upon  the  plaintiffs'  property ;  but  to 
entitle  the  plaintiffs  to  recover,  they  were  bound  to  prove  that  such 
a  trespass  caused  a  material  injury ;  and  that,  having  failed  to  prove 
such  injury,  the  defendants  were  entitled  to  a  dismissal  of  the  equi- 
table cause  of  action. 

Now,  what  relation  had  this  adjudication  to  an  action  com- 
menced in  November,  1893,  based  upon  an  allegation  that  the 
defendants  were  then  committing  a  trespass  upon  the  plaintiffs^ 
property ;  that  such  trespass  as  the  defendants  were  then  com- 
mitting was  an  injury,  and  that  the  plaintiffs  should  be  enjoined 
from  continuing  such  trespass  ?  By  the  prevailing  opinion  it  does 
not  seem  to  be  claimed  that  this  prior  adjudication  was  a  bar  to  tlie 
commencement  of  this  action,  but  that  it  was  evidence  conclusive 
upon  the  trial  that  the  defendants'  trespass  caused  no  damage.  But 
as  I  understand  the  rule,  there  is  no  distinction  between  the  effect 
of  an  adjudication  as  evidence  and  a  bar  except  that  to  be  effectual 
as  a  bar  it  must  be  pleaded.  The  second  action  was  not  brought  for 
the  same  cause  of  action  that  the  first  was  brought  to  enforce.  If 
the  first  action  had  been  at  law,  to  recover  the  damages  for  the  tres- 
pass, and  resulted  in  a  judgment  for  nominal  damages  only  —  which. 
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in  view  of  the  finding  of  tlie  referee  in  the  report  upon  which  the 
jadgment  in  the  first  action  was  based,  seems  to  me  to  be  the  eSect 
of  the  adjudication,  he,  having  found  that  the  occupation  of  the 
street,  so  far  as  it  affected  tlie  plaintiffs'  easement  therein,  was  a  tres- 
pass, but  that  no  damage  having  been  proved  the  plaintiffs  were  not 
entitled  to  equitable  relief  —  such  a  judgment  could  not  be  a  bar  or  as 
evidence  conclusive  in  favor  of  a  defendant  upon  a  second  action 
brought  to  recover  damages  for  a  subsequent  trespass  upon  the  same 
property.  Would  the  plaintiff  in  such  a  subsequent  action  be  bound 
to  prove  that  tlie  existing  conditions  for  which  he  sought  to  recover 
damages  were  essentially  different  from  those  existing  at  the  time 
the  first  cause  of  action  w^as  commenced  ?  It  seems  to  me  that  he 
would  not.  That  judgment  would  be  a  bar  to  any  action  brought 
to  recover  for  the  damages  sustained  prior  to  the  commencement  of 
the  first  action.  It  certainly  could  not  be  a  bar  to  a  claim  for  dam- 
ages sustained  by  the  owner  of  the  property  trespassed  upon  from 
he  time  of  the  judgment  in  the  first  action  to  the  commencement 
of  the  second  action.  Upon  what  principle  can  other  or  different 
effect  be  given  to  a  judgment  where  the  owner  of  land  asks  for  a 
judgment  enjoining  a  trespasser  from  continuing  trespass?  While 
it  is  clear  that  a  judgment  in  an  equity  action  is  a  bar  to  a  recovery 
for  a  similar  cause  of  action  as  is  a  judgment  in  an  action  at  law,  I 
think  that  the  effect  of  such  a  judgment  in  an  equity  action,  where 
it  is  brought  to  enforce  a  legal  right,  can  be  no  greater  than  would 
be  the  bar  of  a  judgment  recovered  in  an  action  at  law.  The  pre- 
vailing opinion  expressly  holds  that  the  condition  at  the  time  of  the 
commencement  of  the  action  must  determine  the  right  of  the  plain- 
tiffs to  maintain  it.  As  to  the  effect  of  the  adjudication,  therefore, 
we  go  back  to  the  time  of  the  beginning  of  the  first  action  in  1890, 
nnd  the  effect  of  this  decision,  as  I  understand  it,  is,  that  because 
the  court  had  adjudicated  that  in  1890  a  trespass  caused  no  injury 
the  owner  of  the  property  can  never  maintain  an  action  to  recover 
for  subsequent  trespasses  upon  the  same  property  unless  he  affirma- 
tively shows  that  the  trespass  was  different  in  character  from  that 
caused  when  the  first  action  was  commenced,  or  that  the  acts  con- 
atituting  the  trespass  were  different  in  character  from  those  consti- 
tuting the  first  trespass.  It  is  to  that  proposition  that  I  dissent. 
No  authority  is  cited  to  sustain  this  proposition,  either  in  the  pro- 
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vailing  opinion  or  by  counsel  on  the  argument  The  general  rule, 
however,  is  well  settled  that  the  test  as  to  whether  the  second  suit 
is  founded  substantially  upon  the  same  cause  of  action  is,  that  the 
same  evidence  will  support  both  actions.  {Steinidch  v.  Relief  Fire 
Ins.  Co,y  77  N.  Y.  501.)  Applying  this  rule,  it  seems  to  me  quite 
evident  that  the  prior  judgment  is  not  an  adjudication  of  any  ques- 
tion arising  in  this  action.  In  the  first  cause  of  action  the  plain- 
tifEs  sought  to  enjoin  a  continuous  trespass  existing  prior  to  the  com- 
mencement of  that  action.  The  adjudication  was  that  the  defend- 
ants were  guilty  of  the  trespass,  but  that  the  plaintiffs  sustained  no 
damage.  This  second  cause  of  action  is  to  restrain  a  trespass  exist- 
ing at  the  time  it  was  brought,  and  to  recover  the  damage  caused  by 
such  a  trespass.  Evidence  that  the  defendants  had  trespassed  upon 
the  plaintiffs'  property  in  1893  would  clearly  not  have  sustained  an 
action  brought  in  1890.  That  such  trespass  was  an  injury  to  the 
plaintiffs'  property  in  1890  would  not  sustain  this  equitable  action  for 
an  injunction  commenced  in  1893.  The  question  determined  in  the 
former  action  was  that  at  the  time  of  its  commencement  the  trespass 
had  caused  the  plaintiffs  no  damage.  What  possible  relation  that  could 
have  to  the  question  that  was  involved  in  the  trial  of  this  case,  viz. 
whether  this  trespass  had  caused  the  plaintiffs  damage  in  1893  when 
this  action  was  brought,  or  in  1901,  when  the  action  was  tried,  I  am 
unable  to  see.  The  record  shows  that  the  substantial  question  before 
the  referee  upon  the  trial  of  the  first  action  was  the  damage  caused  by 
the  trespass  in  1890,  and  that  the  substantial  question  before  the  court 
upon  the  trial  of  this  action  was  the  damage  caused  by  the  trespass 
in  1893.  It  is  now  settled  that  these  actions  must  be  determined 
upon  the  conditions  that  existed  at  the  time  they  were  commenced  ; 
and  in  determining  whether  or  not  such  a  trespass  causes  damage, 
the  conditions  then  existing  must  be  considered,  and  not  the  con- 
ditions that  existed  at  the  time  this  railroad  was  built.  Thus,  if  the 
continued  existence  and  operation  of  this  road  is  a  damage  to  the 
abutting  property,  so  that  if  the  road  were  removed  the  property 
would  be  of  greater  vahie,  the  injunction  should  issue ;  and  the  fact 
that  at  a  prior  time  in  the  history  of  the  road  it  had  been  an  advan- 
tage to  the  plaintiff's  property  is  not  material.  {Otten  v.  ManhaU 
tan  By.  Co.^  2  App.  Div.  398.)  If  these  abutting  property  owners 
had  brought  an  action  against  this  railroad  the  first  year  it  was  built. 
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and  equitable  relief  had  been  refused  upon  the  ground  that  the  exist- 
ence and  operation  of  the  road  caused  no  damage,  applying  this 
role,  it  certainly  could  not  be  said  that  that  judgment  was  a  conclu- 
sive adjudication  that  the  railroad  could  continue  forever  to  trespass 
upon  the  plaintiffs'  property,  although  at  a  subsequent  time,  in  con- 
sequence of  changed  conditions  as  to  tho  use  to  which  the  plain- 
tiflb'  property  was  put,  a  continued  operation  of  the  road  caused  seri- 
ous damage.  In  the  case  of  Hose  v.  Ilawley  (133  N".  Y.  315)  it  was 
expressly  held  that  where  the  later  cause  arose  out  of  facts  hap- 
pening after  the  commencement  of  the  first  action,  the  causes  of 
action  could  not  be  identical ;  and  that  where  the  former  judgment 
is  in  equity  in  favor  of  the  defendant,  the  test  is  to  inquire  whether 
the  new  judgment  sought  is  inconsistent  with  the  prior  one  ren- 
dered ;  and  where  that  is  one  of  no  cause  of  action,  there  may  be  no 
such  real  inconsistency,  and  the  party  claiming  that  there  is,  must 
show  it;  that  no  needless  or  purely  constructive  bar  should  be 
encoo raged,  and  that  the  real  truth  and  actual  fact  should  always 
be  sought. 

It  is  conceded  by  the  prevailing  opinion,  as  I  understand  it,  that 
this  judgment  would  not  be  a  bar  if  it  appeared  that  the  conditions 
had  changed  since  the  former  action  was  commenced ;  but  that  as 
no  change  appears,  the  judgment  is  conclusive.     But  this  seems  to  me 
to  violate  the  rule  that  the  burden  to  show  that  the  conditions  are  the 
same  rests  upon  the  party  who  undertakes  to  make  use  of  the  judg- 
ment as  conclusive  evidence.     (See  Bell  v.  Merrifieldy  109  JS".  Y. 
211 ;  Lewis  v.  0.  N.  &  P.  Co.,  125  id.  348;  Reynolds  v.  ^tna 
Life   Ins.  Co.,  160  id.  651.)    In  the  last  named  case  it  is  said; 
"  The  conclusive  character  of  a  judgment  as  a  bar  extends  only  to 
the  identical  issues  which  were  tried  in  the  former  action.    They 
must  be  the  same  in  each  action,  not  merely  in  name  but  in  fact  and 
in  substance,  and  the  party  seeking  to  avail  himself  of  a  former 
judgment,  as  conclusive  evidence  or  as  a  bar  in  a  subsequent  action, 
must  show  affirmatively  that  the  question  involved  in  the  second 
was  material  and  determined  in  the  former,  as  a  former  judgment 
would  not  operate  as  an  estoppel  in  a  subsequent  action  as  to  imma- 
terial and  unessential  facts,  even  though  put  in  issue  and  directly 
decided."    Upon  this  record  I  think  tliat  the  former  judgment  that 
App.  Div.— Vol.  LXVII.        4 
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the  plain tifib  sustained  no  injury  by  a  trespass  in  1890,  was  not  aa 
adjudication  that  the  same  identical  trespass  did  not  cause  damage 
in  1893. 

As  this  is  the  only  question  discussed  in  tlie  prevailing  opinion,  it 
is  unnecessai^y  to  discuss  the  other  questions  presented. 

I,  therefore,  dissent. 

Patterson,  J.,  concurred. 

Judgment  reversed,  new  trial  granted,  costs  to  appellants  to  abide 
event. 


BiCHABD  H.  Gatling,  Respondent,  v.  Central  Spar  Verein, 

6'^      ^  Appellant. 

70       '174  ^^ 

37  Mis^804 

37  Mi8'846  ^*vifc»r>  eommisnons  —  token  earned  —  a  failure  to  oonaummale  a  loan  because  of  a 

~~        drfect  in  the  principals  title  —  it  eanfu)t  be  shown  under  a  plea  of  performance  — 

the  r^eetion  of  the  title  by  a  title  guaranty  company  is  not  proof  of  a  dtfeet 

therein. 

A  broker  employed  to  secure  a  loan  upon  real  estate,  who  procures  a  person  who 
stands  ready  and  willing  to  make  the  loan  upon  the  terms  proposed,  is  entitled, 
although  the  loan  is  not  actually  made,  to  recover  his  commissions,  where  it 
appears  that  the  failure  to  consummate  the  loan  is  due  to  the  act  or  misfortune 
of  the  principal  and  not  to  that  of  the  broker. 

Where  the  complaint  in  an  action  brought  by  the  broker  in  such  a  case  avers 
performance  of  the  contract  on  his  part,  the  broker  is  not  entitled,  under  such 
plea  of  performance,  to  show  that  the  loan  was  not  consummated  because  the 
principal  was  unable  to  give  a  good  title  to  the  property  on  which  a  mortgage 
was  to  be  given  by  the  principal  to  secure  the  loan. 

Semble,  that  if  such  evidence  had  been  competent  under  the  pleadings,  it  would 
have  been  necessary  for  the  plaintiff  to  show  the  specific  facts  constituting 
the  defect  in  the  defendant's  title,  and  not  merely  that  the  title  had  been 
rejected  by  lawyers  or  title  guarantee  companies. 

Appeal  by  the  defendant.  Central  Spar  Verein,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  13th  day  of  March,, 
1901,  upon  the  verdict  of  a  jury  rendered  by  direction  of  the  court,, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  13th  day 
of  March,  1901,  denying  the  defendant's  motion  for  a  new  triaL 
made  upon  the  minutes. 
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Sarrvud  P.  Goldman^  for  the  appellant. 
Charlea  St^'ausSj  for  the  respondent. 

Hatch,  J. : 

This  action  was  brought  to  recover  the  sum  of  $800,  with  interest, 
for  services  which  the  plaintiff  avers  were  rendered  and  performed 
by  the  defendant  at  its  request,  in  procuring  a  loan  on  certain  prem- 
ises owned  by  it.  The  defendant  is  a  domestic  corporation,  and  it 
appears  by  the  undisputed  testimony  that  its  president  and  attorney 
authorized  the  plaintiff,  who  is  a  real  estate  broker,  to  procure  a  loan 
upon  the  defendant's  real  estate  mentioned  in  tlie  complaint  for  the 
sum  of  $40,000  for  five  years  at  four  per  cent  per  annum,  for  which 
the  president  of  the  defendant  was  to  give  his  bond  secured  by  a 
mortgage  upon  the  premises.  Plaintiff  negotiated  the  loan  with 
the  Bank  for  Savings  and  informed  the  officers  and  attorney  of  the 
defendant  tliat  he  had  secured  an  acceptance  of  the  loan  and 
requested  from  them  a  written  authorization  to  procure  the  loan, 
which  was  given  him  under  the  hand  of  the  president.  Upon 
receipt  of  this  authority  the  plaintiff  went  to  the  Bank  for  Savings 
and  procured  its  written  acceptance  of  the  loan  which  he  delivered 
to  the  attorney  for  the  defendant.  Thereafter  the  Bank  for  Savings 
declined  to  consummate  the  loan  on  the  alleged  ground  that  the  title 
of  the  defendant  to  the  premises  upon  which  it  proposed  to  give 
the  mortgage  was  not  marketable,  and  at  the  request  of  the  president 
and  attorney  of  the  defendant  the  plaintiff  sought  elsewhere  for  the 
loan,  and  finally  secured  another  written  acceptance  of  the  same 
from  the  East  River  Savings  Institution,  which  he  also  placed  in 
the  hands  of  the  representatives  of  the  defendant ;  but  this  bank  also 
declined  to  advance  the  money  because  of  alleged  defects  in  the 
defendant's  title.  The  defendant  resisted  payment  on  the  ground 
that  the  plaintiff  had  not  performed  his  contract  because  it  never 
succeeded  in  placing  the  loan  as  a  result  of  his  efforts,  and,  there- 
fore, the  plaintiff  had  not  earned  his  brokerage  as  he  had  failed  to 
procure  a  loan.  It  is  conceded  that  each  of  the  institutions  which 
accepted  this  application  for  a  loan  at  the  instance  of  the  plaintiff 
were  financially  able  to  make  it,  and  otherwise  entirely  competent. 

If  the  efforts  of  the  plaintiff  resulted  in  procuring  a  person  or 
corporation,  who  stood  ready  and  willing  to  make  the  loan  upon  the 
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terms  proposed,  and  the  consummation  in  procuring  a  delivery  of 
the  money  was  due  to  the  act  or  misfortune  of  the  defendant,  and 
in  nowise  to  a  faihire  of  the  plaintiff  to  fulfill  the  terms  of  his  con- 
tract, the  latter  became  entitled  to  recover  the  amount  of  the  com- 
missions agreed  to  be  paid  for  his  services.  {Putzel  v.  WUsoii^  49 
Hun,  220 ;  S.  C,  16  X.  Y.  St.  Repr.  920 ;  Crasto  v.  White,  52 
Hun,  473.) 

It  is  conceded  in  the  present  case  that  the  loan  was  not  in  fact 
made,  and  it  is  claimed  upon  the  part  of  the  plaintiff  that  such  result 
was  due  entirely  to  the  defendant's  failure  to  give  a  good  title  to 
the  premises,  which  was  to  be  the  security  for  the  loan,  and  l)ut  for 
such  fact  the  money  would  have  been  advanced  pursuant  to  the 
terms  of  plaintiff's  contract  with  the  defendant.  Upon  this  subject 
the  averment  of  the  complaint  is  of  performance  by  the  plaintiff  in 
procuring  and  obtaining  a  loan.  There  was  no  averment  of  the 
complaint  showing  excuse  for  non-performance  or  waiver  or  other 
reason  why  the  money  was  not  paid  over.  Upon  the  trial  plaintiff 
offered  evidence  tending  to  establish  that  the  failure  to  procure  the 
money  was  due  to  the  inability  of  the  defendant  to  show  perfect 
title  to  the  premises  in  it.  Defendant  objected  to  the  testimony 
upon  the  ground  that  it  was  not  admissible  under  the  pleadings. 
The  objection  was  overruled  and  the  defendant  excepted. 

It  is  well-settled  law  that  a  complaint  which  avers  performance 
of  a  contract  does  not  authorize  proof  showing  an  excuse  or  waiver 
of  non-performance.  {Schnaier  v.  Nathan^  31  App.  Div.  225; 
Eltmg  V.  Daytoii,  43  N.  Y.  St.  Repr.  363 ;  affd.  on  appeal,  144  N. 
Y.  644;  Boasert  v.  Poerschke,  51  App.  Div.  381.) 

It  follows,  therefore,  that  the  plaintiff  under  his  complaint  could 
only  recover  by  showing  actual  performance  of  his  contract,  and 
testimony  tending  to  establish  that  failure  to  perform  was  due  to  the 
act  of  the  defendant  was  not  admissible  thereunder.  We  are  also 
of  opinion  that  there  was  no  sufficient  proof  sliowing  that  defend- 
ant's title  to  the  property  was  defective.  The  mere  fact  that  title 
had  been  rejected  by  lawyers,  or  title  guarantee  companies,  did 
not  have  the  effect  of  establishing  that  the  title  was  defective  as 
a  matter  of  fact.  Such  testimony  was  mere  hearsay.  Even  if 
evidence  was  admissible  to  show  excuse  for  failure  to  perform  the 
contract,  nevertheless,  it  was  incumbent  upon  the  plaintiff  to  show 
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by  coiiipetent  proof  the  infirmity  in  the  title ;  and  this  could  only 
be  done  by  showing  the  specific  facts  evidencing  the  defect.  There 
was  no  such  evidence  in  this  case.  The  nearest  approach  to  it  was 
a  declaration  of  the  existence  of  a  lis  pendens;  but  it  was  not  made 
to  appear  when  that  was  filed,  or  tliat  it  constituted  any  cloud  upon 
the  title  at  the  time  when  the  application  for  the  loan  had  been 
favorably  passed  upon. 

The  court  below  construed  the  contract  as  authorizing  a  recovery 
for  the  full  sum  of  $800,  if  the  plaintiff  was  entitled  to  recover  any- 
thing. Such,  however,  is  not  the  language  of  the  contract.  The 
agreement  was  to  pay  $800,  such  sum  to  cover  all  fees,  lawyers' 
charges,  disbursements,  stamps,  etc.  Some  of  these  expenses  could 
not  be  incurred  unless  there  was  a  fulfillment  of  the  contract  and 
payment  over  of  the  loan.  It  is  evident,  therefore,  that  the  $800 
does  not  measure  the  sum  which  the  plaintiff  would  be  entitled  to 
recover,  as  the  expenses,  etc.,  not  incurred  would  necessarily  be 
deducted  from  such  sum. 

For  tliese  reasons  tlie  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event. 

Patteeson,  Ingraham  and  Ladghlin,  J  J.,  concurred. 

Judgment  and  order  reversed,  new  trial  granted,  costs  to 
appellant  to  abide  event* 


James    W.  Woods,   Respondent,  v,  Henrietta  Garcewich, 

Appellant. 

BHmmary  proceedings  in  the  New  York  Municipal  Court  —  defended  on  the  ground 
thai  an  aaeignment  of  Hie  lease  to  the  party  instituting  them  toas  fraudulent  as  to 
creditors  —  the  decision  of  the  Municipal  Court  is  a  bar  to  an  action  in  equity  to 
set  aside  the  assignment. 

Where  a  person  claiming  possession  of  certain  premises,  under  an  assignment  of 
a  lease  executed  by  the  lessee  shortly  before  he  was  adjudged  a  bankrupt,  insti- 
tutes summary  proceedings  in  the  Municipal  Court  of  the  city  of  New  York  to 
recover  possession  of  such  premises  from  a  person  claiming  under  an  assign- 
ment of  the  lease  executed  by  the  receiver  of  the  lessee  appointed  in  bank- 
ruptcy proceedings,  and  the  respondent  attacks  the  assignment  of  the  lease  to 
the  petitioner  on  the  ground  that  it  was  executed  in  fraud  of  creditors,  the  court 
has  Jurisdiction  to  determine  the  issue  of  fraud  as  a  legal  defense. 
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If  it  determines  such  issue  in  favor  of  the  petitioner  and  grants  a  final  order 
awarding  the  latter  possession  of  the  premises,  such  final  order  cannot  be 
attacked  collaterally  and  is  a  bar  to  an  action  in  equity  brought  by  the  respond- 
ent to  have  the  assignment  of  the  lease  to  the  petitioner  declared  void. 

Ikoraham  and  Patterson,  JJ.,  dissented. 

Appeal  by  the  defendant,  Henrietta  Garcewich,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
20th  day  of  September,  1901,  restraining  the  defendant  from  inter- 
fering with  the  plaintiff  in  his  possession  of  the  premises  No.  45 
Whitehall  street,  borough  of  Manhattan,  city  of  New  York,  during 
the  pendency  of  the  action. 

WiUiam  J.  BarVy  for  the  appellant. 

Stanley  TT.  Dexter^  for  the  respondent. 

Laughlin,  J. : 

This  is  a  suit  in  equity  to  have  an  assignment  of  a  lease  by 
defendant's  husband  to  her  declared  null  and  void,  on  tlie  ground 
of  fraud  and  illegality,  and  to  perpetually  enjoin  the  execution  of  a 
warrant  issued  upon  a  final  order  in  a  summary  proceeding  insti- 
tuted in  the  Municipal  Court  of  New  York  by  the  appellant,  as 
petitioner,  for  the  removal  of  the  respondent  from  premises  No. 
45  Whitehall  street  in  the  borough  of  Manhattan.  The  lease  in 
question  was  executed  by  Isaac  Seckle,  the  owner  of  the  premises, 
to  Robert  Garcewich,  for  the  term  of  five  years  from  the  1st  day 
of  January,  1897.  It  was  thereafter  assigned  to  Morris  Garcewich, 
appellant's  husband,  who  entered  into  possession  thereunder  and 
conducted  thereon  a  men's  furnishing  business ;  and  it  is  the  con- 
tention of  the  plaintiff  that  he  continued  to  occupy  the  premises 
until  about  the  27th  day  of  July,  1901,  but  that  is  controverted. 
On  the  11th  day  of  July,  1901,  thi'ee  creditors  of  Morris  Garcewich 
petitioned  the  United  States  District  Court  for  the  southern  dis- 
trict of  New  York,  praying  that  he  be  adjudicated  a  bankrupt,  and 
his  consent  thereto  was  filed  therewith.  The  court  on  that  day 
duly  appointed  a  receiver  of  the  property,  assets  and  effects  of  said 
Garcewich,  and  on  the  twentieth  day  of  the  same  month  Garce- 
wich was  duly  adjudged  a  bankrupt.    The  respondent  also  claims  that 
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the  receiver  took  possession  of  the  store  and  lease,  and  that  thereafter, 
and  on  the  twenty-seventh  day  of  July,  pursuant  to  an  order  of  the 
court,  he  sold  to  respondent  the  business,  stock  and  fixtures  and  all 
his  right,  title  and  interest  in  the  lease  and  good  will  of  the  store, 
for  the  Slim  of  $3,200,  whereupon  plaintiflE  paid  said  sum  to  the 
receiver  and  received  from  him  a  bill  of  sale  of  the  assets,  including 
^id  lease,  and  an  assignment  thereof,  and  that  thereupon  the 
receiver  delivered  to  the  respondent  the  keys  and  possession  of  the 
store.  Subsequently,  and  on  the  ninth  day  of  August,  appellant 
demanded  possession  of  the  store  from  the  respondent,  claiming  to  be 
entitled  thereto  by  virtue  of  a  written  assignment  of  the  lease  made  by 
her  husband  to  her  on  the  9th  day  of  July,  1901*  It  is  alleged  in  the 
complaint,  and  the  allegation  is  supported  by  affidavits,  that  this 
assignment  of  the  lease  from  the  bankrupt  to  his  wife  was  made 
with  full  knowledge  un  the  part  of  both  of  his  insolvency  and  with 
intent  to  hinder,  delay  and  def mud  his  creditors.  On  the  twelfth 
of  August  last  the  summary  proceeding  was  instituted,  and  by  the 
petition  it  appeared  that  appellant  based  her  right  to  possession  upon 
said  assignment  of  the  lease  to  her.  The  respondent  appeared  and 
interposed  an  answer,  setting  up  the  invalidity  of  the  assignment  of 
the  lease  upon  the  same  grounds  upon  which  it  is  attacked  in  the 
complaint  herein.  The  issues  thus  raised  by  the  petition  and  answer 
were  tried  in  the  Municipal  Court  on  the  19th  day  of  August,  1901. 
Conflicting  afiidavits  are  presented  with  reference  to  what  took  place 
upon  the  trial,  it  being  claimed  on  the  part  of  the  appellant  tliat  the 
respondent  was  permitted  to  offer  any  evidence  to  establish  her 
legal  or  equitable  defense,  but  that  her  counsel  confined  his  claim  to 
the  invalidity  of  the  assignment  on  account  of  the  bankruptcy  of 
the  appellant's  husband,  and  it  being  claimed  on  the  part  of  the 
respondent  that  the  judge  unreasonably  declined  to  grant  him  an 
adjournment  and  refused  to  hear  evidence  that  the  assignment  to 
the  petitioner  was  fraudulently  made.  The  issues  were  decided, 
however,  and  a  final  order  was  made  therein  by  the  court  on  the 
26th  day  of  August,  1901,  directing  that  a  warrant  immediately 
issue  in  favor  of  the  petitioner,  and  thereupon  this  action  was  com- 
menced and  a  temporary  injunction  order  granted,  which,  on  the 
return  of  the  order  to  show  cause,  was  continued  j?^n//^/i^^  lite. 
The  question  presented  by  this  appeal  is,  whether  on  these  facts 
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the  execution  of  the  final  order  made  by  the  Municipal  Court  in  the 
summary  proceeding  may  be  enjoined,  and  it  resolves  itself  into  the 
question  as  to  whether  the  judgment  of  the  Municipal  Court  is  a 
bar  to  this  action.  Manifestly,  the  Municipal  Court,  being  an 
inferior  court  not  of  record,  could  not  grant  affirmative  equitable 
relief  or  cancel  the  assignment  of  the  lease  for  any  reason.  It  does 
not  follow,  however,  that  that  court  did  not  have  jurisdiction  to  take 
evidence  and  decide,  for  the  purpose  of  sustaining  the  respondent's 
defense,  that  the  assignment  of  the  lease  to  the  appellant  by  her 
husband  was  fraudulent  and  void,  and  that,  therefore,  the  petitioner 
had  no  title  upon  which  she  could  maintain  the  proceeding.  For- 
merly the  answer  in  a  summary  proceeding  was  confined  to  a  denial  of 
the  allegations  of  the  petition  ;  but  in  1893  (Chap.  705)  the  Legisla- 
ture amended  section  2244  of  the  Code  of  Civil  Procedure  by  provid- 
ing that  the  answer  might  set  forth  '^  a  statement  of  any  new  matter 
constituting  a  legal  or  equitable  defense  or  counterclaim,"  and  that 
"  such  defense  or  counterclaim  may  be  set  up  and  established  in  like 
manner  as  though  the  claim  for  rent  in  such  proceeding  was  the 
subject  of  an  action."  It  may  be  that  it  was  not  competent  for 
the  Legislature  to  vest  these  inferior  courts  with  power  to  pass 
upon  equitable  defenses  of  every  nature.  Fraud,  however,  is  a 
legal  defense,  as  well  as  an  equitable  defense,  and  we  think  the 
.Municipal  Court  had  jurisdiction  to  pass  upon  the  validity  of  the 
assignment  of  the  lease  and  to  dismiss  the  petition  if  the  evi- 
dence showed  that  the  assignment  had  been  made  fraudulently 
or  illegally ;  and  although  there  is  no  binding  precedent  on  the 
construction  of  this  amendment,  the  trend  of  the  decisions  that  have 
been  made  are  in  accordance  with  these  views.  {Rodgera  v.  Earlsy 
5  Misc.  Kep.  164;  Wulff  v.  CiUnto,  28  id.  551 ;  Matter  of  Hat- 
tersley  v.  Cronyn^  22  id.  259.)  The  respondent  interposed  it  as  a 
defense  and  hazarded  the  result  before  coming  to  this  court  for 
relief.  Under  the  former  practice  and  now,  inasmuch  as  the  Munici- 
pal Court  could  not  give  full  relief,  the  respondent  might  at  the  out- 
set, or  perhaps  at  any  time  before  the  final  order  was  made,  have 
brought  a  suit  in  equity  for  a  cancellation  of  the  lease  upon  the 
ground  that  the  assignment  to  the  appellant  was  illegal  and  fraudu- 
lent, and  might  in  such  suit  have  obtained  an  injunction  order 
restraining  the  prosecution  of  the  summary  proceeding.     The  court 
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of  equity  could  then  have  granted  complete  relief,  and,  if  the  plain^ 
tiff  succeeded,  the  summary  proceeding  would  be  perpetually 
enjoined.  (^Younger  y.  Duffie^  26  Hun,  442;  Beckej*  w.  Churchy 
115  N.  Y.  562;  Potter  v.  Potter,  59  App.  Div.  140;  San  Remo 
Hotel  Co.  V.  Brenixan^  64  Hun,  607 ;  NtMe  v.  MeGurh,  16  Misc. 
Rep.  461 ;  liodgera  v.  Earle,  5  id.  104 ;  Boyd  v.  Boyd,  26  id.  679.) 
But  when  this  suit  was  commenced,  the  linal  order  had  been  made 
and  it  is  pleaded  as  a  bar  and  defense  herein.  Here  the  respondent 
not  only  could  have  availed  himself  of  tliis  defense  in  the  Municipal 
Court  and  have  protected  his  right  by  appeal,  but  he  could  have 
come  into  equity  before  judgment  went  against  him.  In  such  cases 
couj-ts  of  equity  do  not  grant  relief.  (Pom.  Eq.  Juris.  §§  1361- 
1365,  1370 ;  Barker  v.  ElkinSj  1  Johns.  Ch.  465 ;  Smith  v.  Lowry^ 
Id.  321 ;  Lansing  v.  Eddy,  Id.  49.)  We  think  that  the  final 
order  established  the  petitioner's  right  to  possession  as  against  the 
respondent  which  depended  upon  the  validity  of  the  assignment  to 
her  and  it  is  res  adjudicata  and  may  not  be  reviewed  collaterally. 
{Reich  V.  Cochran,  151  N.  Y.  122;  Jarvis  v.  Drlggs,  69  id.  143; 
Brawny.  Mayor,  66  id.  385;  Quinn  v.  Qulnn,  46  App.  Div. 
241 ;  Wetterer  v.  Soubirous,  22  Misc.  Rep.  739 ;  Sa^e  v.  Crosby, 
33  id.  117 ;  Ilausauer  v.  Dahlman,  72  Uun,  607.) 

It  follows  from  these  views  that  the  injunction  order  Wiis 
improperly  granted,  and  it  should  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  motion  denied,  with  ten  dollars  costs. 

Van  Brunt,  P.  J.,  and  Hatch,  J.,  concurred ;  Inoraham  and 
Patterson,  J  J.,  dissented. 

Inoraham,  J.  (dissenting): 

1  do  not  think  that  the  Municipal  Court  had  any  jurisdiction  to 
pass  upon  the  question  as  to  whether  the  assignment  of  the  lease  to 
the  defendant  by  her  husband  should  be  set  aside.  Until  that  assign- 
ment was  actually  set  aside,  there  was  no  defense  to  the  summary 
proceeding  before  the  Municipal  Court ;  and  as  that  court  had  no 
jurisdiction  to  pass  upon  that  question,  its  determination  was  not  an 
adjudication  binding  upon  the  plaintiff.  The  Municipal  Court  has 
no  equitable  powei*s,  and  any  attempt  of  the  Legislature  to  confer 
upon  it  equitable  jurisdiction  would  be  prohibited  by  the  Constitu- 
tioD  (Art.   6,  §  18).     I  think  this  was  clearly  a  case  in  which  the 
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Supreme  Court  would  have  jurisdictioa  to  set  aside  the  assignment 
of  the  lease,  and,  pending  its  determination,  to  restrain  the  defend* 
ant  from  proceeding  to  enforce  the  warrant  obtained  in  the  proceed- 
ing to  dispossess  the  plaintiff. 
I  think,  therefore,  the  order  should  be  affirmed. 

Pattbkson,  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbniisements,  and 
motion  dismissed,  with  ten  dollars  costs. 


David  MrrcHELL  Thomson,  Jr.,  an  Infant,  by  David  Mftchell 
Thomson,  his  Guardian  ad  Litem,  Appellant,  v.  Egbebt  B.  Sea- 
man and  Egbert  B.  Seaman,  Jr.,  Respondents. 

Ifegliffence —  charge  that  ''if  the  story  of  the  drfendafU^  mtneeses  be  true *'  the  ver- 
dict must  be  far  the  dtfendants. 

In  an  action  to  recover  damages  for  personal  injuries  sustained  by  the  plaintiff 
through  the  alleged  negligence  of  the  defendants,  a  charge  that  **  if  the  story 
of  the  defendants'  witnesses  be  true,  that  the  accident  happened  as  they  say  it 
did,  and  not  as  the  plaintiff's  witnesses  say  it  did,  your  verdict  must  be  for  the 
defendants,"  constitutes  error,  unless  it  appears  that  the  testimony  of  the 
defendants' witnesses,  if  believed  by  the  jury,  and  the  other  evidence  in  the 
case  not  in  conflict  therewith,  established  as  matter  of  law  that  the  plaintiff 
was  guilty  of  contributory  negligence  or  that  the  defendants  were  free  from 
negligence. 

What  case  is  not  a  proper  one  for  the  application  of  the  rule  charged,  considered. 

Appeal  by  the  plaintiff,  David  Mitchell  Thomson,  Jr.,  an  infant, 
by  David  Mitchell  Thomson,  his  guardian  ad  litem,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendants,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  8th  day 
of  February,  1901,  upon  the  verdict  of  a  jury,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  28th  day  of  February, 
1901,  denying  the  plaintiff's  motion  for  a  new  trial  made  upon  the 
minutes. 

Herbert  C  Smyths  for  the  appellant. 

Frederick  IluUey  for  the  respondents. 
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Laughlin,  J. : 

This  is  an  action  for  personal  injuries  alleged  to  have  been  sus- 
tained by  David  Mitchell  Thomson,  an  infant  who  was  thirteen 
years  of  age,  through  the  negligence  of  a  coupe  driver  in  the 
employ  of  the  defendants.  The  accident  occurred  sliortly  before 
one  o'clock  on  the  11th  day  of  May,  1900.  Tlie  boy  resided  on 
Sixty-ninth  street,  and  was  attending  the  school  at  Seventy-seventh 
street  and  Amsterdam  avenue.  On  returning  from  his  home  to  the 
school  during  the  noon  recess  he  crossed  Seventy-second  street  on 
the  easterly  side  of  Amsterdam  avenue.  The  defendants'  team  and 
coup6  were  approaching  Amsterdam  avenue  from  the  east,  being 
driven  along  the  northerly  side  of  Seventy-second  street,  but  near 
the  middle  of  the  street.  They  met  on  the  crossing  and  the  boy 
was  struck,  thrown  to  the  ground  and  injured  either  by  the  nigh 
horse  or  the  left-hand  or  southerly  splinter  bar.  The  boy  testified 
that  when  he  left  the  southerly  curb  of  Seventy-second  street  he 
saw  the  coupe  coming  about  half  way  down  the  block  to  the  east, 
and  after  he  had  proceeded  twelve  or  fifteen  feet  into  the  carriage- 
way the  left  front  leg  of  the  nigh  horse  hit  him  on  the  right  side 
and  knocked  him  over,  and  the  left-hand  or  southerly  wheel  passed 
over  his  leg. 

Other  evidence  was  given  in  behalf  of  the  plaintiff  corroborating 
the  boy  and  tending  to  show  that  the  coup6  was  going  at  a  fast  trot, 
very  rapidly ;  that  the  entire  northerly  side  of  the  street  was  free 
and  unobstructed,  so  that  the  driver  could  have  readily  turned  out 
to  avoid  the  accident ;  and  that  at  about  this  time  a  i)ony  cart,  with 
a  Shetland  pony  attached,  which  was  coming  easterly  on  Seventy- 
second  street  from  Riverside  drive,  was  crossing  Amsterdam  avenue 
toward  or  to  the  south  of  the  boy. 

In  the  charge  the  court,  after  briefly  drawing  the  attention  of 
the  jury  to  the  evidence  on  the  part  of  the  plaintiff,  said  :  '*  And 
you  will  compare  that  evidence  with  the  evidence  of  the  defendants' 
witnesses,  whose  story,  as  I  recall  it,  is  mainly  contradictory  of  the 
story  of  the  plaintiffs.  And  if  the  story  of  the  defendants'  witnesses 
be  true,  that  the  accident  happened  as  they  say  it  did,  and  not  as 
the  plaintiff's  witnesses  say  it  did,  your  verdict  must  be  for  the 
defendants." 

To  this  charge  the  plaintiff  took  two  exceptions :  One,  to  so  much 
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thereof  as  stated  that  the  Btory  of  defendants'  witnesses  was  mainly 
contradictory  of  plaintiflTs,  and  tlie  other  to  so  innch  thereof  as 
directed  the  jury  to  render  a  verdict  for  the  defendants  if  they 
believed  the  story  of  the  defendants'  witnesses  to  be  true. 

This  charge  can  only  be  sustained  if  the  testimony  of  the  wit- 
nesses called  by  the  defendants,  if  believed  by  the  jury,  and  the  other 
evidence  in  the  case  not  in  conflict  therewith,  established  as  matter 
of  law  either  that  the  boy  was  gnilty  of  negligence  which  con- 
tributed to  the  injury  or  that  the  defendants'  driver  was  free  from 
negligence  contributing  thereto.  {Kleiner  v.  Third  Ave,  R,  R. 
Co,,  162  N.  Y.  193,  198.) 

It,  therefore,  becomes  necessary  to  consider  the  testimony  of  the 
witnesses  called  by  the  defendants.  The  driver  of  the  coupe  testiiied, 
in  substance,  that  he  was  driving  about  the  middle,  within  a  foot  or 
two  or  a  little  north  of  the  middle,  of  Seventy-second  street ;  that 
within  one  hundred  and  fifty-five  feet  of  the  corner  of  Amsterdam 
avenue  he  saw  the  pony  wagon  coming  from  the  west,  and  saw  the 
boy  step  from  the  curb  on  the  south  side  of  the  street;  that  the  boy 
walked  about  five  or  six  paces  into  the  street,  with  his  attention 
attracted  to  the  pony  cart  which  was  crossing  Amsterdam  avenue 
and  the  street  railway  tmcks  therein  ;  that  ''as  he  stepped  from  the 
curb  he  stepped  sideways  oflE  of  the  crossing  and  backed  towards  me 
as  I  was  driving  througli,  and  in  backing  up  he  came  within  two 
feet  of  the  carriage  and  I  said,  '  Look  out  there ; '  and  with  that  he 
made  a  jump  sideways  and  the  splinter  bar  caught  him  in  the  hip 
and  knocked  him  down ; "  that  he  had  the  horses  half  pulled  up 
when  the  boy  was  coming  towards  the  carriage  and  swerved  them 
to  the  right  to  avoid  a  collision  and  pulled  them  up  so  suddenly 
that  they  came  to  a  stop  the  moment  the  boy  was  struck ;  that  the 
horses  were  going  quite  slow,  just  a  little  ftister  than  a  walk  at  the 
time  of  the  accident;  that  the  splinter  bar  projected  about  six 
inches  beyond  the  wheel.  On  cross-examination  he  said  that  he 
saw  the  boy  walk  out  about  five  paces  or  fifteen  or  sixteen  feet 
from  the  curb  and  stop  with  his  face  toward  the  witness ;  that  the 
boy  passed  in  front  of  and  was  facing  the  pony  cart  which  was  then 
crossing  Amsterdam  avenue ;  that  the  coupe  was  about  one  hun- 
dred and  fifty-five  feet  or  four  or  five  houses  away  from  the  boy 
when  he  stepped  from  the  curb  and  about  twenty-five  or  thirty 
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feet  from  him  wheu  he  turned  around  to  lock  at  the  i)ony  cart ; 
that  he  knew  the  boy  wanted  to  cross  tlie  street,  hut  supposed  the 
boy's  intention  was  to  stop  until  the  coupe  passed  but  did  not 
see  him  stand  to  let  it  pass  by  ;  that  "  I  did  not  see  him  stop  at  all. 
I  did  not  see  him  stop  when  he  turned  around  ;  he  walked  back- 
wards from  the  time  1  was  twenty-five  or  thirty  feet  away.  I  might 
have  been  more  than  that.  Perhaps  about  that  distance  —  maybe 
not  so  much.  As  he  was  backing  across  the  street  at  this  distance 
he  coald  not  see  my  wagon ;  I  had  a  plain  view  of  him.  *  *  * 
At  that  time  there  was  nothing  between  me  and  him."  That  the 
first  he  said  to  the  boy  was  *'  Look  out  there,"  and  at  that  time  the 
boy  was  about  a  foot  and  a  half  from  the  wagon  and  "  made  a  sud- 
den jump  towards  the  carriage  sideways.  When  I  halloed  he 
jumped  sideways,  like  this,  to  the  horses,  and  that  is  the  time  I 
changed  the  direction  of  the  horses  so  that  the  splinter  bar  wouldn't 
touch  liim.  I  had  not  changed  the  direction  of  my  horses  up 
to  the  time  the  boy  jumped.  I  had  perhaps  twenty  feet  space  on 
iny  right-hand  side  between  me  and  the  curb ; "  that  "  I  was  not 
really  going  as  fast  as  a  trot,  so  that  I  was  really  walking —  about 
that  —  just  really  walking;  just  the  hoi*ses  walking;  it  may  be  a 
Uttle  trot  occasionally,  just  a  step,  once  in  a  while.  It  was  between 
walking  and  a  trot ; "  that  the  horses  were  very  well  trained  ani* 
mals,  and  that  he  could  bring  them  to  a  stop  within  three  feet ;  that 
he  was  going  in  an  absolutely  straight  line  up  Seventy-second  street 
and  could  have  turned  his  horses  off  the  line  one  way  or  the  other 
in  a  second.  Mre.  Baldwin,  who  occupied  the  right-hand  side  of  the 
seat  in  the  coup6,  did  not  see  the  accident,  but  she  testified  that  the 
horses  were  only  going  moderately  at  the  time,  "not  rapidly  and 
not  walking.  I  say  not  walking.  There  were  two  horses,  and  they 
were  trotting.  *  *  *  Were  going  not  fast  *  *  *  I  would 
say  it  was  about  twice  as  fast  as  a  person  ordinarily  walks ; "  that 
her  attention  was  drawn  to  the  accident  by  an  exclamation  of  her 
companion,  at  which  time  the  speed  of  the  vehicle  had  been 
greatly  decreased,  and  it  came  to  a  stop  almost  at  that  time. 
Mrs.  Cnmmings,  who  was  riding  in  the  coup6  and  seated  on 
the  left-hand  side,  testified  that  the  whippletree  or  splinter  bar 
struck  the  boy.  "I  should  say  we  were  going  at  that  time 
moderately  slow.    The  driver  stopped  instantly;"  that  she  ^^ saw 
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the  boy  standing  on  tlie  street.  He  was  standing  in  the  street 
at  the  time  that  he  was  injured.  At  tlie  time  he  was  struck.  I 
don't  know  how  long  he  had  been  standing  there.  I  had  seen 
him  just  at  that  moment ; "  that  she  only  saw  him  just  when  he  was^ 
struck  and  at  that  time  he  was  facing  her.  In  answer  to  the  ques- 
tion, "  Afi  a  matter  of  fact  could  you  tell  whether  he  had  been  struck 
by  some  front  portion  of  the  horse  and  turned  around  at  that  time?  '^ 
she  said,  "  Yes ;  because  the  boy  was  standing  right  in  the  street ;  '^ 
that  she  did  not  see  the  boy  backing  or  jump,  and  she  further  testi- 
fied that  she  hardly  had  an  opportunity  to  make  up  her  mind  what 
the  boy  was  doing  at  the  moment,  but  she  thought  he  was  standing 
there ;  that  "  I  don't  know  that  he  was  standing  there  any  appre- 
ciable length  of  time,  I  don't  know  that  it  was  any  more  than  a. 
moment.  The  wagon  was  in  motion  in  a  straight  line  all  this  time 
*  *  *  I  don't  know  how  near  to  the  horses  the  boy  was  standing 
when  I  saw  him.  I  did  not  measure  how  much  space  there  was  so- 
I  cannot  tell.  My  recollection  is  that  he  was  quite  a  distance  from 
the  horses.  I  don't  know  how  much.  I  don't  know  how  much 
to  the  left-hand  side.  I  don't  know  if  there  was  an  appreciable 
distance.  I  think  the  boy  was  not  touching  the  horses  at  the  time 
I  saw  him."  The  caretaker  of  a  house  opposite  where  the  accident 
occurred  testified  that  he  saw  the  gear  behind  the  horses  strike  the 
boy ;  that  the  boy  was  passing  over  the  crosswalk  and  that  the  pony 
cart  had  reached  Amsterdam  avenue  and  the  boy  kept  looking  kind 
of  sideways  watching  the  pony  cart ;  that  he  heard  the  driver  holloa^ 
"  hey,  Johnnie,"  and  when  that  happened  the  boy  fell  and  the  driver 
stopped  ;  that  after  taking  the  first  step  from  the  sidewalk  the  boy 
"  kept  kind  of  shying.  Looking  at  the  pony  cart.  The  cart  was 
coming  from  Riverside  Drive.  It  was  in  Amsterdam  Avenue  maybe 
a  little  further  down.  It  was  not  crossing  the  tracks.  Not  quite  ta 
the  tracks.  He  was  kind  of  shying  to  the  uptown  side.  His  face 
was  towards  downtown  ;  his  face  was  towards  the  pony  cart.  And 
the  pony  cart  was  west  of  the  tracks  of  Amsterdam  Avenue.  He 
was  looking  towards  the  pony  cart.  He  was  looking  towards  the 
west."  This  witness  also  testified  in  substance  tiiat  he  did  not  watch 
the  boy  after  he  left  the  sidewalk  until  his  attention  was  drawn  te 
him  by  the  halloaing  of  the  driver.  On  cross-examination  he  was 
asked,  "  Do  you  want  to  correct  your  testimony  that  you  did  not  see 
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the  boy  after  he  left  the  curb  until  he  was  struck  ? "  to  which  he 
made  answer,  "I  seen  the  boy  shying  all  until  he  was  struck/' 
Another  witness,  who  was  passing  northerly  over  the  same  crosswalk 
about  ten  or  fifteen  feet  to  the  south  of  where  the  boy  was  hurt,  but 
did  not  see  the  accident,  testified  that  he  heard  someone  who  he  sup- 
posed was  the  driver  say,  "  Hey,  there,"  and  looked  in  front  of  him 
and  saw  the  boy  on  his  back.  Other  witnesses  were  called  by  the 
defendant,  but  their  evidence  relates  principally  to  measurements  of 
the  vehicle  and  horses  and  to  the  injuries,  and  they  gave  no  material 
evidence  with  reference  to  the  manner  in  which  the  accident 
occurred.  We  have  not  stated  all  of  the  testimony,  but  sufficient 
for  the  determination  of  the  question  presented. 

It  will  be  seen  that  this  evidence  did  not  contradict  the  testimony 
of  the  boy  that  he  looked  and  saw  the  coup6  at  some  considerable 
distance  away  before  proceeding  to  cross  the  street,  nor  did  it 
contradict  the  evidence  that  the  street  to  the  north  of  the  coupe  was 
free  and  unobstructed.  The  evidence  did  not  show  the  speed  at 
which  the  pony  cart  was  approaching,  or  its  line  of  travel,  and  the 
testimony  as  to  its  position  at  the  time  of  the  accident  was  quite 
conflicting.  It  will  also  be  noted  that  the  witnesses  called  by  the 
defendant  did  not  agree  with  reference  to  the  manner  in  which  the 
accident  occurred.  Both  the  boy  and  the  driver  of  the  vehicle  had 
equal  rights  in  the  street,  and  it  was  the  duty  of  each  to  use 
reasonable  care  in  the  exercise  of  such  right.  We  think  the 
evidence  of  the  defendants'  witnesses,  and  the  evidence  introduced 
in  behalf  of  the  plaintiff  which  was  not  contradicted  and  the  infer- 
enee  that  might  reasonably  be  drawn  therefrom,  presented  questions 
for  the  jury  as  to  whether  this  boy  was  guilty  of  negligence  which 
was  the  proximate  cause  of  the  injuries,  and  also  as  to  whether  the 
accident  was  not  caused  by  the  negligence  of  the  driver.  {Morris- 
sey  V.  Westchester  Elec.  My.  Co.^  18  App.  Divi  67 ;  Salt  Springs 
Nat.  Bank  v.  Sloan,  135  N.  Y.  371 ;  Dolan  v.  D.  <&  H.  Canal 
Co.,  71  id.  285 ;  Hart  v.  Hudson  River  Bridge  Co,,  80  id.  622 ; 
Hodges  v.  Westcott  Express  Co,,  39  App.  Div.  545;  Chreen  v. 
Metropolitan  St.  By.  Co,,  42  id.  160 ;  Atkinson  v.  Oelsner,  10  N. 
Y.  Supp.  822;  Laidlaw  v.  Sage,  158  N.  Y.  73.)  If  we  are 
right  in  these  conclusions,  this  was  not  a  proper  case  for  the  applica- 
tion of  the  rule  to  which  exception   was  taken,  and  without  con* 
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fiidering  the  other  exceptioDB  which  relate  to  matters  that  will  not 
necessarily  arise  upon  a  new  trial,  the  judgment  and  order  appealed 
from  should  be  reversed  and  a  new  trial  granted,  with  costs  to 
appellant  to  abide  the  event. 

Patterson,  Inobahah  and  Hjltoh,  JJ.,  concurred. 

Judgment  and  order  reversed,  new  trial  granted,  costs  to  appellant 
to  abide  event. 


Ttndale  Palmer,  Respondent,  v.  The  United  Press.  Appellant. 

Libel — an  inspectum  ordered  of  books  and  records  of  the  defendant  showing  the 
transmission  of  the  libel — order  how  limited  whe^e  there  is  a  denial  of  their 
possession. 

In  an  action  of  libel  brought  against  a  corporation  engaged  in  the  business  of 
preparing  and  distributing  news  matter  to  newspapers  nnd  news  agencies,  in 
which  it  appears  that  the  books  and  records  of  the  corporation  with  reference 
to  the  receipt,  transmission  and  dissemination  of  the  alleged  libels  will  be 
material  evidence  for  the  plaintiff  on  the  trial,  an  inspection  of  such  books  and 
records  will  not  be  denied  because  it  appears  that  it  will  enable  the  plaintiff  to 
learn  of  publications  of  the  alleged  libel  by  third  parties  of  whose  identity  he 
is  now  ignorant. 

The  objection  presented  by  an  affidavit,  submitted  by  the  defendant's  assignee 
for  the  benefit  of  creditors,  in  which  the  affiant  denies  that  there  are  any  books 
or  records  of  the  character  mentioned  by  the  plaintiff,  is  cured  by  limiting  the 
operation  of  the  order  to  such  books  and  records  of  the  character  mentioned 
by  the  plaintiff  as  are  in  the  possession  or  under  the  control  of  the  defendant 
or  the  assignee. 

Appeal  by  the  defendant,  The  United  Press,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
9th  drty  of  August,  1901,  granting  the  plaintiff's  motion  for  an 
inspection  and  discovery  of  certain  books  and  papers  of  the 
defendant. 

William  (7.  Davis,  for  the  appellant. 

Jcmies  Hussell  SoUy,  for  the  respondent. 
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Lauohlin,  J. : 

The  action  is  brought  to  recover  damages  for  the  publication  of 
two  libels.  It  is  alleged  in  the  complaint  that  the  defendant  is  a 
corporation  having  its  principal  place  of  business  in  New  York,  and 
having  branch  offices  for  the  distribution  and  dissemination  of  news 
matters  at  various  places  in  different  parts  of  the  United  States ; 
that  it  was  engaged  in  the  business  of  preparing  news  matter  for 
publication  and  in  publishing  the  same  and  in  issuing,  circulating, 
dispatching  and  publishing  news  matters  to  a  great  number  of  news- 
papers in  various  parts  of  the  United  States ;  that  on  the  1st  day 
of  October,  1892,  the  alleged  libelous  articles  set  forth  in  the  two 
coQDts  of  the  complaint,  and  dated  Philadelphia,  October  first,  were 
prepared,  or  caused  to  be  prepared,  issued,  circulated  and  published 
by  defendant  in  and  from  the  city  of  New  York,  among  its 
employees,  and  among  and  to  various  newspapers  published  in  said 
city  and  elsewhere  in  the  State  of  New  York  and  in  the  United 
States,  some  of  which  are  specified  in  the  complaint,  and  among  and 
to  a  great  number  of  news  agencies  and  various  persons  employed 
by,  or  connected  with,  newspapers  and  news  agencies  in  various 
parts  of  the  United  States.  The  answer  admits  the  incorporation 
of  defendant  and  the  general  character  and  course  of  its  business,  as 
allied  in  the  complaint,  but  puts  in  issue  the  other  material  allega- 
tions, and  sets  up  in  mitigation  that  prior  to  the  alleged  libelous 
publication  by  defendant  it  received  a  telegraphic  dispatch  from  a 
reputable  source  in  the  city  of  Philadelphia  which  related  to  some 
of  the  subject-matter  of  the  alleged  libels,  the  substance  of  which 
had  been  previously  published  in  a  reputable  newspaper  in  Phila- 
delphia ;  that  defendant,  its  agents  and  employees  had  reasonable 
and  probable  cause  to  believe  that  the  telegraphic  dispatch  and  the 
publications  in  the  Philadelphia  paper  were  true ;  that  it  did  not 
publish  or  transmit  for  publication  words  and  matter  in  the  precise 
language  in  which  it  is  set  forth  in  the  complaint ;  that  defendant 
is  a  common  carrier  of  telegraphic  dispatches  for  hire,  and  acted  in 
that  capacity  in  relation  to  the  matters  and  things  set  forth  in  the 
complaint  as  constituting  the  libels,  and  that  the  portion  of  the  tele- 
graphic dispatch  from  Philadelphia  and  of  the  Philadelphia  news- 
paper publication,  which  the  defendant  used«  were  transmitted  by 
it  for  publication  innocently. 

App.  Dtv.— Voi.  LXVII.        6 
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The  order  from  which  the  appeal  is  taken  requires  the  defendant 
to  make  discovery  of  its  books  and  papers,  showing  its  transactions 
in  the  matter  of  transmission  of  news  dispatches  between  September 
30,  1892,  and  October  5,  1892,  and  permit  copies  thereof  to  be 
taken  by  plaintiff  or  his  attorney,  at  the  office  of  defendant's  assignee 
at  certain  honrs  daring  a  period  of  time  specified. 

The  order  was  made  upon  the  pleadings,  an  affidavit  of  a  demand 
and  refusal  of  an  inspection,  and  upon  a  petition  of  the  plaintiff  show- 
ing upon  information  and  belief  that  at  defendant's  principal  office 
in  the  city  of  New  York  and  at  its  branch  offices  in  various  parts  of 
the  United  States,  most  of  which  are  outside  this  State,  the  defend, 
ant  has  or  had  books,  records  and  files  of  papers  showing  the  trans- 
mission and  dissemination  of  the  libelous  articles  set  forth  in  the 
complaint,  and  showing  the  telegraph  lines  and  offices  through  which 
and  the  names  of  the  newspapers  to  which  the  libelous  articles 
were  supplied.  The  source  of  petitioner's  information  and  the 
grounds  of  his  belief  are  stated  to  be  a  letter  addressed  to  him  on 
the  1st  day  of  April,  1893,  by  the  general  eastern  manager  of 
defendant,  which  letter  is  set  forth  in  the  answering  affidavit  of  the 
assignee  of  the  defendant,  as  follows : 

"The  Unfted  Press. 
**  Representing  leading  journals  throughout  the  world  and  operating 
in  connection  with  the  Associated  Press  a  complete  system  of 
leased  wires  to  the  principal  American  cities. 

"  General  Offices,  The  World  Building, 

"New  York,  April  Uty  1893. 
"Tyndalb  Palmer,  Esq., 

"  Coitsville,  Ohio. 

"  Dbab  Sir.  —  Replying  to  yours  of  the  17th  ultimo,  I  have  to 

say  that  my  letter  of  the  16th  was  based  upon  information  furnished 

to  me  by  our  Philadelphia  manager.     Since  the  receipt  of  your  last 

communication,  I  have  examined  our  files  personally,  and  I  find 

that  we  had  sent  out  an  item  about  the  matter  to  which  you  refer, 

which  was  taken  from  the  Philadelphia  Times  of  October  1st,  1892. 

"  Very  respectfully, 

"FRED  N.  BASSETT, 

"  General  Eastern  Manager^ 
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The  petition  further  shows  that  the  "item"  referred  to  in  said 
letter  is  the  libel  involved  in  this  action,  and  that  a  farther  source 
of  petitioner's  information  is  a  deposition  of  John  P.  Hyatt,  who 
was  the  agent  and  reporter  of  defendant  at  the  city  of  PhUadelphia. 
in  which  deposition  Hyatt  testified  that  on  the  1st  day  of  October, 
1892,  he  prepared  and  sent  from  Philadelphia  at  the  request  and 
direction  of  the  defendant,  to  defendant's  New  York  ofiice  for  pub- 
lication and  distribution,  a  telegraphic  dispatch  "  of  the  nature  and 
to  the  effect  of  the  articles  complained  of  by  the  petitioner  herein  ;" 
and  that  said  Hyatt  subsequently  saw  said  dispatch  published  in  a 
number  of  newspapers. 

The  petition  further  shows  that  the  information  contained  in  the 
records  concerning  which  an  inspection  is  sought  is  material  to  the 
prosecution  of  this  action,  and  that  it  will  be  necessary  to  plaintiff's 
case  to  offer  said  records  in  evidence  upon  the  trial  hereof ;  that  the 
records  and  information  contained  therein  are  solely  in  the  possea^ 
don  and  under  the  control  of  the  defendant,  and  that  petitioner  is; 
advised  by  counsel  that  it  is  necessary  that  he  should  have  a  dis- 
covery and  inspection  of  said  records  and  permission  to  take  a  copy 
thereof;  that  he  cannot  obtain  this  evidence  of  publication  by 
defendant  by  the  usual  process  of  subpoena  '^  since  the  largest  portion 
of  said  publication  was  without  the  State  of  New  York  and  your 
petitioner  has,  therefore,  no  means  of  ascertaining  the  full  extent  of 
said  publication  except  by  the  discovery  prayed  for."  An  affidavit 
of  Frederick  6.  Mason,  read  in  opposition  to  the  motion,  showed 
that  defendant  continued  the  news  business  down  to  March  29, 1897, 
when  it  made  a  general  assignment  to  the  affiant  for  the  benefit  of 
creditors ;  that  he  qualified  and  entered  upon  the  discharge  of  his 
duties  and  is  still  acting  as  such  assignee,  and  that  he  was  auditor  of 
the  defendant  from  March,  1893,  to  the  date  of  the  assignment. 
This  affidavit,  which  is  largely  argumentative,  denies  in  effect  that 
there  are  in  existence  or  in  the  possession  or  under  the  control  of 
the  assignee  any  records  or  books  showing  the  matters  sought  to  be 
discovered  by  an  inspection,  but  a  copy  of  the  Bassett  letter  herein 
quoted  is  set  forth  in  the  affidavit,  without  any  explanation  as  to 
how  the  affiant  came  to  know  of  its  contents,  and  it  appears  that 
there  are  certain  contracts  in  his  possession  relating  to  the  trans- 
nuflsion  and  furnishing  of  news  by  defendant  to  tliose  whom  it  was 
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engaged  in  supplying  with  items  of  news.  It  would  have  been 
better  practice  had  the  petition  set  forth  a  copy  of  the  plaintiffs 
letter  to  which  the  Bassett  letter  was  a  reply  {Smith  v.  Seattle,  Lake 
Share  <&  Eastern  Railway  Co,,  47  N.  Y.  St.  Repr.  283),  but  it  suffi- 
ciently  appears  that  the  answering  letter  relates  to  the  alleged  libel- 
ous publications.  The  Hyatt  deposition,  if  reduced  to  writing  and 
preserved,  should  also  have  been  set  forth,  but  it  does  not  appear 
that  defendant  has  been  prejudiced  by  such  failure.  Both  the  letter 
of  Bassett  and  the  deposition  of  Hyatt  show  that  there  were  at  one 
time  in  the  defendant's  principal  oflSce  in  the  city  of  New  York 
records  relating  to  the  receipt  and  transmission  by  defendant  of 
these  alleged  libels.  The  authority  of  the  court  to  order  a  bill  of 
discovery  is  now  regulated  by  sections  803  to  809,  inclusive,  of  the 
Code  of  Civil  Procedure,  and  in  a  proper  case  such  applications  are 
looked  upon  with  favor  by  the  courts.  {Continental  Nat.  Ba/nh  v. 
Myerle,  29  App.  Div.  284.)  This  application  appears  to  be  made 
in  good  faith  to  enable  plaintiff  to  prove  his  case  and  not  for  the 
purpose  of  ascertaining  what  evidence  may  be  presented  on  the  part 
of  defendant. 

In  view  of  the  state  of  the  pleadings  it  needs  no  argument  to 
show  that  the  books  and  records  of  defendant  with  reference  to  the 
receipt,  transmission  and  dissemination  of  the  alleged  libels  will  be 
material  evidence  for  the  plaintiff  upon  the  trial,  and  without  thetn 
it  may  be  impossible  for  him  to  maintain  his  action.  It  is  important 
for  plaintiff  to  show  the  newspapers  to  which  the  alleged  libelous 
matter  was  transmitted,  for  that  would  constitute  a  publication  of 
the  libel  regardless  of  whether  or  not  the  item  was  actually  used  by 
the  newspaper.  (  Union  Associated  Press  v.  Heath,  49  App.  Div. 
247 ;  18  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  1013 ;  New  York  Bank 
Note  Co.  V.  Hamilton  Company,  5  App.  Div.  126.) 

Tlie  order  is  quite  general  in  its  terms,  but  the  defendant  went 
out  of  business  through  insolvency  eight  years  ago,  and  it  is  not 
apparent  that  its  interests  can  in  any  manner  be  prejudiced  by 
the  fact  that  the  order  is  not  more  specific  It  is  evident  that  the 
plaintiff  has  given  the  best  description  that  he  can  of  these  books 
and  papers,  and  they  are  described  with  sufficient  definiteness  to 
enable  the  defendant  to  know  what  it  is  required  to  produce.  {Loro 
V.  GraycUm,  14  Abb.  Pr.  443 ;  6  Ency.  of  PL  &  Pr.  802.)     One 
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of  the  effects  of  the  examination  may  be  that  plaintiff  will  learn  of 
the  pablications  of  the  alleged  libel  by  third  parties  of  which  he  is; 
now  ignorant.  It  is  quite  likely,  however,  that  the  Statute  of  Limita- 
tioDB  has  mn  against  any  such  new  cause  of  action.  Be  that  as  it 
may,  the  inspection  which  has  been  ordered  is  material  and  relevant 
to  this  action,  and  it  may  not  be  successfully  resisted  by  the  defend- 
ant  upon  the  theory  that  it  may  lead  to  the  discovery  of  new  causes 
of  action  by  the  plaintiff. 

The  only  serious  question  arises  upon  the  denial  of  the  assignee 
that  there  are  any  books  or  papers  of  the  character  referred  to  ia 
the  order.  The  discretion  of  the  Special  Term,  however,  in  grant- 
ing this  order  should  not  be  interfered  with  unless  it  clearly  appears 
that  it  has  been  erroneously  exercised.  {Hart  v.  Ogdensburg  db 
Lake  Champlain  R.  R.  Co.,  69  Hun,  497.) 

The  contracts  which  it  is  conceded  are  in  existence  may  be 
material  as  showing  the  different  newspapers  and  news  agenciea 
which  the  defendant  was  supplying  with  items  of  news,  and  the 
terms  of  the  contracts  may  be  such  as  to  raise  a  presumption  of  law 
as  to  whom  the  alleged  libelous  articles  were  transmitted  by  defend- 
ant in  the  usual  course  of  business.  "With  respect  to  the  other 
records  shown  to  have  been  in  existence,  the  court  was  not  obliged 
to  refrain  from  ordering  an  inspection  upon  the  denial  of  the 
assignee  as  to  the  possession  thereof  or  of  knowledge  concerning 
the  same,  especially  in  view  of  his  presentation  of  a  copy  of  the 
Bassett  letter  without  explanation,  as  stated.  {Perrow  v  Lindsay y 
52  Hun,  115 ;  HoUy  Mfg.  Co.  v.  Venner,  86  id.  42.) 

It  does  not  satisfactorily  appear  that  defendant's  assignee  has 
carefully  examined  all  records,  documents  and  papers  of  the  defend- 
ant, and,  as  before  observed,  his  affidavit  is  quite  argumentative  and 
the  denials  in  many  instances  consist  of  legal  conclusions.  Ko  satis- 
factory explanation  of  the  loss  or  destruction  of  the  books  and 
papers  is  made.  If  defendant  and  its  assignee,  in  good  faith,  submit 
to  an  inspection  and  discovery  of  all  papers  and  documents  in  their 
pooeasion  or  under  their  control,  in  any  manner  relating  to  the 
subject-matter  referred  to  in  the  order  for  the  period  therein 
specified,  that  is  all  that  is  required,  and  they  run  little  risk  of  being 
punished  for  contempt  on  the  theory  that  the  order  appealed  from 
is  an  adjudication  that  they  have  books,  records  and  documents  in 
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their  possession  showing  all  of  the  things  specified  in  the  order,  for 
they  would  be  entitled  to  a  further  hearing  before  they  can  be 
punished  for  contempt.  (Code  Civ.  Proc.  §§  808,  2266,  2269; 
Ackroyd  v.  Ackroyd,  2  Abb.  Pr.  [N.  S.]  380 ;  Holly  Mfg.  Co.  v. 
Venner^  74  Hun,  458 ;  affd.,  143  N.  Y.  639.)  However,  in  order  to 
obviate  any  question  with  reference  to  the  conclusiveness  of  the 
order  as  an  adjudication  that  these  books  and  papers  are  in  the  pos- 
session of  the  defendant  or  its  assignee,  the  order  should  be  modified 
by  providing  that  the  defendant  make  discovery  of  and  that  its 
assignee  produce  all  books  and  papers  referred  to  in  the  order  so  far 
as  the  same  are  in  the  possession  or  under  the  control  of  either  of 
them,  and  as  so  modified  afiirmed,  with  ten  dollars  costs  and  dis- 
bursements to  the  respondent. 

Patteeson,  O'Brien  and  McLaughlin,   JJ.,   concurred ;  Van 
Bbunt,  p.  J.,  concurred  in  result. 

Order  modified  as  directed  in  opinion,  and  as  modified  affirmed, 
with  ten  dollars  costs  and  disbursements  to  respondent. 


Mary  A.  Van  Zandt,  as  General  Guardian  of  Habbt  C.  Van 
Zandt,  Eespondent,  -y.  John  H.  Grant  and  E.  Miller  Cameron, 
Appellants. 

Accounting  by  the  administrator  of  a  deceased  general  guardian — whsn  a  suit  lies 
{igainst  the  sureties  on  the  guardian* s  bond  —  his  succeesor  may  sue  —  bond 
required  of  such  successor — bbjiction  that  the  plaintiff  is  not  tlie  real  party  in 
interest  does  not  question  his  legal  capacity  to  hue 

Where,  on  an  accounting  by  the  administrator  of  the  estate  of  a  deceased  general 
guardian  of  an  infant,  a  decree  is  rendered  adjudging  that  the  deceased 
guardian  was  chargeable  with  a  certain  sum,  it  is  not  necessary  that  aU  remedies 
against  the  administrator  by  execution  or  contempt  proceedings  shall  be  first 
exhausted  before  recourse  may  be  had  to  the  liability  of  the  sureties  on  the 
guardian's  bond,  as  by  section  2606  of  the  Code  of  Civil  Procedure  it  is 
provided  that  "With  respect  to  the  liability  of  the  sureties  in,  and  for  the 
purpose  of  maintaining  an  action  upon,  the  decedent's  official  bond,  a  decree 
against  his  executor  or  administrator,  rendered  upon  such  an  accounting,  has 
the  samo  effect  as  if  an  execution  issued  upon  a  surrogate's  decree  against  the 
property  of  decedent  had  been  returned  unsatisfied  during  decedent's  lifetime." 
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Aa  action  to  enforce  the  liability  of  the  sureties  on  the  deceased  guardian's  bond 

may  be  maintained  by  the  latter^s  successor. 
Such  Bucoessor  should  be  required  to  give  a  bond  in  an  amount  at  least  twice  the 

value  of  any  property  in  his  hands  added  to  the  amount  which  the  adminis- 

trator  is  adjudged  to  pay  over  to  him. 
An  allegation  contained  in  the  answer  interposed  in  such  an  action,  that  the 

plaintiff  is  not  the  real  party  in  interest,  does  not  raise  the  objection  that  he 

has  not  legal  capacity  to  sue. 
Qu(gre,  whether  such  an  action  can  be  maintained  by  a  guardian  ad  litem  of  the 

infant. 

Appeal  by  the  defendants,  John  H.  Grant  and  another,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiif,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  4th  day 
of  March,  1901,  upon  the  decision  of  the  court  rendered  after  a 
trial  at  the  New  York  Trial  Term,  a  jury  having  been  waived, 

Edward  W.  S.  Johnston^  for  the  appellants. 

Melmn  O.  PaUisery  for  the  respondent. 

Lauqhlin,  J. : 

This  action  was  brought  to  enforce  the  liability  of  the  sureties  on 
a  guardian's  bond,  and  the  issues  were  tried  before  the  court,  a  jury 
trial  having  been  waived.  On  the  7th  day  of  July,  1892,  Katie 
Jay  Grant  was  duly  appointed  by  the  surrogate  of  the  county  of 
New  York  general  guardian  of  the  person  and  property  of  Harry 
C.  Van  Zandt,  an  infant  then  under  fourteen  years  of  age,  and  she 
duly  qualified  by  taking  the  oath  of  office  as  required  by  law  and 
by  filing  an  undertaking  in  the  penal  sum  of  $8,000,  with  the 
appellants  as  sureties,  in  the  form  and  conditioned  as  prescribed  in 
sections  2830  and  2831  of  the  Code  of  Civil  Procedure.  The 
guardian  entered  upon  the  performance  of  her  duties  and  continued 
to  perform  the  same  until  her  death,  wliich  occurred  on  the  13th 
day  of  April,  1897.  Her  husband  was  subsequently  appointed 
administrator  of  her  estate  by  the  Surrogate's  Court  of  Sullivan 
county.  Mary  A.  Van  Zandt  was  duly  appointed  general  guardian 
of  the  person  and  property  of  the  infant  on  the  13th  day  of  May, 
1898,  and  as  such  she  duly  instituted  a  proceeding  bef or  e  the  sur- 
rogate of  the  county  of  New  York  to  require  an  accounting  by 
the  administrator  of  the  estate  of  the  former  guardian  for  the 
moneys  and  property  of  the  infant  which  came  into  the  hands  of 
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his  decedent  as  such  guardian.  An  accounting  was  duly  had  before 
the  surrogate,  and  on  the  19th  day  of  June,  1900,  a  decree  was  duly 
made  by  the  Surrogate's  Court  of  the  county  of  New  York  adjudg- 
ing that  the  balance  for  which  the  former  guardian  was  liable  as 
such  was  the  sum  of  $2,874.65,  together  with  interest  thereon  from 
the  22d  day  of  December,  1899,  and  ordering  and  directing  that 
said  balance,  together  with  the  sum  of  $190.10,  the  costs  of  the 
accounting,  be  paid  by  said  administrator  to  said  Mary  A.  Van 
Zandt  as  such  general  guardian.  A  copy  of  this  decree,  together 
with  notice  of  entry  thereof,  was  duly  served  on  the  administrator 
on  the  25th  day  of  June,  1900,  and  he  has  failed  to  comply  there- 
with. This  action  was  subsequently  brought  on  said  decree  to 
recover  of  the  sureties  on  the  oflBcial  bond  of  the  former  guardian 
the  amount  thus  found  due  and  owing  from  the  guardian  to  the 
infant,  and  the  costs  of  the  accounting  as  fixed  and  allowed  by  the 
decree.  A  recovery  has  been  had  for  the  entire  amount,  together 
with  costs  and  an  extra  allowance  of  five  percentum. 

The  appellants  contend  that  the  decree  of  the  surrogate  shows 
that  the  funds,  to  recover  for  which  this  action  was  brought,  came 
into  the  hands  of  the  administrator  of  the  deceased  guardian,  and  it 
is,  therefore,  improper  to  proceed  against  her  sureties.  The  admin- 
istrator appealed  from  the  decree  of  the  surrogate  to  this  courts 
where  the  decree  was  aflSrmed  {Matter  of  Grant,  S6  App.  Div. 
176),  and  from  the  judgment  of  aflirmance  to  the  Court  of  Appeals, 
where  it  was  also  afiirmed  (166  N.  Y.  640).  The  record  on  that 
appeal  shows  that  the  decree  could  not  have  been  intended  as  a  find- 
ing that  the  property  came  into  the  hands  of  the  administrator,  for 
all  the  evidence  on  the  accounting  proceeding  tending  to  show  what 
money  or  property  came  into  the  hands  of  the  administrator  was 
excluded.  But  if  we  are  not  at  liberty  to  consider  that  record,  it 
not  having  been  introduced  in  evidence  in  this  case,  a  careful  exami- 
nation of  the  decree  in  the  light  of  the  provisions  of  the  Code  and 
the  decisions  of  the  courts  fails  to  show  that  it  was  intended  to  have 
any  other  effect  than  a  determination  of  the  amount  due  the  trust 
estate  from  the  former  guardian.  (Code  Civ.  Proc.  §§  2552,  2606 ; 
Hatter  of  Fithian,  44  Hun,  457;  Perkins  v.  Stimmel,  114  N.  Y. 
859,  370.)  We  do  not  agree  with  the  contention  of  the  appellants 
that  all  remedies  against  the  administrator  by  execution  or  contempt 
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proceediDgs  must  be  first  exhausted  before  recourse  may  be  had  to 
the  liability  of  the  sureties  on  the  guardian's  bond.  By  the  express 
terms  of  sections  2605  and  2606  of  the  Code  of  Civil  Procedure, 
where  a  guardian  dies,  the  Surrogate's  Court  is  authorized,  upon  the 
petition  of  his  successor,  to  compel  his  executor  or  administrator  to 
account.  The  last-mentioned  section  also  authorizes  a  voluntary 
accounting  by  the  executor  or  administrator  of  a  deceased  guardian, 
and  it  then  provides  as  follows :  "  With  respect  to  the  liability  of 
the  sureties  in  and  for  the  purpose  of  maintaining  an  action  upon  the 
decedent's  official  bond,  a  decree  against  his  executor  or  administra- 
tor, rendered  upon  such  an  accounting,  has  the  same  effect  as  if  an 
execution  issued  upon  a  surrogate's  decree  against  the  property  of 
decedent  had  been  returned  unsatisfied  during  decedent's  lifetime.'^ 
As  we  construe  the  section,  the  provision  of  law  quoted  relates  to 
any  accounting  had  under  that  section,  whether  voluntary  or  invol- 
untary. It  would  seem  to  follow  that  the  issuing  of  an  execution  is 
not  a  condition  precedent  to  the  commencement  of  an  action  against 
the  sureties  upon  the  official  bond  of  the  deceased  guardian.  The 
effect  of  the  decree  is  to  authorize  an  action  thereon  fortliwith 
against  the  sureties  on  the  official  bond  of  the  decedent,  the  same  as 
if  he  were  living,  and  an  execution  against  his  property  upon  the 
surrogate's  decree  had  been  returned  unsatisfied,  and  its  purpose 
was  to  take  such  a  case  out  of  the  provisions  of  section  2607  of  the 
Code  of  Civil  Procedure,  which  authorizes  a  suit  upon  the  official 
bond  only  after  a  return  of  execution  wholly  or  partly  unsatisfied. 
{Allen  V.  Kelly^  55  App.  Div.  454.)  It  does  not  appear  that  the 
sureties  were  parties  to  the  accounting  proceeding,  but  the  decree 
is,  nevertheless,  binding  upon  them.  {DouglasB  v.  Ferris^  138  N.  Y^ 
192 ;  AUman  v.  HofeUer,  152  id.  498 ;  Mwrtin  v.  Harm^  32  App. 
Div.  602  ;  AUen  v.  KdJ/y^  supra.) 

The  appellants  also  contend  that  the  action  can  only  be  maintained 
by  a  guardian  ad  litem  of  the  infant.  This  is  in  effect  a  claim  that 
the  plaintiff  has  no  legal  capacity  to  sue.  If  this  be  an  insuperable 
objection,  it  appeared  on  the  face  of  the  complaint  and  was  waived 
by  the  defendants'  failure  to  demur  thereto.  (Code  Civ.  Proc. 
§§  488,  499 ;  MaayweU  v.  Pratt,  24  Hun,  448 ;  SuUiva/n  v.  iT.  T.  dk 
R.  Cement  Co.,  119  N.  Y.  348  ;  Nam  v.  OaUey,  120  id.  84 ;  122 
a  631;  Perkins  v.  SUmmel,  114  id.  359,   365,  368,  369.)    The 
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objection  was  not  taken  by  demurrer,  nor  is  it  specifically  raised  by 
the  answer.  It  is  alleged  in  the  answer  that  the  plaintifiE  is  not 
the  real  party  in  interest.  Tlie  distinction  between  not  having  legal 
capacity  to  sue  and  not  being  the  real  party  in  interest  is  obvious. 
The  plaintiff  has  a  personal  interest  in  the  matter,  at  least  to  the 
extent  of  his  fees,  and  there  is  no  claim  of  a  defect  of  parties  prop- 
erly presented. 

Section  2608  of  the  Code  of  Civil  Procedure  provides  that 
"  whore  letters  have  been  revoked  by  a  decree  of  the  Surrogate's 
Court,  the  successor  of  the  executor,  administrator  or  guardian 
whose  letters  are  so  revoked  may  maintain  an  action  upon  his  prede- 
cessor's official  bond,  in  which  he  may  recover  any  money  or  the  full 
value  of  any  other  property  received  by  the  principal  in  the  bond  and 
not  duly  administered  by  him ;  and  to  the  full  extent  of  any  injury 
sustained  by  the  estate  of  the  decedent  or  of  the  infant,  as  the  case 
may  be,  by  any  act  or  omission  of  the  principal."  By  section  2606  of 
the  Code  of  Civil  Procedure  the  same  jurisdiction  is  given  to  the 
Surrogate's  Court  to  require  an  accounting  by  the  executor  or 
administrator  of  a  deceased  guardian  '^  which  it  would  have  against 
the  decedent  if  his  letters  have  been  revoked."  The  decree 
expressly  directing  the  payment  of  the  money  to  the  general 
guardian  was  made  on  an  accounting  had  under  this  section.  In 
making  the  decree,  the  court  followed  the  practice  prescribed  in 
section  2608,  and  it  has  been  determined  that  where  the  decree 
directs  payment  to  be  made  to  a  general  guardian  he  is  the  proper 
person  to  maintain  an  action  under  section  2607  {Prentiss  v.  Weatk- 
erly^  68  Hun,  114 ;  144  N.  Y.  707) ;  and  although  these  sections  may 
not  be  strictly  applicable,  we  think  the  decree  in  that  regard  is  valid. 

The  plaintiff  in  her  representative  capacity  is,  therefore,  clearly 
the  real  party  in  interest.  We  think  the  action  may  be  maintained 
in  the  form  in  which  it  is  brought,  and  it  is  unnecessary  to  decide 
whether  an  action  could  have  been  maintained  by  a  guardian  ad 
litem^  or  whether  that  would  have  been  the  better  practice  —  as  to 
which  question  the  authorities  are  not  altogether  harmonious. 
{Prentiss  v.  Weatherly,  68  Hun,  114;  144  N.  Y.  707;  Perkins  v. 
Stimmel,  114  id.  359  ;  Segelken  v.  Mei/ef^  94  id.  473.) 

It  is  not  shown  what  property  came  into  the  hands  of  the  plain- 
tiff as  such  general  guardian,  but  it  appears  that  the  penalty  of  the 
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bond  given  by  the  plaintiff  as  general  guardian  is  only  $2,000,  and 
the  amount  of  the  recovery  is  largely  in  excess  of  that  sum.  That 
is  a  question  which  does  not  concern  the  defendants,  as  payment  by 
them  to  the  plaintiff  will  discharge  their  liability.  The  surrogate, 
however,  should  have  required  a  new  or  additional  bond  as  a  con- 
dition of  authorizing  the  general  guardian  to  receive  the  funds  ;  but 
this  court  may  correct  that  omission. 

The  judgment  should  be  modified  by  providing  that,  before 
receiving  the  money  or  collecting  the  judgment,  the  general  guar- 
dian shall  file  with  the  surrogate,  in  lieu  of  her  existing  bond,  either 
a  new  bond  as  prescribed  in  said  section,  in  a  penalty  which  the 
surrogate  shall  determine,  to  be  at  least  twice  the  amount  of  any 
property  now  in  her  hands  as  such  general  guardian  and  the  amount 
of  the  judgment  herein  as  well,  or  an  additional  bond,  which, 
together  with  the  original  bond,  shall  be  security  therefor ;  and  as 
so  modified  affirmed,  with  costs. 

Pattebson,  Ingbaham  and  Hatch,  JJ.,  concurred. 

Judgment  modified  as  directed  in  opinion,  and  as  modified 
affirmed,  with  costs  to  the  respondent. 


HsETBT  Van  Beed,  Respondent,  v.  The  People's  National  Bane^ 
OF  Lebanon,  Pennsylvania,  Appellant. 

Aikuihment  against  a  national  bank — it  cannot  issue  btfore  judgment  from  any 
State,  county  or  municipal  court —  U.  3,  Bev.  Stat,  g  5242,  has  not  been 
repecUed. 

The  following  prohibition  relative  to  national  banking  associations  contained  in 
section  5242  of  the  Revised  Statutes  of  the  United  States,  *'no  attachment, 
injunction,  or  execution  shall  be  issued  against  such  association  or  its  property 
before  final  Judgment  in  any  suit,  action,  or  proceeding  in  any  State,  county 
or  municipal  court,''  applies  to  national  banks  generally,  whether  solvent  or 
insolvent. 

Section  5242  of  the  United  States  Revised  Statutes  was  not  repealed  by  section  4 
of  the  act  of  July  12,  1882  (22  U.  S.  Stat,  at  Large,  162),  as  the  act  of  1882 
was  intended  to  prescribe  the  forum  for  litigations  by  and  against  national 
banks,  and  does  not  relate  to  provisional  remedies  to  be  had  in  such  actions. 

Vak  BBtTNT,  P.  J.,  and  O'Brien,  J.,  dissented. 
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Appeal  by  the  defendant,  The  People's  National  Bank  of 
Lebanon,  Pennsylvania,  from  an  order  of  the  Supreme  Court,  made 
at  the  New  York  Special  Term  and  entered  in  the  oflSce  of  the 
clerk  of  the  county  of  New  York  on  the  23d  day  of  September,  1901, 
denying  the  defendant's  motion  to  vacate  a  warrant  of  attachment 
theretofore  granted  in  the  action. 

Percy  S.  Dudley,  for  the  appellant. 

Carlton  B.  Pierce,  for  the  respondent. 

Laughlin,  J. : 

The  action  is  brought  to  recover  for  legal  services,  the  plaintiff 
being  the  assignee  of  the  claim.  The  warrant  of  attachment  was 
granted  on  the  ground  that  the  action  is  on  contract  to  recover  a 
sum  of  money  from  a  foreign  corporation.  The  defendant  appeared 
specially  and  moved  to  vacate  the  warrant  of  attachment  on  the 
ground  that  it  was  issued  in  violation  of  section  5242  of  the  Revised 
Statutes  of  the  United  States,  which  provides  as  follows:  "All 
transfers  of  tlie  notes,  bonds,  bills  of  exchange  or  other  evidences 
of  debt  owing  to  any  national  banking  association,  or  of  deposits 
to  its  credit,  all  assignments  of  mortgages,  sureties  on  real  estate,  or 
of  judgments  or  decrees  in  its  favor ;  all  deposits  of  money,  bullion, 
or  other  valuable  thing  for  its  use,  or  for  the  use  of  any  of  its 
shareholders  or  creditors;  and  all  payments  of  money  to  either, 
made  after  the  commission  of  an  act  of  insolvency,  or  in  contempla- 
tion thereof,  made  with  a  view  to  prevent  the  application  of  its 
assets,  in  the  manner  prescribed  by  this  chapter,  or  with  a  view  to 
the  preference  of  one  creditor  to  another,  except  in  payment  of  its 
circulating  notes,  shall  be  utterly  null  and  void ;  and  no  attach- 
ment, injunction,  or  execution  shall  be  issued  against  such  associa- 
tion or  its  property  before  final  judgment  in  any  suit,  action,  or 
proceeding  in  any  State,  county,  or  municipal  court." 

There  being  no  evidence  that  the  defendant  is  insolvent  its 
solvency  is  to  be  presumed.  {Market  Nat  Bank  of  New  York  v. 
Pacific  Nat.  Bank  of  Boston,  64  How.  Pr.  1.) 

It  was  held  in  Pobi^ison  v.  National  Bank  of  Newheme  (81  N. 
Y.  385)  that  this  statute  does  not  prohibit  the  issuing  of  an  attach- 
ment against  a  solvent  national  bank ;  and  in  Baynor  v.  Pacific 
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JTat.  Bcmk  (93  N.  Y.  371)  the  court  held  that  the  effect  of  the 
statute  was  to  prohibit  an  attachment  against  a  national  bank  which 
was  insolvent  or  had  committed  an  act  of  insolvency. 

Subsequent  to  these  decisions,  Chief  Justice  Waite,  in  delivering 
tlie  opinion  of  the  court  in  the  case  of  Pacific  National  Bank 
v.  Mixter  (124  U.  S.  721),  in  construing  section  5242  of  the  United 
States  Bevised  Statutes,  after  stating  that  said  section  was  a  re-enact- 
ment of  section  52  of  the  original  act  (13  IT.  S.  Stat,  at  Large,  115) 
and  the  amendment  of  section  57  adopted  in  1873  consolidated, 
said :  ^^  The  fact  that  the  amendment  of  1873  in  relation  to  attach- 
ments and  injunctions  in  state  courts  was  made  a  part  of  §  5242 
shows  the  opinion  of  the  revisers  and  of  Congress  that  it  was  ger- 
mane to  the  other  provision  incorporated  in  that  section,  and  was 
intended  as  an  aid  to  the  enforcement  of  the  principle  of  equality 
among  the  creditors  of  an  insolvent  bank.  But  however  that  may 
be,  it  is  clear  to  our  minds  that,  as  it  stood  originally  as  part  of  §  57 
after  1873,  and  as  it  stands  now  in  the  Eevised  Statutes,  it  operates 
as  a  prohibition  upon  all  attachments  against  national  banks  under 
the  authority  of  the  state  courts.  That  was  evidently  its  purpose 
when  first  enacted,  for  then  it  was  part  of  a  section  which,  while 
providing  for  suits  in  the  courts  of  the  United  States  or  of  the 
State,  as  the  plaintiff  might  elect,  declared  in  express  terms  that 
if  the  suit  was  begun  in  a  state  court  no  attachment  should  issue 
until  after  judgment.  The  form  of  its  re-€nactment  in  the  Revised 
Statutes  does  not  change  its  meaning  in  this  particular.  It  stands 
now,  as  it  did  originally,  as  the  paramount  law  of  the  land  that 
attachments  shall  not  issue  from  state  courts  against  national  banks, 
and  writes  into  all  state  attachment  laws  an  exception  in  favor  of 
national  banks.  Since  the  act  of  1873  all  the  attachment  laws  of 
the  State  must  be  read  as  if  they  contained  a  provision  in  express 
terms  that  they  were  not  to  apply  to  suits  against  a  national  bank." 

That  was  a  suit  in  equity  by  the  receiver  of  a  national  bank 
against  attaching  creditors  and  sureties  on  bonds  given  by  the  bank, 
to  dissolve  attachments,  to  reduce  to  his  possession  securities  held  by 
the  sureties  for  their  protection  against  liability  and  to  restrain  the 
attachment  creditors  from  enforcing  the  attachment  bonds  on  the 
ground  that  the  attachments  were  unauthorized,  illegal  and  void. 
At  the  time  the  attachments  were  issued  the  bank  was  embarrassed, 
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its  doors  were  closed  and  it  was  in  charge  of  a  bank  examiner.  It 
isj  therefore,  contended  that  the  question  as  to  whether  this  statute 
prohibited  attachments  against  solvent  national  banks  was  not  neces- 
sarily involved  in  the  decision  of  the  case.  While  this  may  be  con- 
ceded, it  is  evident  that  the  opinion  relates  to  national  banks  gene- 
rally, whether  solvent  or  insolvent,  and  seems  to  have  been  intended 
as  an  authoritative  construction  of  the  statute.  We  do  not  find  that 
this  case  has  been  modified  or  distinguished  by  the  Supreme  Court. 
In  Earle  v.  Pennsylvania  (178  U.  S.  449),  which  was  not  an  action 
against  a  national  bank,  but  was  a  case  where  an  attachment  had 
been  issued  against  the  bank  as  garnishee.  Justice  Harlan,  in  deliv- 
ering the  opinion  of  the  court,  said:  "Sections  5234,  5235  and 
5236  above  quoted  have  reference  to  the  affairs  and  property  of 
national  banks  in  the  hands  of  receivers  and  the  administration  of 
its  assets  by  the  Comptroller ;  and  the  words  in  section  5242,  ^  no 
attachment,  injunction  or  execution  shall  be  issued  against  such 
association  or  its  property  before  final  judgment  in  any  suit,  action 
or  proceeding  in  any  state,  county  or  municipal  court,'  are  to  be 
construed  in  connection  with  the  previous  parts  of  the  same  section 
declaring  null  and  void  certain  transfers,  assignments,  deposits  and 
payments  made  after  the  commission  by  the  bank  ^  of  an  act  of 
insolvency,  or  in  contemplation  thereof,'  with  the  intent  to  prevent 
the  application  of  the  bank's  assets  in  the  manner  prescribed  by 
Congress,  or  with  a  view  to  the  preference  by  the  bank  of  one 
creditor  to  another.  Whatever  may  be  the  scope  of  section  5242, 
an  attachment  sued  out  against  the  bank  as  garnishee  is  not  an 
attachment  against  the  bank  or  its  property,  nor  a  suit  against  it, 
within  the  meaning  of  that  section.  It  is  an  attachment  to  reach 
the  property  or  interests  held  by  the  bank  for  others." 

In  that  opinion  no  reference  was  made  to  the  case  of  Pacific 
National  Bamk  v.  Mixter  {suprd)^  and  we  think,  therefore,  that  the 
court  did  not  intend  to  modify  or  limit  its  former  decision.  The 
appellant  relies  on  the  case  of  BamJc  of  Montreal  v.  Fidelity  Nat. 
Bank  (49  Hun,  607;  112  N.  Y.  667),  which  was  affirmed  by  the 
Court  of  Appeals  without  an  opinion  on  the  authority  of  Pacific 
National  Bank  v.  Mixter  /  but  it  appears  from  an  examination  of 
the  record  in  the  former  case  that  the  bank  was  insolvent  at  the  time 
the  attachment  was  issued,  and  that  the  motion  to  vacate  the  attach- 
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ment  was  made  by  its  receiver.     The  case  fell  clearly  within  the 
doctriDc  previously  announced  by  the  Court  of  Appeals  in  Rayiior 
V.  Pacific  Nat.  Bank  {supra).     Under  these  circumstances  the 
mere  fact  that  the  affirmance  of  the  order  vacating  the  attacliment 
was  placed  upon  the  authority  of  Pacific  National  Bank  v.  Mixter 
{mpra)  is  no  indication  that  the  Court  of  Appeals  intended  to  over- 
rule its  former  decision  and  acquiesce  fully  in  the  broad  construction 
of  the  statute  by  the  Supreme  Court  of  the  United  States.     We 
have,  therefore,  no  controlling  precedent  in  tliis  State  since  the 
Federal  decision  last  mentioned.     Our  attention  has  not  been  called 
to  any  case  arising  since  the  decision  of  Pacific  National  Bank  v. 
Mixter  {9upra\  where  the  highest  court  of  any  State  has  attempted  to 
distinguish  or  refrain  from  following  the  opinion  there  delivered. 
We  find  on  investigation  that  the  question  has  frequently  arisen 
since  that  decision,  and  the  courts  have  universally  adopted  the  opin- 
ion of  the  Supreme  Court  as  an  authoritative  construction  of  the 
statute  in  question.     {First  Nat,  Bank  of  Kasaon  v.  La  Due^  39 
Minn.  415  [1888] ;  Safford  v.  First  Nat  Bank  of  Plattshurgh, 
61  Vt  373  [1889]  ;    Planters'  Loan  cfe  Sav,  Bamk  v.  Berry,  91 
Ga.  264 ;  18  S.  E.  Eep.  137  [1893]  ;  Fre&man  Mfg,  Co,  v.  Nat  Bank 
of  RepvhUc,  160  Mass.  398  [1894]  ;  Oamer  v.  Second  Nat  Bank 
of  Providence,  66  Fed.  Kep.  369 ;  Rosenheim  R,  E,  Co,  v.  South- 
em  Nat,  Bank,  46  S.  W.  Rep.  1026  [Tenn.  Ch.  App.  1897]  ; 
Eazen  &  Quimby  v.  LyndonmUe  Bank,  70  Vt.  543  [1898]  ;  Den- 
nis v.  First  Nat  Bank  of  SeatOe,  127  Cal.  453  [Jan.  1900]. 

The  Revised  Statutes  were  approved  on  the  22d  day  of  June, 
1874.  The  provisions  of  section  6242,  except  the  clause  prohibit- 
ing attachments,  injunctions  and  executions,  were  a  re-enactment  of 
section  62  of  the  National  Currency  Act  of  1864  (13  U.  S.  Stat. 
at  Large,  115).  The  clause  relating  to  attachments,  injunctions 
and  executions  was  first  enacted  by  the  act  of  Congress  of  March  3, 
1873  (17  U.  S.  Stat,  at  Large,  603).  By  that  act  section  57  of  the 
National  Currency  Act  of  1864  was  amended  by  adding  thereto 
the  clause  in  question  in  the  following  form :  "  And  provided  fur- 
ther. That  no  attachment,  injunction  or  execution  shall  be  issued 
against  such  association  or  its  property  before  final  judgment  in 
any  such  suit,  action  or  proceeding  in  any  State,  county  or  municipal 
court."     Said  section  57,  at  the  time  this  amendment  was  engrafted 
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thereon,  read  as  follows :  "  And  be  it  further  enacted,  That  suits, 
actions  and  proceedings  against  any  association  under  this  act  may 
be  had  in  any  circuit,  district  or  territorial  court  of  the  United 
States  held  within  the  district  in  which  such  association  may  be 
established,  or  in  any  state,  county  or  municipal  court  in  the  county 
or  city  in  which  said  association  is  located,  having  jurisdiction  in 
similar  cases :  Provided,  however,  That  all  proceedings  to  enjoin  the 
comptroller  under  this  act  shall  be  had  in  a  circuit,  district  or  terri- 
torial court  of  the  United  States  held  in  the  district  in  which  the 
association  is  located."     (13  U.  S.  Stat,  at  Large,  116.) 

It  appears  clearly  that  after  this  amendment  and  prior  to  the 
adoption  of  the  Revised  Statutes  the  State  courts  were  absolutely 
prohibited  from  issuing  an  attachment,  injunction  or  execution 
against  a  national  bank  prior  to  judgment  regardless  of  its  solvency 
or  insolvency.  The  subsequent  enactment  of  this  clause  in  section 
6242  was  not  intended  to  modify  such  prohibition.  {Freeman 
Mfg.  Co.  V.  Nat.  Bamk  of  Republic,  supra ;  Planters^  Loan  cfe 
8a/v.  JSank  v.  Berry,  supra;  Pacijio  National  Bank  v.  Mixter, 
supra.) 

It  is  conceded  that  section  5242  has  not  been  expressly  repealed, 
but  it  is  contended  by  the  respondent  that  the  clause  under  consid- 
eration has  been  repealed  by  implication  by  section  4  of  the  act  of 
Congress  of  July  12, 1882  (22  U.  S.  Stat,  at  Large,  162),  which  pro- 
vides as  follows :  ^^  That  any  association  so  extending  the  period  of 
its  succession  shall  continue  to  enjoy  all  the  rights  and  privileges 
and  immunities  granted,  and  shall  continue  to  be  subject  to  all  the 
duties,  liabilities  and  restrictions  imposed  by  the  Eevised  Statutes 
of  the  United  States  and  other  acts  having  reference  to  national 
banking  associations,  and  it  shall  continue  to  be  in  all  respects  the 
identical  association  it  was  before  the  extension  of  its  period  of  suc- 
cession :  "  Provided,  however.  That  the  jurisdiction  for  suits  here- 
after brought  by  or  against  any  association  established  under  any  law 
providing  for  national  banking  associations,  except  suits  between 
them  and  the  United  States  or  its  officers  and  agents,  shall  be  the 
same  as,  and  not  other  than,  the  jurisdiction  for  suits  by  or  against 
banks  not  organized  under  any  law  of  the  United  States,  which  do 
or  might  do  banking  business  where  such  national  banking  associa- 
tions may  be  doing  business  when  such  suits  may  be  begun :  And  all 
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laws  and  parts  of  laws  of  the  United  States  inconsistent  with  this 
ju'oviso  be,  and  the  same  are  hereby,  repealed." 

Tiiis  statute  is  not  inconsistent  with  the  clause  of  section  5242 
proliibiting  the  issue  of  warrants  of  attachment,  injunctions  and 
executions  against  national  banks  by  the  State  courts  before  judg- 
ment. The  act  of  1882  was  intended  to  prescribe  the  forum  for 
litigations  by  and  against  national  banks,  and  does  not  relate  to  pro- 
visional remedies  to  be  had  in  such  actions.  It  was  designed  to 
prescribe  the  place  where  and  the  courts  in  which  such  actions  may 
be  prosecuted,  but  it  was  not  intended  to  regulate  the  procedure  in 
the  actions  when  brought.  {Rayrior  v.  Pacific  Nat,  Banky  93  N.  Y. 
371 ;  Petri  v.  Coin,  Nat.  Bank  of  Chicago,  142  U.  S.  644 ;  Free- 
man Mfg.  Co.  V.  Nat.  Bank  of  Jiepxiblic^  supra.) 

These  views  lead  to  the  conclusion  that  the  order  appealed  from 
should  be  reversed,  with  ten  dollars  costs  and  disbursements,  and  the 
warrant  of  attachment  vacated,  with  te;i  dollars  costs. 

Patterson  and  McLaughlin,  JJ.,  concurred ;  Van  Brunt,  P.  J., 
and  O'Brien,  J.,  dissented. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
attachment  vacated,  with  ten  dollars  costs. 


Albany  Beltino  and  Supply  Company,  Appellant,  v.  William 
F.  Grell,  as  Sheriff  of  the  County  of  New  York,  Respondent. 

Penalty  for  delivering  *'' to  ntTier  party  "  a  replevied  chattel  —  wJuit  is  an  allegation 
that  tJie  property  was  taken  by  the  sheriff Jrom  th^  defendant  or  his  agent. 

The  words  "either  party,"  used  in  section  1707  of  the  Code  of  Civil  Procedure, 
imposing  a  penalty  upon  "A  sheriff,  who  delivers  to  either  party,  without  the 
consent  of  the  other,  a  chattel  replevied  by  him,"  mean  the  parties  mentioned 
in  section  1706  of  the  Code,  namely,  the  plaintiff  or  the  defendant  in  the  action, 
and  a  complaint  in  an  action  brought  to  recover  such  a  penalty,  which  alleges 
that  the  sheriff  delivered  the  property  to  some  person  or  persons  unknown, 
does  not  state  a  cause  of  action. 

A  complaint  in  an  action  to  recover  damages  for  the  alleged  wrongful  conduct 
of  the  defendant  sheriff,  in  releasing  property  which  he  took  into  his  posses- 
sion under  a  writ  of  replevin  issued  at  the  instance  of  the  plaintiff,  alleged 
App.  Div.— Vol.  LXVII.         6 
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that  the  plaintiff  sold  and  delivered  property  to  one  Davies  at  Fort  Edward; 
that  upon  discovering  that  the  sale  had  been  induced  bj  false  representations 
on  the  part  of  Davies  the  plaintiff  elected  to  rescind  the  sale  and  brought  an 
action  to  replevy  the  property;  that  Davies  shipped  the  merchandise  from 
Fort  Edward  to  the  city  of  New  York,  and  that  on  the  day  of  its  arrival 
in  that  city  the  writ  of  replevin  was  placed  in  the  hands  of  one  of  the  defend- 
ant's deputies  for  execution;  that  one  of  the  plaintiff's  officers  pointed  out  to> 
such  deputy  a  portion  of  the  property  at  the  New  York  Central  and  Hudson 
River  Railroad  Company's  freight  depot  in  New  York  dty  and  also  other  por- 
tions of  the  property  found  on  a  public  street  in  that  city;  that  the  sheriff 
then  and  there  took  possession  of  the  property  by  virtue  of  the  process,  but 
subsequently  released  it  to  some  person  or  persons  unknown  to  the  plaintiff' 
and  without  the  plaintiff's  consent. 
Bdd,  that  the  complaint  sufficiently  alleged  that  the  property  was  taken  from, 
the  possession  of  Davies  or  his  agent. 

Appeal  by  the  plaintiff,  the  Albany  Belting  and  Supply  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defend- 
ant, entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  20th  day  of  April,  1901,  upon  the  dismissal  of  the  complaint 
by  direction  of  the  court  after  a  trial  at  the  New  York  Trial  Term. 

L.  E,  Warren  for  the  appellant. 

Philip  J,  Britty  for  the  respondent. 

Patterson,  J. : 

When  this  cause  came  on  for  trial  and  immediately  upon  the  jury 
being  impanelled,  counsel  for  the  defendant  moved  to  dismiss  the 
complaint.  That  motion  was  granted,  and  from  the  j udgment  entered 
thereupon  the  plaintiff  appeals.  There  are  two  branches  of  the 
action  as  set  forth  in  the  complaint,  although  they  are  not  stated  as 
separate  causes  of  action.  The  first  is  to  recover  a  penalty  under 
section  1707  of  the  Code  of  Civil  Procedure ;  the  second  to  recover 
damages  for  alleged  wrongful  conduct  of  the  defendant  as  sheriff 
in  releasing  property  which  it  is  claimed  he  took  into  his  possession 
under  a  writ  of  replevin  issued  at  the  instance  of  the  plaintiff  in  this 
action.  The  facts  set  forth  in  the  complaint  as  pertaining  to  both 
branches  are  that  the  plaintiff  sold  to  one  Davies  certain  mer- 
chandise ;  that  the  sale  was  induced  by  fraudulent  representations 
on  the  part  of  the  purchaser ;  that  the  property  was  delivered  to 
such  purchaser  at  Fort  Edward  ;  that  upon  discovery  of  the  false 
representations  of  Davies  the  plaintiff  elected  to  rescind  the  sale  ; 
that  Davies  shipped  the  merchandise  from  Fort  Edward  to  the  city 
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of  New  York,  where  it  arrived  on  or  abont  September  27,  1900 ;: 
that  on  that  day  the  plaintiff  brought  an  action  against  Davies  in 
the  Supreme  Court  of  the  State  of  New  York,  in  the  county  of 
Albany,  and  issued  a  summons  and  complaint ;  that  the  action  was 
in  replevin  and  for  damages  for  the  wrongful  detention  of  the 
property ;  that  at  the  same  time  the  plaintiff  caused  to  be  made  an 
affidavit  which,  with  a  requisition  requiring  the  sheriff  of  the  county 
of  New  York  to  replevy  the  chattels,  was  delivered  to  such  sheriff ; 
that  the  plaintiff  caused  to  be  executed  in  due  form  of  law  an  under- 
taking as  required  by  the  statute  in  actions  of  this  character ;  that 
on  the  27th  of  September,  1900,  the  plaintiff  caused  the  original 
Bummons  and   complaint,  affidavit,    requisition   and   undertakings 
together  with  copies  thereof,  to  be  placed  in  the  hands  of  the 
defendant  in  this  action,  who  was  then  the  sheriff  of  the  county 
of  New   York;   that  the  defendant   approved   of  the  undertak- 
ing and   the  plaintiff  paid  the    sheriff's  fees;   that  the  process 
and  papers  mentioned  were  delivered  into  the  hands  of  one  of 
the  defendant's  deputies  for  service  and  execution,  and  on  the 
day  mentioned   one  of  the  officera   of  the  plaintiff  corporation 
pointed   out  to  such    deputy   part  of    the  property  (which  the 
sheriff  was  required  to  take  by  virtue  of  the  requisition)  at  the 
New  York  Central  and  Hudson  River  Eailroad  Company's  freight 
depot  in  New  York  city,  and  also  other  portions  of  the  property 
found  upon  a  public  street  of  the  city  of  New  York;  that  the 
sheriff  then  and  there  gave  notice  to  the  parties  engaged  in  hand- 
ling such  property  that  he  replevied  the  same  and  then  and  there 
took  possession  thereof  by  virtue  of  the  process ;  that  at  the  expira- 
tion of  three  days  after  the  property  was  so  pointed  out  and  replev- 
ied, and  without  procuring  any  undertaking  as  was  required  by  law, 
and  the  plaintiff's  bond  not  having  been  excepted  to,  and  without 
any  affidavit  having  been  filed  by  any  third  party  claiming  the  prop- 
erty, the  sheriff  released  it  to  some  person  or  persons  unknown  to 
the  plaintiff  and  without  the  plaintiff's  consent,  and  refused  to  hold 
possession  thereof  as  required  by-  law ;  and  thereupon  it  is  charged 
that  the  defendant  forfeited  the  sum  of  $250  to  the  plaintiff  under 
section  1707  of  the  Code  of  Civil  Procedure.     The  complaint  fur- 
ther alleges  that  upon  the  expiration  of  three  days  after  the  property 
was  pointed  out  to  the  sheriff  and  taken  by  him  under  the  writ,  the 
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plaintiff  duly  deinanded  such  property  from  tlie  possession  of  the 
sheriff,  wlio  refused  to  deliver  it  or  any  part  thereof  to  the  plaintiff, 
by  reason  of  which  the  plaintiff  sustained  damages  to  the  amount  of 
$622.93,  the  value  of  the  chattels.  Judgment  was  demanded  both 
for  the  penalty  and  for  such  value  of  the  merchandise. 

The  action  of  the  court  in  dismissing  the  complaint,  so  far  as 
related  to  a  recovery  of  the  sum  of  §250  as  a  penalty,  was  right. 
Section  1707  of  the  Code  of  Civil  Procedure  provides:  "A  sheriff, 
who  delivers  to  cither  party  without  the  consent  of  the  other,  a  chat- 
tel replevied  by  him,  except  as  prescribed  in  the  last  section,  or  by 
virtue  of  an  execution  issued  upon  a  judgment  in  the  action,  for- 
feits to  the  party  aggrieved  two  hundred  and  fifty  dollars;  and  is 
also  liable  to  him  for  all  damages  which  he  sustains  thereby."  The 
allegation  of  the  complaint  is  that  the  sheriff  released  the  property 
to  some  person  or  persons  unknown  to  the  plaintiff.  It  is  not 
alleged  that  the  property  was  delivered  to  the  defendant.  On  this 
branch  of  the  case  the  action  is  for  a  penalty.  The  section  of  the 
Code  refers  to  a  delivery  by  the  sheriff  to  either  party  without  the 
consent  of  the  other  and  relates  directly  to  the  provisions  of  sec- 
tion 1706,  which  prescribes  when  and  to  whom  the  sheriff  must 
deHver  a  chattel.  The  words  "  either  party  "  in  section  1707  mean 
the  parties  mentioned  in  section  1706.  These  two  sections  read 
together  refer  to  a  delivery  by  the  sheriff  to  parties  to  the  action, 
and  those  parties  are  the  defendant  or  the  plaintiff  in  the  action  and 
no  one  else.  The  claims  of  third  parties  are  regulated  by  other  sec- 
tions of  the  Code,  and  in  this  respect  the  provisions  of  section  1707 
differ  materially  from  the  provisions  of  section  18  of  title  12  of 
chapter  8  of  part  3  of  the  Kevised  Statutes  regulating  prior  to 
the  Codes  of  Procedure  the  action  of  replevin.     (2  Edm.  Stat.  543.) 

As  to  the  second  branch  of  the  action,  the  complaint  was  dis- 
missed on  the  ground  that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  because,  under  the  Code  of  Civil  Procedure, 
the  sheriff  is  only  authorized  to  take  the  property  mentioned  in  the 
affidavit  and  requisition  from  the  possession  of  the  defendant  in 
the  action  or  his  agent,  and  it  was  held  that  there  is  no  allegation  in 
the  complaint,  either  that  he  so  took  it  or  that  after  so  taking  it  he 
turned  it  over  to  tlie  defendant  or  his  agent.  It  is  provided  by  sec- 
tion  17i)0   of  tlie   Code   of  Civil   Procedure   that   if   any   chattel 
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described  in  the  affidavit  is  found  in  the  possession  of  the  defendant 
or  his  agent,  the  sheriflE  to  whom  the  affidavit,  requisition  and  under- 
taking are  delivered,  as  prescribed  in  the  foregoing  sections  of  the 
article,  must  forthwith  replevy  it  by  taking  it  into  his  possession. 
He  must,  thereupon,  without  delay,  serve  upon  the  defendant  a  copy 
of  the  affidavit,  requisition  and  undertaking  by  delivering  the  same 
to  him  personally  if  he  can  be  found  within  the  county ;  or,  if  he 
cannot  be  so  found,  to  his  agent,  if  any,  from  whose  possession  that 
chattel  is  taken ;  or,  if  neither  can  be  found  within  the  county,  by 
leaving  the  copy  at  the  usual  place  of  abode  of  either,  with  a  per- 
son of  suitable  age  and  discretion.  This  section  of  the  Code  of 
Civil  Procedure  is  taken  from  section  209  of  the  Code  of  Procedure, 
by  which  a  radical  change  was  made  in  the  action  of  replevin  aa 
that  action  was  regulated  under  the  Revised  Statutes.  The  change 
is  pointed  out  by  Judge  Folger  in  the  case  of  Manning^  Bovmicm 
d;  Co.  v.  Keenan  (73  N.  Y.  61).  Under  the  Code  of  Procedure,  the 
process  is  so  fashioned  "  that  the  command  to  the  sheriff  is  to  take 
specific  goods  from  a  particular  person,"  namely,  the  defendant  or 
his  agent.  In  such  taking  the  sheriff  is  protected  by  the  process; 
which  does  not  protect  him  if  taking  from  any  other  person.  {Bul- 
lU  V.  Montgomey^y^  50  N.  Y.  352.)  "  If  the  sheriff  does  not  follow 
his  writ,  and  does  take  the  property  from  the  possession  of  another 
person  than  the  one  named  in  the  writ,  he  is  a  trespasser."     {Otia  v. 

WiUiams,  70  N.  Y.  211.) 

The  question  then  is  whether  the  complaint  in  this  action,  prop- 
erly construed,  contains  allegations  in  substance  and  effect  that  the 
property  was  taken  from  the  possession  of  Davies  or  his  agent.  On 
this  branch  of  the  case,  the  motion  to  dismiss  was  equivalent  to  a 
summary  demurrer.  The  complaint  was  treated  at  the  trial  as  if  the 
plaintiff  had  declared  on  two  causes  of  action,  and  its  sufficiency 
must  be  determined  by  the  same  rules  that  would  apply  had  a 
formal  demurrer  been  interposed  on  the  ground  that  it  did  not  set 
forth  facts  sufficient  to  constitute  a  cause  of  action.  On  such  a 
demurrer,  a  complaint  will  be  held  to  state  all  the  facts  that  can  be 
implied  from  its  allegations  by  reasonable  intendment.  {Sanders 
V.  Sautter,  126  N.  Y.  193 ;  Kain  v.  LarUn^  141  id.  144 ;  Sage  v. 

CvlA^er,  147  id.  241.) 
Here,  the  fair  implication  is  that  the  replevied  articles  were  in  the 
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possession  of  Davies.  They  were  in  his  possession  at  Fort  Edward, 
and  nothing  appears  from  the  complaint  to  show  any  change  of  that 
possession.  It  does  not  appear  that  they  were  consigned  to  any 
person  other  than  Davies  himself,  and  the  reasonable  assumption 
is  that  the  carrier's  possession  was  liis  possession.  It  further 
appears  that  the  sheriff's  deputy  seized  the  property  under  the  writ, 
and,  therefore,  actually  executed  the  process  conformably  to  its 
requirement.  The  allegations  of  the  complaint  were,  therefore, 
broad  enough  to  cover  the  fact  that  the  property  was  taken  from  the 
possession  of  Davies  or  his  agent,  and  when  the  process  was  exe- 
cuted by  the  sheriff  and  he  took  the  merchandise  under  it  and  then 
relinquished  his  possession,  the  burden  was  thrown  upon  him  to  show 
sufficient  reason  in  law  for  his  abandonment  of  the  property  to  a 
third  person,  by  which  act  the  rights  of  the  plaintiff  in  the  replevin 
action  were  wholly  defeated. 

The  judgment  must  be  reversed  and  a  new  trial  ordered  as  to 
the  second  branch  of  the  case,  or,  as  it  is  called,  the  second  cause  of 
action  set  forth  in  the  complaint,  with  costs  to  appellant  to  abide 
the  event. 

Van  Brunt,  P.  J.,  O'Bbien,  MoLAuaHLiN  and  Laughlin,  JJ., 
concurred. 

Judgment  reversed  and  new  trial  ordered  as  to  the  second  branch 
of  the  case,  with  costs  to  appellant  to  abide  event. 


Bally    Cahen,  Respondent,  v,  Mabt    E.    Evbbitt,    Appellant, 
g=  Impleaded  with  Frank  W.  Anthony. 

37  Mis  7  ^  proqf  required  of  a  purchaser  of  a  note,  which  is  shown  to  haw  had  a  fraudulent 
inception  —  w?iat  proof  requires  the  submission  of  the  question  of  the  plaintiff's 
good  faith  to  the  jury. 

When,  in  an  action  to  recover  upon  a  promissory  note,  it  appears  that  the  note 
had  a  fraudulent  inception,  it  is  incumbent  upon  the  plaintiff  to  show  that  be 
purchased  it  for  value  before  maturity  without  notice  or  knowledge  of  the 
fraud. 

Evidence  that  the  consideration  paid  by  the  plaintiff  to  the  payee  for  the  note  in 
suit,  which  was  for  $2,750,  was  $600  in  cash  and  the  surrender  of  several  old 
promissory  notes  made  by  the  payee  and  that  the  plaintiff  knew  the  payee  to 
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be  a  bookmaker  on  race  tracks,  with  whom  he,  as  a  pawnbroker,  had  had 
dealings,  and  that  so  far  as  appeared  he  made  no  inquiry  as  to  how  the  payee 
became  possessed  of  the  note  nor  as  to  the  consideration  thereof,  requires  the 
question  of  the  plaintiffs  good  faith  to  be  submitted  to  the  jury. 

Appeal  by  the  defendant,  Mary  E.  Everitt,  from  a  judgment  of 
tlie  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  10th  day  of  April, 
1901,  upon  the  verdict  of  a  jury,  rendered  by  direction  of  the  court. 

George  WaUdce^  for  the  appellant. 

Uriah  W.  Tompkins^  for  the  respondent. 

Patterson,  J. : 

The  plaintiff  recovered  a  judgment  upon  a  promissory  note  made 
by  the  defendant  Everitt.  On  the  trial  of  the  action  a  verdict  was 
directed  for  the  plaintiff,  after  certain  evidence  was  stricken  from 
the  record  by  the  court.  It  is  very  doubtful  whether  the  ruling 
expunging  this  evidence  can  be  sustained,  but  it  is  not  necessary  to 
refer  particularly  to  that  subject,  inasmuch  as  we  are  of  the  opinion 
that  the  case  should  have  gone  to  the  jury  upon  the  merits. 

The  affirmative  defense  is  set  up  in  the  answer  that  one  Anthony, 
the  payee  of  the  note,  procured  the  same  to  be  signed  by  the  defend- 
ant Everitt  by  false  and  fraudulent  representations,  ^^  she  being  made 
by  him  to  believe  that  the  paper  she  was  signing  was  simply  a  recom- 
mendation or  indorsement  to  enable  the  said  Anthony  to  obtain  the 
agency  of  an  insurance  company."  Upon  the  trial  of  the  action  the 
defendant  Everitt  testified  that  the  defendant  Anthony  called  at  her 
house,  took  from  his  pocket  the  document  which  he  represented  as 
a  recommendation  required  by  an  insurance  company  to  enable 
Anthony  to  become  their  agent,  and  asked  her  to  sign  it ;  that  she 
stated  she  did  not  want  to  do  it,  but  he  said  ^'  why  not,  you  know  I 
liave  been  in  trouble  and  I  have  been  in  prison  and  it  stands  me  in 
liand  to  get  back  to  business  again,  «  *  *  if  you  don't  sign  it,  1 
am  a  ruined  man  for  I  can't  get  into  business  again."  The  witness 
swore  that  it  was  upon  this  solicitation  that  she  signed  a  paper,  which 
other  witnesses  have  testified  was  the  note  in  suit.  There  was  evi- 
dence, therefore,  to  show  that  this  note  was  fraudulently  procured 
by  the  payee  from  the  maker.  It  was  dated  August  1,  1900. 
Anthony  kept  it  in  his  possession  until  the  5th  of  September,  IdOO, 
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when  he  indorsed  and  transferred  it  to  the  plaintiff,  who  on  the 
trial  was  entitled  to  stand  upon  the  presumptions  which  attach  to  a 
negotiable  promissory  note  in  the  hands  of  a  holder.  But  when  evi- 
dence appeared  that  the  note  was  procured  from  the  maker  by  fraud, 
the  plaintiff  was  under  the  obligation  to  show  that  he  was  a  hond 
fide  holder,  which  means  not  only  that  he  purchased  it  before 
maturity  and  paid  value,  but  that  he  must  also  show  that  he 
had  no  notice  or  knowledge  of  the  fraud.  {Grant  v.  Walsh^  145 
N.  Y.  502;  Voaburgh  v.  Dlefendorf^  119  id.  357;  Canajoharie 
National  Bank  v.  Diefendorf^  123  id.  191.)  Circumstances 
attending  the  acquisition  of  the  note  by  the  holder  may  be  con- 
sidered in  determining  the  question  of  his  good  faith  in  taking  it. 
In  American  Ecchange  National  Bank  v.  New  York  Belting,  etc,, 
Co.  (148  N.  Y.  69S)  the  cases  above  cited  are  commented  upon  and 
explained,  and  it  is  said  that  holders  of  such  paper  (meaning  paper 
which  has  been  fraudulently  put  in  circulation),  are  entitled  to  the 
benefit  of  the  rule  which  protects  a  hona  fide  holder  only  when  they 
have  purchased  such  paper  in  good  faith,  in  the  usual  course  of  busi- 
ness, for  full  value  before  maturity,  and  without  notice  of  any  facta 
affecting  the  validity  of  the  paper.  When,  therefore,  defendant 
shows  that  the  note  was  diverted  or  fraudulently  put  in  circulation^ 
the  burden  is  thrown  upon  the  plaintiff  of  re-establishing  his  position 
as  a  hona  fide  holder  by  showing  that  he  took  the  note  in  good  faith 
without  knowledge  of  any  infirmity.  The  question  in  this  case, 
therefore,  is  whether  there  are  any  circumstances  which  required  its 
submission  to  the  jury  upon  the  subject  of  the  plaintiff  having  taken 
the  note  in  good  faith.  We  think  such  circumstances  are  to  be 
found  in  the  record.  It  was  shown  that  for  a  note  of  $2,750,  which 
was  the  amount  of  that  in  suit,  the  plaintiff  paid  $600  in  cash.  He 
took  it  from  a  person  whom  he  knew  to  be  a  bookmaker  on  race 
tracks,  with  whom  he,  as  a  pawnbroker,  had  had  dealings,  and  whose 
worthless  promissory  notes  he  held,  the  surrender  of  which  he  claims 
to  have  been  part  of  the  consideration  paid  for  the  note  in  suit. 
One  of  these  old  notes  was  for  $1,010  given  in  1896,  and  the  other 
for  $651  given  in  1897.  He  does  not  appear  to  have  made  any 
inquiry  as  to  how  Anthony  became  possessed  of  this  note  nor  what 
consideration,  if  any,  was  given  for  it  to  the  maker,  and  when  he 
observed  the  unusual  words  indorsed  upon  the  note  "  Amount  cor- 
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rect,  Mary  E.  Everitt,"  he  made  no  inquiry  whatever  concerning  it 
It  also  appeared  in  evidence  that  one  of  the  notes  held  by  the  plain- 
tiff and  which  it  is  claimed  he  surrendered  as  part  consideration  for 
the  note  in  suit,  was  drawn  upon  fresher  paper  than  the  surrendered 
note  of  a  subsequent  date.  Here  were  circumstances  which  might 
well  be  considered  as  being  of  such  a  character  as  to  put  the  plain- 
tiff upon  inquiry  respecting  the  validity  of  the  note  in  suit. 

The  note  was  impeached  by  evidence  showing  that  it  had  a  fraudu- 
lent inception.  When  that  was  done,  the  holder  could  no  longer 
rest  upon  the  presumption,  but,  as  was  held  in  the  Canajo/iarie 
National  Bank  case,  it  was  incumbent  upon  him  to  show  the  cir- 
cumstances under  which  it  came  into  his  possession,  and  that  they 
exhibited  good  faith.  It  was  for  the  jury  to  say  whether  that  had  been 
done.  His  gross  carelessness,  although  not  of  itself  sufficient  as  matter 
of  law  to  defeat  his  right,  yet  constituted  some  evidence  of  bad  faith. 

It  is  neither  possible  nor  necessary  to  lay  down  a  general  rule  as 
to  what  constitutes  bad  faith,  but  here  we  are  impressed  by  the  evi- 
dence that  the  case  should  have  gone  to  the  jury  on  that  subject. 
From  the  plaintiff  emanated  the  testimony  as  to  what  he  gave  for 
this  note  and  the  circumstances  under  which  he  acquired  it,  and  as 
an  interested  party  his  credibility  was  for  the  jury.  True,  he  was 
supported  by  the  statements  of  Anthony,  but  the  interest  of  that 
person  in  sustaining  the  plaintiff  was  very  great  as  he  was  the  indi- 
vidual charged  with  the  perpetration  of  the  fraud  upon  the  maker, 
and  whose  character  and  antecedents  were  disclosed  to  the  jury.  If 
the  defendant  Everitt's  testimony  were  to  be  believed,  a  gross  fraud 
was  perpetrated  upon  her,  and  we  cannot  escape  the  conclusion  that 
the  plaintiff  has  not  successfully  shown  himself  to  be  such  an  inno- 
cent holder  for  value  as  would  bring  him  absolutely  within  the 
protection  of  the  rule  of  law  applicable  to  such  a  holder  of  nego- 
tiable paper. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event. 

Van  Bbunt,  P.  J.,  O'Brien,  McLaughlin  and  Lauohlin,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 
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John  Haven  and  Woodbury  Lakgdon,  Appellants,  v.  The  Mayor, 
Aldermen  and  Commonalty  of  the  City  of  New  York, 
Eeepondent. 

Payment  of  a  void  assessment  —  i?ie  amount  thereof  is  not  recoverable,  if  paid  with 
knowledge  of  the  defect  —  effect  of  a  failure  to  publish  an  extract  of  an  ordinance 
where  it  is  set  forth  in  another  publication. 

A  person  who,  without  duress  in  fact,  pays  under  protest  an  assessment  for  a 
local  improvement,  apparently  regular  but  in  fact  void,  is  not  entitled  to 
recover  the  money  so  paid  if  it  appears  that  the  payment  was  made  with 
knowledge  of  the  facts  which  rendered  the  assessment  void. 

The  fact  that  an  abstract  of  the  ordinance  for  a  local  improvement  in  the  city  of 
New  York  was  not  published  as  required  by  section  80  of  the  Consolidation 
Act  (Laws  of  1882,  chap.  410)  does  not  render  the  assessment  for  such  improve- 
ment invalid,  where  it  appears  that  a  resolution  of  the  board  of  aldermen  was 
published  which  referred  to  the  ordinance  and  contained  every  item  of  infor- 
mation which  could  have  been  imparted  by  the  publication  in  full  of  the 
ordinance. 

Appeal  by  the  plaintiflfs,  John  Haven  and  another,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  5th  day 
of  April,  1901,  upon  the  decision  of  the  court  rendered  after  a  trial 
before  the  court  without  a  jury  at  the  New  York  Trial  Term  dis- 
missing the  complaint  upon  the  merits,  with  notice  of  an  intention 
to  bring  up  for  review  upon  such  appeal  an  interlocutory  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  20th  day  of 
July,  1898,  overruling  the  plaintiffs'  demurrer  to  the  second  sepa- 
rate defense  contained  in  the  defendant's  answer. 

James  A.  Deering,  for  the  appellants. 

George  Z.  Sterling^  for  the  respondent. 

Patterson,  J. : 

On  the  15th  of  July,  1895,  the  plaintiffs  were  the  owners  of  cer- 
tain lots  of  land  on  Dyckman  street  in  the  twelfth  ward  of  the  then 
city  of  New  York.  On  that  day  an  assessment  was  confirmed  by 
the  authorities  of  the  city  for  regulating,  grading  and  otherwise 
improving  Dyckman  street  from  the  Hudson  river  to  Exterior 
street.     The  lots  owned  by  the  plaintiffs  were  four  in  number. 
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The  portion  of  the  total  assessment  with  whicli  their  land  was 
charged  was  the  sum  of  $5,600,  and  that  amount  became  a  Uen 
upon  such  land.  On  the  27th  of  July,  1895,  the  clerk  of  arrears 
of  the  city  of  New  York  notified  all  persons  affected  by  the  assess- 
ment of  the  confirmation  thereof,  which  notification  was  by  adver- 
tisement, contained  a  demand  for  the  payment  of  the  assessment  on 
or  before  the  15th  day  of  September,  1895,  and  stated  that  in 
default  of  payment  on  or  before  the  time  mentioned,  interest  would 
be  added  at  the  rate  of  seven  per  cent  per  annum  from  the  date  of 
the  confirmation  of  the  assessment.  On  the  11th  of  September, 
1895,  one  of  the  plaintiffs,  to  prevent  the  accruing  of  interest  and 
to  remove  the  lien  of  the  assessment  from  the  property,  paid  to  the 
clerk  of  arrears  of  the  city  of  New  York  the  full  sum  of  $5,600. 
That  payment  was  made  under  protest,  and  on  the  ground  that  the 
whole  assessment  was  illegal.  This  action  was  brought  to  recover 
from  the  city  the  amount  thus  paid  by  the  plaintiffs,  they  claiming 
that  the  payment  was  of  an  assessment  apparently  valid  and  regular 
upon  its  face ;  that  it  was  in  fact  illegal  and  void  ;  that  the  board  of 
assessors  of  the  city  of  New  York  had  no  jurisdiction  to  levy  the 
assessment,  or  the  board  of  revision  and  correction  of  assessment 
lists  to  confirm  the  same ;  that  the  facts  constituting  the  illegality 
and  want  of  jurisdiction  did  not  appear  by  the  assessment  list  nor 
in  the  record  of  the  proceedings  relative  to  said  assessment,  and 
that  payment  was  made  in  ignorance  of  the  facts  constituting  the 
invalidity  and  illegality  of  the  assessment.  On  the  trial  of  the 
action,  which  was  by  the  court  (a  jury  having  been  waived),  after 
evidence  was  presented  by  both  parties,  the  complaint  was  dismissed, 
the  court  holding  that  assuming  that  the  assessment  was  paid  under 
duress,  its  invalidity  had  not  been  established  by  the  evidence.  It 
was  determined  by  the  court  in  its  conclusions  of  law  that  the 
improvement  of  Dyckman  street  was  duly  made  and  that  the  plain- 
tiffs had  not  borne  more  than  their  just  share  of  the  expenses 
thereof ;  that  the  matters  complained  of  by  them  not  only  did  not 
prejudice  or  impair  their  rights,  but  on  the  contrary  inured  to  their 
benefit  and  resulted  in  a  positive  advantage  to  their  interests. 

Some  of  the  expressions  of  the  trial  judge  in  rendering  his  decis- 
ion would  indicate  that  the  dismissal  of  the  complaint  was  based 
upon  an  equitable  consideration  alone.    The  single  circumstance 
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that  the  plaintiffs  had  received  benefit  from  the  improvement  can- 
not be  effective  to  defeat  an  action  of  this  character,  which  is  one 
at  law  brought  by  a  property  owner  to  recover  from  the  city  money 
paid  by  him  upon  an  illegal  assessment  under  alleged  compulsion  of 
law  and  to  prevent  a  sale  of  his  property.  In  such  an  action,  on  a 
proper  showing,  a  recovery  may  be  had  of  the  amount  of  assessment 
so  paid.  The  provisions  of  sections  897  and  903  of  the  Consolida- 
tion Act  (Laws  of  1882,  chap.  410)  do  not  affect  this  case.  {Poth 
V.  Mayor^  151  N.  Y.  16.)  Where  an  assessment  apparently  regular 
is  in  fact  void,  an  action  may  be  maintained  to  recover  back  money 
not  voluntarily  paid  in  satisfaction  thereof.  {Poth  v.  Mayor ^ 
supra  ;  Jex  v.  Mayor ^  103  N.  Y.  536;  Peyser  v.  Mayor,  70  id. 
497 ;  Mutual  Life  Ins,  Co.  v.  Mayor,  144  id.  494 ;  Scudder  v. 
Mayor,  146  id.  245.)  Such  an  action  is  for  money  had  and  received, 
governed,  it  is  true,  by  equitable  considerations,  but  the  one  isolated 
fact  that  a  person  has  been  benefited  by  the  work  or  improvement 
for  which  the  assessment  is  imposed  is  not  sufficient  under  the 
authorities  to  prevent  a  recovery. 

The  plaintiffs'  right  in  this  action  is  claimed  under  the  authority 
of  Peyser  v.  Mayor  {supra),  in  which  it  was  held  that  where 
payment  is  made  of  an  assessment  which  has  been  confirmed,  and 
the  proceedings  connected  with  which  are  apparently  in  all  respects 
regular  upon  their  face,  and  payment  has  been  demanded  by  the 
authorities  and  seems  to  be  lawfully  and  rightfully  due  them,  such 
payment  is  made  under  coercion  of  law.  The  lien  of  an  assessment 
in  that  case  is  compared  to  that  of  a  judgment  against  a  party  who 
cannot  resist  the  execution  of  it  and  (to  quote  from  the  opinion  of 
the  court)  "  as  he  cannot  resist  the  execution  of  it  when  execution  is 
attempted,  he  may  as  well  pay  the  amount  at  one  time  as  at  another 
and  save  the  expense  of  delay."  But,  as  remarked  in  Tripler 
V.  Mayor  (125  N.  Y.  626),  "  the  opinion  in  the  Peyser  case  pro- 
ceeds upon  the  assumption  that  the  party  paying  was  not  aware  of 
the  facts  which  rendered  the  assessment  void ; "  and  it  was  held  (in 
the  Tripler  case)  that  where  one  upon  whose  land  an  assessment  is 
laid  apparently  valid,  but  by  reason  of  facts  extrinsic  to  the  record 
is  actually  void,  pays  it  with  full  knowledge  of  those  facts  before 
any  attempt  has  been  made  to  enforce  it,  the  payment  may  not  be 
regarded  as  an  involuntary  one  made  under  coercion  of  law.     Id 
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the  case  now  before  us  there  was  no  duress  in  fact,  and  it  follows 
from  the  Triplcr  case  that,  notwithstanding  the  general  definition  of 
coercion  in  law  as  applied  in  the  Peyser  case,  if  payment  is  made 
with  knowledge  of  the  facts  constituting  the  illegality  of  an  assess- 
ment, there  is  no  such  coercion  of  law  as  will  authorize  a  recovery 
back  of  the  money  paid,  and  the  general  rule  of  law  as  to  voluntary 
payments  applies,  for  the  Peyser  case,  as  before  remarked,  has  been 
interpreted  by  the  Court  of  Appeals  as  proceeding  on  the  theory 
that  the  party  there  paying  the  assessment  was  ignorant  of  the  facts 
rendering  it  void,  and  payment  was  made  as  in  the  present  case 
after  notice  and  demand.     The  reasoning  of  the  court  in  the  Tripler 
case  supports  the  conclusion  mentioned,  although  it  must  be  said 
that  some  differences  between  it  and  the  Peyser  case  are  pointed 
out  in  the  opinion.     Those  differences,  however,  do  not  impair  the 
reasoning  referred  to,  nor  did  they  furnish  the  motive  of  the  decision. 
We  are  thus  brought  to  the  consideration  of  the  grounds  upon 
which  the  assessment  attacked  by  these  plaintiffs  is  claimed  to  be 
void,  and  to  inquire  as  to  their  knowledge  of  tlie  facts  constituting 
the  asserted  illegality  thereof.     It  is  to  be  noticed  that  in  the  find- 
ings of  fact  made  by  the  trial  judge,  there  is  none  that  the  payment 
was  made  in  ignorance  of  any  of  the  facts.     The  objections  taken 
to  the  assessment  in  the  court  below  and  here  are,  firsts  that  the 
work  authorized  by  the  ordinance  of  the  common  council  providing 
for  the  improvement  of  Dyckman  street  was  not  performed ;  second^ 
that  the  certificate  by  the  commissioner  of  public  works,  as  to  the 
amount  of  expense  incurred,  was  false  ;  thirds  that  neitlier  the  ordi- 
nance providing  for  the  work,  nor  an  abstract  of  it,  was  published 
in  the  official  paper  of  the  municipality  known  as  the  City  Record, 
Concerning  the  first  objection  to  the  assessment,  it  must  be  con- 
ceded that  the  work  of  regulating  and  grading  Dyckman  street  was 
not  fully  performed  by  the  person  with  whom  the  city  contracted 
for  that  work.     By  resolution  of  the  board  of  aldermen,  adopted 
May  12, 1891,  it  was  "  Resolved,  That  Dyckman  Street  from  Hudson 
River  to  Exterior  Street  be  regulated  and  graded,  the  curbstones 
set  and  sidewalks  flagged  a  space  four  feet  wide  through  the  centre 
thereof,    under    the    direction    of    the    Commissioner    of    Public 
Works  and  that  the  accompanying  ordinance  therefor  be  adopted." 
Pursuant  to   the  resolution   and   ordinance  the   commissioner  of 
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public  works  advertised  for  bids,  and  subsequently  a  contract  was 
entered  into  between  the  city  and  William  E.  Dean  for  regulating 
and  grading  Dyckman  street  from  Hudson  river  to  Exterior  street, 
and  setting  curbstones  and  flagging  sidewalks  therein.  Plans  and 
estimates  were  also  prepared,  but  they  did  not  include  that  part  of 
Dyckman  street  which  lay  between  the  easterly  line  of  the  Hudson 
River  railroad  and  the  Exterior  street  on  the  Hudson  river,  a 
distance  of  211  feet,  nor  that  part  of  Dyckman  street  which  extended 
for  a  distance  of  1,221  feet  easterly  to  the  Exterior  street  on  the 
Harlem  river,  and  the  contractor  did  not  perform  the  work  on  those 
omitted  portions  of  Dyckman  street,  although  the  city  of  New  York 
at  its  own  expense  subsequently  completed  the  work  at  the  easterly 
end  in  connection  with  what  is  called  the  Speedway,  a  public  drive- 
way, authorized  by  chapter  102  of  the  Laws  of  1898  and  chapter  8 
of  the  Laws  of  1894r.  We  need  not  determine  whether  these 
omissions  rendered  the  assessment  void,  because  if  we  are  right  as 
to  the  rule  of  law  applicable  under  the  Tripler  case,  the  plaintiffs 
knew  at  the  time  they  paid  the  assessment  that  the  work  liad 
not  been  completed  in  accordance  with  the  ordinance  and  the  con- 
tract. Mr.  Haven,  one  of  the  plaintiffs,  had  full  knowledge  of  the 
facts.  He  was  a  member  of  or  connected  with  a  taxpayers'  associa- 
tion, and  was  present  at  a  hearing  accorded  by  the  comptroller  of 
the  city  of  New  York  to  representatives  of  that  association,  and  to 
property  owners  interested  in  this  assessment  who  had  protested 
against  it.  That  hearing  was  held  on  the  27th  of  February, 
1895,  and  some  months  after  the  commissioner  of  public  works 
had  certified  to  the  board  of  assessors  the  amount  of  expense 
incurred  on  account  of  the  work  done  by  the  contractor  upon 
Dyckman  street.  At  that  hearing  Mr.  Haven  personally  stated  his 
own  objections  to  the  assessment,  and  at  the  same  meeting  other 
objections  of  the  taxpayers'  association  were  presented  in  a  report 
which  was  read,  and  among  them  is  the  following,  viz. :  "  Sixth. 
The  location  of  the  work  was  to  extend  from  the  Hudson  River  to  the 
Exterior  Street,  on  the  Harlem  River ;  it  stops  short  of  a  great 
distance  from  said  river,  and,  unless  otherwise  provided,  would  leave 
a  great  gap  between  the  Speedway  and  Dyckman  Street."  In  the 
course  of  the  discussion  at  the  hearing,  Mr.  Haven  remarked  as 
follows:   "Judging  from  what  this  gentleman  (counsel  for  the 
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contractor)  lias  read  here,  this  department  admits  that  the  con- 
tractor has  not  performed  according  to  his  contract,  that  there  are 
things  which  have  got  to  be  corrected.  Now,  it  seems  to  me  only 
legal,  that  no  contract  is  completed  and  to  be  paid  for  while  there 
is  work  still  incomplete,  and  we  do  not  know  to  what  extent 
that  is  true  —  there  is  no  way  of  calculating  that  that  I  know  of. 
They  admit  that  it  has  not  been  done  according  to  contract,  to 
some  extent."  Hence,  not  only  have  the  plaintiffs  failed  to  show 
that  their  payment  was  made  in  ignorance  of  the  facts,  but  it  is 
shown  that  it  was  made  with  knowledge  of  the  facts,  so  far  as  they 
related  to  the  work  not  having  been  done  in  accordance  with  the 
requirements  of  the  ordinance  and  of  the  contract  entered  into 
between  Dean  and  the  city.  Again,  if  we  are  right  in  our  under- 
standing of  the  rule  in  the  Tripler  case,  the  plaintiffs  having  knowl- 
edge of  the  facts  could  not  change  a  legal  situation  by  merely  using 
at  the  time  of  payment  and  in  connection  therewith,  the  formula 
that  they  paid  under  protest. 

Concerning  the  second  objection,  namely,  the  falsity  of  the 
certificate  of  the  commissioner  of  public  works  as  to  the  amount  of 
the  expense  incurred,  it  is  evident  that  an  inquiry  into  the  facts  is 
necessitated.  Have  the  plaintiffs  shown  that  such  certificate  is 
false  ?  Does  it  certify,  as  claimed,  an  amount  greatly  in  excess  of 
the  actual  cost  to  the  city  of  the  improvement  ?  The  certificate  to 
the  board  of  assessors  made  by  the  commissioner  of  public  works 
bears  date  November  2,  1894.  By  that  certificate  it  is  represented 
that  the  total  amount  of  expense  incurred  was  $165,071.69.  At 
that  time  only  $107,979.66  had  been  paid  to  the  contractor.  On 
January  18,  1895,  the  comptroller  of  the  city  of  New  York  paid 
an  additional  sum  of  $40,000  on  account  of  the  contract,  which 
would  make  a  total  thus  far  of  $147,979.66.  At  the  time  the  last 
payment  was  made,  several  items  were  retained,  one  of  $1,097  as 
repairing  security,  another  of  $10,564.26,  retained  pending  investiga- 
tion, and  another  of  $682.50  for  alleged  defective  curbing,  making 
in  all  $160,323.42,  and  this  aggregate  together  with  $4,748.27  paid 
for  surveyors'  fees  and  inspectors'  wages  make  the  sum  of 
$165,071.69,  within  $20  whicU  is  an  error  unaccounted  for.  It  is 
contended,  however,  by  the  plaintiffs  that  the  certificate  was  false, 
because  in  a  litigation  between  Dean,  the  contractor,  and  the  city, 
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the  latter  took  the  attitude  that  Dean  had  not  completed  liis  con- 
tract, that  lie  was  not  entitled  to  recover  the  amount  retained  by 
the  city  and  that  he  was  liable  to  it  upon  a  counterclaim  which  it 
interposed.  This  litigation  between  the  contractor  and  the  city 
seems  to  have  been  instigated  by  the  prpperty  owners  affected  by 
the  assessment.  In  the  action  brought  by  Dean  he  relied  uj)on  a 
final  certificate  given  by  the  engineer  or  surveyor  in  charge  of  the 
work.  The  defendant  in  its  answer  set  up  that  that  certificate  was 
false  and  that  the  commissioner  of  public  works,  relying  upon  its 
truth,  made  his  certificate  of  the  amount  due  to  the  contractor  as 
$160,323.42  as  above  indicated.  It  is  argued  by  the  plaintiffs  that 
the  answer  of  the  defendant  in  the  Dean  suit  shows  that  the  certifi- 
cate of  the  commissioner  of  public  works  was  false  in  fact,  but  it 
has  not  been  established  by  anything  finally  adjudicated  in  that  liti- 
gation that  the  certificate  of  the  commissioner  of  public  works  was 
false  in  fact.  On  the  trial  of  the  Dean  case  the  defendant  recovered 
upon  a  counterclaim,  and  that  judgment  was  affirmed  by  this  court 
(45  App.  Div.  605),  but  in  the  Court  of  Appeals  the  judgment  was 
reversed  and  a  new  trial  ordered  (167  N.  Y.  13).  What  may  be  the 
final  result  of  that  litigation  cannot  be  foretold,  but  the  plaintiffs  have 
not  shown  that  the  contractor  was  not  entitled  to  the  amount  he 
claimed  in  that  action,  and  the  intimations,  so  far  as  they  are  m$de  in 
the  dissenting  opinion  in  that  case  in  this  court  and  in  the  opinion  of 
the  Court  of  Appeals,  would  rather  indicate  that  the  city  was  liable 
for  that  amount.  It  is  enough,  however,  to  say  that  falsity  of  the  cer- 
tificate is  not  to  be  predicated  upon  a  supposition  that  it  may  be 
false  or  that  the  city,  for  the  purposes  of  resisting  a  claim  of  the 
contractor,  has  taken  the  attitude  that  it  was  false.  The  question  is, 
was  it  false  in  fact,  and  that  has  not  been  shown. 

Further,  the  technical  objection  is  taken  that  the  ordinance  for 
the  improvement  of  Dyckman  street  was  void  because  it  was  not 
publislied  in  accordance  with  the  requirement  of  law.  (Consol. 
Act,  §  SO.)  The  contention  is  made  that  that  section  of  the  law 
was  violated  for  the  reason  that  while  the  resolution  of  the  board 
of  aldermen  was  pubhshed,  the  ordinance  adopted  was  not  pub- 
lished. The  publication  made  in  the  City  Record  was  of  the  reso- 
lution referring  to  the  ordinance  and  is  quoted  above.  By  its  pub- 
lication the  owners  of  property  were  notified  what  the  improvement 
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was  and  that  an  ordinance  had  been  passed.  The  law  does  not 
require  that  such  ordinance  should  be  published  in  full.  Section 
80  of  the  Consolidation  Act  provides  that  immediately  after  the 
adjournment  of  each  meeting  of  the  board  of  aldermen  the  clerk 
shall  prepare  a  brief  extract,  omitting  all  technical  and  formal  details, 
of  all  resolutions  and  ordinances  introduced  and  passed  which  he 
shall  transmit  to  the  person  appointed  to  supervise  the  publication 
of  the  City  Record,  Here  was  published  a  resolution  distinctly 
specifying  the  improvement  that  was  to  be  made  and  declaring 
that  it  was  for  regulating,  grading,  setting  curbstones  and  sidewalks 
and  flagging  a  space  four  feet  wide  through  the  center  of  Dyck- 
man  street  from  the  Hudson  river  to  the  Exterior  street,  to  be  done 
under  the  direction  of  the  commissioner  of  public  works,  and  that 
an  ordinance  therefor  was  adopted.  Every  item  of  information 
that  could  have  been  imparted  by  the  publication  in  full  of  the 
ordinance  was  given  by  the  publication  that  was  actually  made ; 
the  abstract  of  the  ordinance  would  contain  the  same  matter  and 
no  more  than  was  contained  in  the  resolution,  except  that  the 
ordinance  referred  to  the  levying  of  an  assessment  to  pay  for  the 
improvement,  but  that  followed  as  of  course  and  was  but  a  tech- 
nical and  formal  detail  of  a  matter  of  which  owners  of  property 
would  be  obliged  to  take  notice  as  a  necessary  legal  consequence  of 
the  resolution  to  make  the  improvement  •  We  do  not  think  this 
mere  technical  omission  is  sufficient  to  invalidate  the  whole  assess- 
ment and  to  charge  the  expense  thereof  upon  the  property  holders 
of  the  city  at  large. 

For  the  reasons,  therefore,  that  these  plaintiflEs  knew  at  the  time 
they  paid  the  assessment  of  the  facts  constituting  asserted  ille- 
gality in  the  non-performance  of  the  work  according  to  the  terms  of 
the  drdinance  and  of  the  contract ;  that  tliey  have  failed  to  show,  as 
matter  of  fact,  that  the  certificate  of  the  commissioner  of  public 
works  was  in  fact  false,  and  that  the  publication  in  the  City  Reco7*d 
was  sufficient  to  notify  property  owners,  we  think  the  judgment 
appealed  from  should  be  affirmed,  with  costs. 

O'Bbibn  and  McLaughlin,  JJ.,  concurred ;  Van  Brunt,  P.  J., 
and  Laughlin,  J.,  concurred  in  result. 

Judgment  affirmed,  with  costs. 

App.  Dnr.— Vol.  LXVII.        7 
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The  Fred  Oppermann,  Jr.,  Brewing  Company,  Respondent,  v. 
Annie  Pearson,  as  Administratrix,  etc.,  of  Samuel  W.  Pearson, 
Deceased,  Appellant. 

Appeal  — a  statemsnt  that  a  caw  contains  aU  the  evidence  must  be  contained  in  the 
case,  not  in  the  preliminary  statement  required  by  rule  41. 

The  statement  that  a  case  on  appeal  from  a  judgment  entered  upon  the  report  of 
a  referee  contains  all  the  evidence  adduced  at  the  trial  which  is  essential  to  a 
review  of  the  judgment  upon  the  facts  must  form  part  of  the  case,  and  it  is 
not  sufficient  for  the  appellant  to  insert  it  in  the  preliminary  statement  required 
to  be  prefixed  to  the  case  by  rule  41  of  the  General  Rules  of  Practice. 

Appeal  by  the  defendant,  Annie  Pearson,  as  administratrix,  etc., 
of  Samuel  W.  Pearson,  deceased,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  29th  day  of  August,  1901,  upon 
the  report  of  a  referee. 

Eugene  H,  Pomeroy^  for  the  appellant. 

Ashhei  P.  Fitchy  for  the  respondent. 

Patterson,  J. : 

The  appeal  in  this  case  brings  up  for  consideration  the  decision 
of  a  referee  upon  issues  of  fact,  but  the  record  is  not  in  proper  con- 
dition to  enable  us  to  review  that  decision.  There  is  no  statement 
in  the  case  that  it  contains  all  the  evidence  adduced  at  the  trial. 
Such  a  statement  is  required  and  should  be  contained  in  a  proposed 
case,  in  order  that  the  respondent  may  be  notified  that  questions  of 
fact  are  to  be  brought  up  for  review  as  well  as  questions  of  law. .  It 
forms  part  of  the  case,  and  it  is  not  sufficient  for  a  party  printing  a 
record  to  insert  it  in  the  preliminary  statement  to  be  prefixed  to  the 
case  showing  the  time  of  the  beginning  of  the  action  or  special  pro- 
ceeding, the  service  of  the  respective  pleadings  and  the  names  of 
the  original  parties  in  full,  and  any  change  in  the  parties,  as  required 
by  rule  41  of  the  General  Rules  of  Practice.  Although  the  present 
record  is  defective,  it  is  apparent  that  matters  of  fact  are  to  be  con- 
sidered principally  on  the  appeal,  and  under  the  special  circum- 
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stances  of  the  case  the  appellant  should  be  allowed  to  take  proper 
proceedings  to  amend  the  case.  For  this  purpose  the  papers  may 
be  withdrawn  and  corrected,  after  which  the  appeal  may  be  again 
brought  on  by  service  of  a  new  notice  of  argument  and  the  filing  of 
the  amended  record  with  the  clerk  of  this  court. 

Van  Bbunt,  P.  J.,  O'Brien,  McLaughun  and  Laughlin,  JJ., 
concurred. 

Case  sent  back  for  correction. 


Dennis  O'Connor,  as  Administrator,  etc.,  of  John  O'Connor, 
Deceased,  Respondent,  v.  Union  Railway  Company  of  New 
York  City,  Appellant. 

Street  sweeper  —  care  which  he  u  required  to  exercise  to  prevent  injury  from  a 

street  car. 

A  street  sweeper  in  the  employ  of  a  city,  at  work  upon  a  public  street  between 
the  rails  of  a  street  surface  railway,  is  not  bound  to  exercise  the  same  degree  of 
care  with  respect  to  street  cars  that  would  be  required  of  ordinary  pedestrians. 

In  an  action  to  recover  damages  resulting  from  the  death  of  the  street  sweeper  in 
consequence  of  his  being  struck  by  a  rapidly  approaching  street  car,  which 
gare  no  notice  of  its  approach  until  it  was  within  ten  feet  of  him,  evidence  that 
from  time  to  time  at  intervals  of  a  minute  or  so  he  looked  for  the  approach  of 
cars  upon  the  track  on  which  he  was  working,  and  that  he  was  doing  his  work 
in  the  usual  and  proper  way,  is  sufficient  to  warrant  a  finding  that  he  exercised 
such  care  as  was  required  of  him  under  the  circumstances. 

Appeal  by  the  defendant,  the  Union  Railway  Company  of  New 
York  City,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  15th  day  of  May,  1901,  upon  the  verdict  of  a  jury  for 
$7,000,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
4th  day  of  June,  1901,  denying  the  defendant's  motion  for  a  new 
trial  made  upon  the  minutes. 

Charles  F,  Brown^  for  the  appellant. 

J.  Arthur  Corhin^  for  the  respondent. 
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Patterson,  J. : 

The  trial  of  this  action  resulted  in  a  verdict  for  the  plaintiff,  from 
the  judgment  entered  upon  which  and  from  an  order  denying  a 
motion  for  a  new  trial  the  defendant  appeals. 

The  plaintiff's  intestate  was  a  street  sweeper  employed  by  the  city 
of  New  York.  While  he  was  engaged  at  work  on  Third  avenue, 
near  One  Hundred  and  Sixty-eighth  street,  he  was  struck  by  a 
trolley  car  of  the  defendant  and  received  injuries  from  which  he 
died.  It  is  urged  by  the  appellant  that  the  evidence  was  insuffi- 
cient to  establish  either  negligence  of  the  defendant's  servant  in 
charge  of  the  car,  or  freedom  from  contributory  negligence  of  the 
plaintiff's  intestate.  Concerning  the  negligence  of  the  defendant, 
the  evidence  on  the  part  of  the  plaintiff  was  sufficient  to  present 
that  issue  to  the  jury.  The  plaintiff's  intestate  was  working  on 
the  public  street,  where  he  not  only  had  the  right  but  was  required 
to  be,  and  it  was  the  duty  of  the  motorman  in  charge  of  the  defend- 
ant's car  to  use  reasonable  care  in  avoiding  him.  {Smith  v.  Bailey j 
14:  App.  Div.  285.)  There  is  testimony  tending  to  show  the  want 
of  proper  or  reasonable  care  of  the  motorman  in  approaching  the 
plaintiff's  intestate.  There  is  a  great  conflict  of  evidence  respecting 
the  details  of  the  accident.  The  evidence  on  the  part  of  the  plain- 
tiff is  to  the  effect  tliat  the  deceased  was  at  work  between  the  rails 
of  the  easterly  track  of  the  defendant's  road  on  Third  avenue, 
between  One  Hundred  and  Sixty-eighth  and  One  Hundred  and 
Sixty-ninth  streets ;  that  the  defendant's  car  approached  at  a  rapid 
rate  of  speed,  and  no  bell  was  rung  nor  other  warning  or  signal 
given  by  the  motorman  until  he  was  within  about  ten  feet  of  the 
deceased,  who  then  looked  up,  but  was  struck  before  he  could 
escape  contact  with  the  car.  The  testimony  on  behalf  of  the 
defendant,  on  the  other  hand,  was  that  the  plaintiff's  intestate  was 
at  work  on  the  highway  to  the  east  of  the  easterly  rail,  and  that  he 
was  not  in  a  position  of  peril ;  that  the  car  was  not  proceeding 
rapidly ;  that  the  motorman  was  ringing  his  bell  as  the  car  was 
approaching,  and  the  decedent  stepped  backward  and  upon  the 
track,  and  that  the  car  could  not  be  stopped  in  time  to  avoid  the 
accident.  The  verdict  of  the  jury,  accepting  the  plaintiff's  version 
of  the  occurrence,  is  sustained  by  abundant  evidence  and  cannot 
be  interfered  with.     The  inference  of  negligence  on  the  part  of  the 
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inotorman  was  authorized  by  the  evidence.  {Hennessy  v.  Brooklyn 
Heights  R.  R.  Co.,  57  App.  Div.  27  ;  Bengivenga  v.  Brooklyn 
UeigkU  R.  R,  Co,,  48  id.  515.) 

The  issue  as  to  contributory  negligence  was  properly  and  fairly 
presented  to  the  jury.  It  has  been  held  that  persons  who  are 
employed  by  a  municipality  and  working  upon  the  public  highway 
are  not  bound  to  exercise  the  same  degree  of  care  while  in  the 
street  that  would  be  required  of  ordinary  pedestrians.  (Smith  v. 
Bailey,  supra  ;  Dipaolo  v.  Third  Ave,  R.  R.  Co,,  55  App.  Div. 
560.)  Nevertheless,  such  persons  are  required  to  use  reasonable 
care  to  avoid  being  run  over.  It  appeared  in  evidence  in  the 
present  case  that  the  plaintiff's  intestate,  while  engaged  in  working 
on  tlie  track,  from  time  to  time  and  at  intervals  of  a  minute  or  so, 
looked  for  the  approach  of  cars  upon  the  track  on  which  he  was 
working,  and  also  that  he  was  doing  his  work  in  the  usual  and 
proper  way.  While  the  testimony  given  by  the  witnesses  for  the 
defendant  would  locate  the  plaintiff's  intestate  at  a  place  outside  of 
the  tracks  when  the  car  was  but  a  short  distance  from  him,  it  was 
for  the  jury  to  say  what  his  position  was,  at  and  just  before  the 
contact  of  the  car  with  him,  and  hence,  for  them  to  determine 
whether  or  not  he  did  exercise  such  care  as  was  required  of  him  to 
avoid  approaching  vehicles. 

It  is  claimed  by  the  defendant  that  the  trial  judge  erroneously 
instructed  the  jury  upon  the  subject  of  contributory  negligence. 
Upon  that  topic  the  court  said  :  "  If  the  man  exercised  reasonable 
care  in  that  way  (looking  back  for  a  car)  he  would  not  be  guilty  of 
contributory  negligence  by  standing  and  sweeping  and  not  actually 
looking  back  all  the  time  to  see  whether  a  car  was  coming.  If, 
under  those  circumstances,  exercising  that  reasonable  degree  of  care 
which  an  ordinarily  prudent  person  would  exercise  under  like  cir- 
camstances,  if  a  car  comes  upon  him  without  warning,  through 
the  negligence  of  the  defendant,  no  claim  of  contributory  negligence 
can  be  reasonably  maintained."  That  was  a  concise  and  proper  rule 
for  the  guidance  of  the  jury  in  this  particular  case,  and  accords  with 
authority  upon  that  subject.  As  said  in  Smith  v.  Bailey  {supra) : 
"  Undoubtedly  those  persons  who  are  engaged  upon  the  streets  in 
the  public  service  cannot  exercise  the  same  diligence  in  getting  out 
of  the  way  of  passing  vehicles  as  those  persons  can  who  are  simply 
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crossing  the  streets  and  avennes ;  and  it  cannot  be  expected  that  they 
should,  because  if  their  time  were  taken  up  by  looking  out  for  com- 
ing vehicles,  it  would  be  impossible  for  them  to  carry  on  their  work. 
They  cannot,  however,  be  reckless.  They  are  bound  to  use  reason- 
able care  in  seeking  to  avoid  the  dangers  by  which  they  are  sur- 
rounded." There  was  no  error,  therefore,  in  the  instruction  given 
to  the  jury. 

Finally,  it  is  contended  that  the  damages  are  excessive,  and  in  that 
we  agree.  The  recovery  should  be  reduced  to  $5,000.  If  the 
plaintiff  stipulates  to  allow  such  reduction,  the  judgment  as  so  modi- 
fied and  the  order  will  be  affirmed,  without  costs,  otherwise  they 
must  be  reversed  and  a  new  trial  ordered,  with  costs  to  the  appel- 
lant  to  abide  the  event. 

Vak  Brunt,  P.  J.,  O'Brien,  MoLauohlin  and  Laughlin,  JJ., 
concurred. 

On  plaintiff  stipulating  to  allow  reduction  mentioned  in  opinion, 
judgment  as  so  modified  affirmed,  without  costs,  and  order  affirmed, 
without  costs,  otherwise  judgment  and  order  reversed,  new  trial 
ordered,  costs  to  appellant  to  abide  event. 


Waltham  Manufacturino  Company,  Appellant,  v,  William  A* 
67        i02i  Brady  and  Others,  Respondents. 


82         «596 


An  order  amending  a  pleading  ehould  require  eerviee  of  a  copy  thereof —  an  order 
denying  a  reeettlement  is  not  appealable. 

An  order  which  effects  a  radical  reformation  of  a  pleading  by  striking  out  cer- 
tain parts  thereof,  should  provide  for  the  service  of  the  reformed  pleading. 
An  order  denying  a  motion  to  resettle  another  order  is  not  appealable. 

Appeal  by  the  plaintiff,  the  Waltham  Manufacturing  Company, 
from  so  much  of  an  order  of  the  Supreme  Court,  made  at  the  New 
York  Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  21st  day  of  May,  1901,  granting  the 
plaintiff's  motion  to  strike  out  certain  portions  of  the  answer  as  fails 
to  provide  for  the  service  of  the  defendants'  amended  answer  upon 
the  plaintiff,  and  also  from  an  order  of  the  Supreme  Court,  made  at 
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the  New  York  Special  Term  and  entered  in  the  office  of  the  clerk 
of  the  county  of  New  York  on  the  10th  day  of  June,  1901,  deny- 
ing the  plaintiff's  motion  to  resettle  the  former  order  by  inserting 
therein  a  provision  for  the  service  of  the  amended  answer  upon  the 
plaintiff's  attorneys. 

Wayla/nd  E,  Benjamin^  for  the  appellant. 

A,  J,  Dittenhoefer^  for  the  respondents. 

Pattbeson,  J. : 

The  plaintiff  appeals  from  two  orders,  by  one  of  which  its  motion 
to  strike  out  certain  parts  of  the  defendants'  answer  was  granted, 
but  no  provision  is  contained  in  that  order  requiring  the  service 
by  the  defendants  of  an  amended  answer.  The  second  order  was 
made  upon  the  denial  of  the  plaintiff's  motion  to  resettle  the  first 
by  adding  thereto  the  requirement  that  an  amended  answer  be 
served.  The  appeal  from  the  second  order  must  be  dismissed,  as 
such  an  order  is  not  appealable. 

Concerning  the  first  order,  it  is  quite  evident  that  it  should  have 
contained  a  provision  requiring  the  service  of  the  amended  answer. 
An  examination  of  the  pleading  from  which  irrelevant  and  redun« 
dant  matter  was  stricken  out  renders  that  apparent.  Where  a 
pleading  is  reformed  as  radically  as  was  the  answer  in  this  case,  by 
the  order  of  the  court  striking  out  certain  parts  of  it,  the  reformed 
or  substituted  pleading  should  be  served.  The  answer  condemned 
in  this  case  set  up  various  separate  defenses,  the  fourth  of  which 
was  preceded  by  the  formula  "  realleging,  reasserting  and  reiterating 
each  and  every  allegation  hereinbefore  contained."  That  formula 
was  stricken  out,  as  were  also  certain  affirmative  allegations  incor- 
porated Ib  the  fourth  defense.  The  plaintiff  may  desire  to  demur 
to  what  is  left  of  the  fourth  defense,  and  cannot  well  do  .so  with 
nothing  to  present  to  the  court  but  the  answer  as  originally  drawn 
and  the  order  of  the  court  striking  out  parts  thereof.  The  defend- 
ants should  have  been  required  to  serve  an  amended  answer,  and  the 
order  granting  the  motion  to  strike  out  should  be  modified  by  insert- 
ing a  proper  provision  requiring  such  service. 

The  appeal  from  the  order  to  resettle  order  must  be  dismissed, 
with  ten  dollars  costs. 
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The  order  striking  out  parts  of  the  answer  should  be  modified  as 
above  directed,  with  ten  dollars  costs  and  disbursements  to  the 
appellant. 

Van  Bkunt,  P.  J.,  O'Brien,  McLaughlin  and  Laughlin,  JJ., 
concurred. 

Appeal  from  order  denying  resettlement  dismissed,  with  ten  dol- 
lars costs.  Order  striking  out  parts  of  answer  modified  as  directed 
in  opinion,  with  ten  dollars  costs  and  disbursements  to  appellant. 


67        104 
f  67____616   jQH2ff  S.  Baibd  and   Others,  as  Trustees  of  and  under  the  Last 
Will  and  Testament  of  John  Baikd,  Deceased,  Respondents,  v. 
Maby  a.  Campbell  (also  Known  as  Masy  J.  Campbell),  Appel- 
lant, Impleaded  with  Others. 

!ntle  to  ike  marshes  on  the  Harlem  river  between  Ninety-third  and  One  Hundred  and 
Fifth  streets.  New  York  —  it  passed  under  the  original  Harlem  patent  and  not 
under  the  Dongan  patent — proof  of  title,  when  rehired. 

The  marsh  which  formerly  bordered  on  the  Harlem  or  Bast  river  and  extended 
from  -what  is  now  Ninety-third  street  in  the  city  of  New  Tork,  north  to  One 
Hundred  and  Fifth  street,  and  westerly  to  Third  avenue,  which  was  intersected 
by  creeks  and  produced  an  annual  crop  of  sedge  or  salt  grass,  annually  har- 
vested by  the  owner  of  the  upland,  and  which  was  flooded  by  extraordinarily 
high  tides  but  not  by  ordinary  high  tides,  passed  under  the  original  Harlem 
patent  granted  by  Governor  Nicholls  in  May,  1666,  and  not  under  the  Dongan 
charter,  by  which  the  city  of  New  York  acquired  title  to  the  tideway  or  land 
between  high  and  low-water  mark  on  the  whole  circuit  of  Manhattan  island. 

This  conclusion  is  strengthened  by  the  fact  that  the  inhabitants  and  freeholders 
of  Harlem  granted  the  marsh  in  question  to  John  de  La  Montague  in  1672  and 
by  the  fact  that  de  La  Montague  and  his  grantees  for  more  than  200  years  exer- 
cised the  right  of  ownership  over  the  property  and  that  during  this  period  the 
city  of  New  York  made  no  claim  to  the  property,  but  recognized  the  title  of 
the  grantees. 

Queere,  whether,  when  the  defendant  in  an  action  of  ejectment  holds  possession 
under  a  forged  deed  purporting  to  have  been  executed  by  the  plaintiffs'  testa- 
tor, it  is  incumbent  upon  the  plaintiffs  to  establish  the  validity  of  their  testa- 
tor's title. 

Appeal  by  the  defendant,  Mary  A.  Campbell  (also  known  as ' 
Mary  J.  Campbell),  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiffs,  entered  in  the  office  of  the  clerk  of  the 
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county  of  New  York  on  the  27th  day  of  February,  1901,  upon  the 
verdict  of  a  jury ;  also  from  an  order  entered  in  said  clerk's  office 
on  the  20th  day  of  February,  1901,  denying  said  defendant's  motion 
for  a  new  trial  made  upon  the  minutes,  and  also  from  an  order  made 
at  the  New  York  Trial  Term  and  entered  in  the  office  of  the  clerk 
of  the  county  of  New  York  on  the  27th  day  of  February,  1901, 
granting  to  the  plaintiffs  an  extra  allowance  of  costs. 

John  C,  Shaw^  for  the  appellant. 

William  H.  Wilder^  for  the  respondents. 

Ingbaham,  J. : 

The  action  was  brought  to  recover  the  possession  of  two  lots  of  land 
on  the  east  side  of  First  avenue,  between  One  Hundred  and  Third 
and  One  Hundred  and  Fourth  streets,  in  the  city  of  New  York.  The 
complaint  alleges  that  one  John  Baird  was,  from  the  25th  of  July, 
1878,  and  down  to  the  17th  of  October,  1891,  seized  in  fee  simple 
and  in  lawful  possession  of  the  premises  in  question,  and  that  he 
died  on  or  about  the  17th  of  October,  1891,  leaving  a  last  will  and 
testament,  whereby  he  devised  the  said  real  estate  to  certain  trustees 
named  in  the  will  upon  certain  trusts  therein  specified ;  that  two  of 
the  trustees  thereafter  resigned  and  two  of  the  plaintiffs  were  duly 
appointed  trustees  in  their  place,  and  that  the  plaintiffs  are  now 
trustees  under  the  said  will  and  entitled  to  the  possession  of  the 
property  in  question ;  that  on  or  about  the  6th  of  September,  1892, 
the  defendant  Mary  A.  Campbell  unlawfully  entered  into  and  upon 
said  premises,  and  has  ever  since  contuiued  therein,  and  the  com- 
plaint asks  to  recover  the  possession  of  the  property  and  damages 
for  withholding  the  same.  The  defendant  Mary  A.  Campbell 
answered,  denying  each  and  every  allegation  of  the  complaint,  and 
upon  the  issue  thus  framed  the  action  was  brought  on  for  trial  and 
the  case  submitted  to  a  jury,  who  found  a  verdict  in  favor  of  the 
plaintiffs  upon  which  judgment  was  entered,  and  from  which  judg- 
ment the  defendant  Mary  A.  Campbell  appeals. 

Upon  the  trial  it  appears  to  have  been  conceded  that  the  appel- 
lant had  no  title  to  the  property,  that  she  held  possession  under  a 
bargam  and  sale  aeed  made  by  John  Allen,  her  father,  dated  Sep- 
tember 6,  1892,  the  consideration  of  which  is  not  stated.  There 
was  also  in  evidence  what  purported  to  be  a  bargain  and  sale  deed 
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without  covenants,  whereby  John  Baird,  of  the  city,  county  and  State 
of  New  York,  conveyed  to  John  Allen  the  premises  in  question, 
with  two  lots  adjoining  the  same  on  the  south,  the  consideration 
being  the  '^  sum  of  one  dollar  and  other  good  considerations."  This 
deed  was  dated  May  19, 1892,  was  acknowledged  May  20, 1892,  and 
was  recorded  May  23,  1892.  Upon  the  trial  it  was  conceded  that 
John  Baird  died  on  the  17th  of  October,  1891,  more  than  six  months 
before  the  day  upon  which  this  deed,  which  purported  to  convey 
this  property  to  the  appellant's  father,  from  whom  she  derived  title, 
purports  to  have  been  executed.  Consequently,  this  deed  was  a 
forgery  and  under  it  the  appellant  could  claim  no  title  or  right  of  pos- 
session. This  forged  deed  having  been  recorded  on  the  twenty-third 
of  May,  Allen  the  grantee  therein,  on  the  sixth  of  the  following 
September,  attempted  to  convey  the  property  described  therein  to 
the  appellant,  and  shortly  thereafter  died.  The  defendant,  making 
no  claim  to  a  title  to  the  property,  and  conceding  that  either  she  or 
her  father  obtained  possession  under  a  forged  deed,  seeks  to  retain 
such  possession  by  attacking  the  title  of  the  plaintiffs,  claiming  that 
the  title  is  in  the  city  of  New  York,  although  it  appeared  beyond 
dispute  that  the  city  of  New  York  has  never  claimed,  but  for  many 
years  has  disclaimed,  such  title.  This  attempt  by  forgery  to  make  an 
apparent  paper  title  to  the  property  was  quite  ingeniously  devised, 
and  but  for  the  fact  that  the  forgers  made  a  mistake  in  the  date  of 
the  forged  deed,  dating  it  over  six  months  after  the  death  of  the 
person  purported  to  be  the  grantor,  it  would  under  the  circum- 
stances have  been  somewhat  difficult  to  prove  the  fact  of  the  forgery. 
The  deed  was  recorded  and  then  disappeared ;  the  record  was  the 
only  evidence  of  the  existence  of  the  deed :  and  now  the  person  who 
succeeds  to  the  title  of  the  one  entering  into  the  possession  of  the 
property  under  this  forged  deed,  making  no  claim  to  have  paid  any- 
thing for  it,  seeks  to  retain  possession  by  attacking  the  title  of  those 
succeeding  to  the  interest  of  the  alleged  grantor  under  whom  her 
predecessor  in  title  took  possession,  thus  seeking  to  sustain  the  pos- 
session acquired  under  this  forgery  by  showing  that  the  person 
whose  deed  was  forged  was  not  entitled  to  the  possession  —  a  posi- 
tion which  is  certainly  somewhat  inconsistent  with  her  statement 
that  she  was  entirely  innocent  of  any  participation  in  or  knowledge 
of  the  forgery  upon  which  her  right  to  possession  is  based.     We  will 
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assume,  however,  that  the  rule  is  as  stated  by  the  appellant,  that  a 
person  actually  in  possession  of  real  property,  no  matter  how  such 
possession  was  acquired,  cannot  be  ejected  therefrom  unless  the  per- 
son  seeking  to  eject  him  can  prove  title  or  superior  right  to  posses- 
sion ;  or,  in  other  words,  that  a  person  seeking  to  obtain  possession 
of  land  must  depend  upon  the  strength  of  his  own  title. 

In  examining  plaintiffs'  title  to  the  premises,  we  start  with  the 
concession  made  by  defendant  upon  the  trial,  that  the  plaintiffs' 
predecessor  in  title  was  the  grantee  in  a  deed  from  one  Boyd,  dated 
July  25,  1878,  which  purported  to  convey  the  premises  in  question 
in  fee  simple,  being  a  full  covenant  warranty  deed,  and  that  under 
this  deed  he  remained  in  possession  of  the  premises  until  the  time 
of  his  death ;  and  also  with  the  fact,  which  was  testified  to  by  the 
appellant  and  her  sister,  that  their  father  entered  into  possession 
under  this  forged  deed,  and  that  prior  to  the  date  of  this  forged 
deed  he  had  had  nothing  to  do  with  the  property.  The  plaintiffs' 
predecessor  in  title  being  in  possession  under  the  deed  from  Boyd, 
before  mentioned,  Boyd's  title  to  the  premises  at  the  time  he  exe- 
cuted the  deed  to  Baird  will  now  be  considered.  The  premises  in 
question  were  a  portion' of  a  large  marsh  which  originally  extended 
from  the  high  land  which  ran  down  to  the  waters  of  the  East  or 
Harlem  river  at  about  Ninety-third  street  north  to  about  One  Hun- 
dred and  Fifth  street  and  westerly  to  what  is  now  Third  avenue. 
At  the  north  of  this  marsh  there  was  a  strip  of  upland  that  ran 
down  to  the  river  which  seems  to  have  been  about  400  or  500  feet 
wide,  bounded  on  the  north  by  Mill  creek,  which  extended  west- 
erly beyond  Fifth  avenue.  Tlie  physical  condition  of  this  marsh 
prior  to  the  time  that  First  and  Second  avenues  and  Avenue  A 
were  filled  in  would  seem  to  have  been  low,  wet  land,  at  times 
covered  by  the  tide  flowing  in  from  the  East  or  Harlem  river,  upon 
which  grew  salt  grass  or  sedge,  and  which  from  the  very  earliest 
times  had  been  used  by  the  owner  of  the  upland  to  cut  sedge  or 
salt  hay  and  for  such  other  uses  as  were  suitable  to  the  character 
of  the  land.  This  marsh  was  intersected  by  several  creeks  into 
which  the  water  flowed  and  from  which  it  would  appear  the  marsh 
was  overflowed.  The  evidence  on  the  part  of  the  plaintiffs  tended 
to  show  that  this  marsh  was  only  covered  with  water  at  times  of 
extraordinary  high  tides,  generally  caused  by  a  strong  east  wind 
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which  backed  the  water  up  upon  the  lands,  and  that  the  mai*sh 
was  not  covered  with  water  at  ordinary  high  tides.  The  evidence 
introduced  by  the  defendant  tended  to  show  that  these  marshes 
were  covered  at  ordinary  high  tides.  The  property,  however,  was 
distinctly  a  marsh  land  covered  with  salt  hay  or  grass  upon  which 
a  person  could  walk,  and  producing  an  annual  crop  of  sedge  or  salt 
hay.  Strictly  speaking,  it  was  no  part  of  the  tideway  of  the  Har- 
lem or  East  river.  The  water  flowed  in  through  the  various  creeks 
that  intersected  the  marsh.  It  seems  to  me  there  is  a  clear  dis- 
tinction —  the  materiality  of  which  will  appear  when  we  consider 
the  various  grants  by  the  British  crown  after  the  conquest  of  New 
York  by  the  British  —  between  what  is  known  as  a  tideway  along 
the  banks  of  the  sea,  or  an  arm  of  the  sea,  and  a  large  piece  of  marsh 
land  like  this  in  question  intersected  by  creeks  and  upon  which  grew 
agricultural  product  which  was  used  by  the  owners  of  adjacent 
upland  for  the  ordinary  purposes  for  which  such  land  can  be  used. 

There  was  considerable  evidence  introduced  upon  the  trial  as  to 
the  character  of  this  land  and  of  the  extent  to  which  the  ordinary 
ebb  and  flow  of  the  tide  covered  it.  Mr.  McGown,  a  son  of  the  owner 
of  the  upland  prior  to  1 833,  was  called  as  a  witness  for  the  plain- 
tiffs. He  testified  that  his  parents  had  lived  in  a  house  on  the  strip 
of  upland  just  north  of  these  marshes,  which  subsequently  came  to 
be  known  as  the  "  Red  House,"  and  his  testimony  extends  much 
further  back  than  that  of  any  of  the  other  witnesses  called  in  this 
case.  His  parents  left  this  property  in  the  year  1833,  and  he 
describes  the  conditions  existing  prior  to  that  time.  From  his  testi- 
mony it  would  appear  that  this  marsh  upon  which  grew  salt  hay 
and  sedge  was  covered  with  water  at  the  extraordinary  high  tide 
which  occurs  in  the  spring  equinox,  or  such  high  tides  as  were 
caused  by  strong  easterly  winds,  but  that  the  daily  ordinary  tides 
did  not  cover  these  marshes ;  that  during  all  the  time  that  his  par- 
ents occupied  the  premises  they  claimed  the  exclusive  right  to  these 
marshes,  prevented  others  from  using  them  for  any  purpose,  and 
used  them  for  the  ordinary  purposes  for  which  they  were  available, 
cutting  the  salt  grass  and  sedge.  This  testimony  was  somewhat 
confirmed  by  the  recollections  of  others  who  had  Hved  in  the  neigh- 
borhood before  the  land  was  filled  in. 

None  of  the  witnesses  called  by  the  defendant  went  back  to  the 
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period  about  which  Mr.  McGown  testified,  and  there  is  nothing  to 
contradict  his  testimony  as  to  the  actual  condition  at  the  time  aboat 
which  he  testified.  The  defendant  introduced  several  maps  in  evi- 
dence and  called  several  surveyors  and  those  familiar  with  the  maps 
to  explain  them.  Upon  these  maps  this  property  is  shown  as  a 
marsh,  and  upon  some  of  them  there  is  a  line  drawn  as  indicating 
the  edge  of  the  meadow  or  high-water  line.  It  is  not  stated  on  any 
of  these  maps  as  to  which  high  water  this  line  referred,  nor  does  it 
appear  that  it  was  anything  more  than  a  distinction  between  upland 
and  marsh  land.  It  seems  to  me  that  these  maps  would  be  entirely 
consistent  with  Mr.  McGown's  testimony  as  to  the  tides  that  over- 
flowed this  marsh.  The  maps  fail  to  show  that  they  were  made 
from  an  actual  survey  of  the  premises  or  that  the  makers  of  the 
maps  attempted  to  delineate  thereon  the  line  to  which  the  daily  tides 
extended.  There  would  seem  to  be  no  question  but  that  at  times  of 
extraordinary  high  water  these  manshes  were  covered,  and  I  think 
these  maps  upon  which  so  much  stress  is  laid  can  be  reconciled  with 
the  conditions  described  by  Mr.  McGown  in  his  testimony,  which  was 
that  these  marshes  were  not  covered  with  water  by  the  ordinary 
daily  tides.  That  question,  however,  was  submitted  to  the  jury, 
who  found  by  their  verdict  that  these  marshes  were  not  covered 
with  water  at  the  ordinary  high  tides,  and  as  their  verdict  is  sup- 
ported by  the  evidence,  it  should  not  be  disturbed. 

At  the  time  of  the  conquest  of  the  province  of  New  York  by  the 
British  there  was  located  upon  the  lower  end  of  the  island  of  Manhat- 
tan a  city  called  New  Amsterdam,  and  upon  the  upper  end  of  the  island 
a  village  called  New  Harlem .  There  is  no  record  of  any  charter  having 
been  granted  to  the  village  of  Harlem  prior  to  the  occupation  by  the 
British,  but  shortly  thereafter  a  village  was  incorporated  and  a  grant 
made  to  its  inhabitants  by  the  Koyal  Governor.  The  question  as  to 
the  rights  acquired  by  this  village  thus  incorporated  and  its  inhabit- 
ants has  been  the  subject  of  considerable  discussion  in  the  courts  of 
this  State,  but  it  is  now  established  tliat  by  the  original  Harlem 
patent  a  town  or  village  was  formed.  This  original  patent  was 
granted  by  Governor  NichoUs  in  May,  1666.  It  recites  the  exist- 
ence of  the  town  or  village  of  New  Harlem,  "  now  in  the  tenure  or 
occupation  of  several  freeholders  and  inhabitants  who  have  been  at 
considerable  charge  in   building  as  well  as  manuring,  planting. 
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fencing  the  said  town  and  lands  thereunto  belonging,"  and  for  a  con- 
firmation unto  the  said  freeholders  and  inhabitants  in  enjoyment 
and  possession  of  their  particular  lots  and  estates  in  said  town, 
and  also  for  the  encouragement  to  them  in  the  further  improve- 
ment of  the  said  lands  the  Governor  "  thought  fit  to  ratify,  con- 
firm and  grant,  and  by  these  presents  do  ratify,  confirm  and  grant 
unto  the  said  freeholders  and  inhabitants,  their  heirs,  successors  and 
assigns,  and  to  each  and  every  of  them  their  particular  lots  and 
estates  in  the  said  Town  or  any  part  thereof ;  and  I  do  likewise  con- 
firm and  grant  unto  the  freeholders  and  inhabitants  in  general  their 
heirs,  successors  and  assigns,  the  privileges  of  a  Town,  but  immedi- 
ately depending  on  this  City,  as  being  within  the  liberties  thereof." 
The  limits  of  the  town  were  then  fixed  by  a  line  which  ran  from 
the  North  river  in  the  neighborhood  of  One  Hundred  and  Twenty- 
eighth  street  to  the  East  river,  at  a  point  considerably  below  the 
premises  in  question,  opposite  to  what  is  now  known  as  Blackwell's 
island,  and  from  this  line  the  town  of  Harlem  extended  on  the 
north  to  the  Harlem  and  Hudson  rivers,  the  patent  continuing : 
"  It  shall  be  the  West  bounds  of  their  lands,  and  all  the  lands  lying, 
being  within  the  said  line,  so  drawn  North  and  South,  as  aforesaid, 
eastward  to  the  town  and  Harlem  Kiver,  as  also  the  North  and  East 
Rivers  shall  belong  to  the  said  town.  Together  with  all  the  soils, 
creeks,  quarries,  woods,  meadows,  pastures,  marshes,  waters,  fishing, 
hunting  and  fowling.  And  all  other  profits,  commodities,  emolu- 
ments and  hereditaments  to  the  lands  and  premises  within  the  said 
line  belonging,  or  in  any  wise  appertaining  with  their  and  every  of 
their  appurtenances."     (Pirsson's  Dutch  Grants,  pp.  10,  11.) 

This  patent  was  confirmed  by  two  subsequent  patents ;  one  by 
Governor  Nicholls  in  the  year  1667,  and  one  by  Governor  Dongan 
in  March,  1686.  (Id.  pp.  159,  162.)  Prior  to  the  conquest  by  the 
British,  it  would  appear  that  the  farm,  of  which  this  marsh  was  a  part, 
was  in  possession  of,  or  claimed  by,  one  John  de  La  Montague,  and 
in  the  year  1672  the  inhabitants  and  freeholders  of  Harlem  granted 
to  John  de  La  Montague  a  piece  of  land  with  the  meadows  thereto 
annexed,  named  "  Montague's  Point,"  with  the  meadows  in  the  bend 
of  Hell  Gate,  and  it  was  under  this  grant  that  the  heirs  and  grantees 
of  de  La  Montague  have  held  and  claimed  title  to  the  upland  and  the 
meadows  in  question.     Subsequent  to  this  grant  by  the  inhabitants 
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and  freeholders  of  Harlem,  and  in  1686,  the  city  of  New  York 
acquired  under  the  Dongan  charter  the  title  to  the  tideway  or  land 
between  high  and  low-water  mark  on  the  whole  circuit  of  Manhat- 
tan island.  It  seems  quite  clear  that  if  this  marsh  or  meadow  had 
vested  in  the  inhabitants  and  freeholders  of  Harlem  prior  to  the 
grant  to  the  city  of  New  York,  and  had  been  granted  by  the  inhab- 
itants and  freeholders  of  Harlem  to  John  de  La  Montague,  the 
city  of  New  York  has  no  title  to  the  premises  in  question. 

The  effect  of  these  two  grants  to  the  inhabitants  and  freeholders 
of  Harlem  and  the  city  of  New  York  was  discussed  by  the  Court  of 
Appeals  in  Mayor  v.  Hart  (95  N.  Y.  443).  The  property,  the  title 
to  which  was  in  question  in  that  case,  was  a  piece  of  land  at  the 
foot  of  One  Hundred  and  Twenty-ninth  street  and  the  Third  avenue, 
and  included  the  strip  of  land  between  high  and  low- water  marks 
on  the  Harlem  river.  It  was  there  held  that  at  the  time  of  the  con- 
quest  of  New  York  by  the  British  the  common  law  of  England 
entered  with  them,  and  that  under  the  common  law  the  grant  to  the 
inhabitants  and  freeholders  of  Harlem  ended  at  high-water  mark 
along  the  river ;  that  the  tideway  upon  the  river  between  the  high 
and  low-water  mark  had  not  passed  under  the  Harlem  patent,  but 
had  passed  to  the  city  of  New  York  under  the  Dongan  charter. 
The  question  settled  by  that  decision  was  as  to  the  strip  of  land 
along  the  river  between  high  and  low-water  mark.  The  question 
here  presented  is  as  to  a  large  tract  of  meadow  or  marsh  land 
extending  along  the  river  for  upwards  of  a  half  mile  and  of  nearly 
the  same  depth,  distinctively  a  marsh  upon  which  grew  grass  and 
sedge.  It  would  seem  that  such  a  piece  of  land  came  directly 
within  the  description  contained  in  the  Harlem  patent.  To  the  vil- 
lage of  Harlem  or  to  its  inhabitants  and  freeholders  is  granted  all 
land  to  the  north  and  east  of  a  line  drawn  across  the  Manhattan 
island,  together  with  all  the  soils,  creeks,  quarries,  woods,  meadows, 
pastures,  marshes,  waters,  fishing,  hunting  and  fowling.  Within 
this  description  would  certainly  be  included  these  marshes.  No 
more  apt  terms  could  be  devised  to  describe  this  particular  piece  of 
marsh  land  along  the  river,  intersected  by  creeks  upon  which  salt 
hay  and  grass  grew,  valuable  to  the  farmer  as  appurtenant  to  his 
farm.  It  is  well  settled  that  surrounding  circumstances  and  the  con- 
struction given  to  them  by  the  parties  may  be  considered  to  reach 
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the  true  meaning  of  the  grant.  {Knapp  v.  Warner^  57  N.  Y.  668.) 
This  question  was  also  considered  by  Judge  Finch  in  Mayor  v. 
Ha/rt  {impra)j  who  said :  "  But  the  interesting  and  careful  researches 
of  the  counsel  for  the  city  demonstrate  that  Harlem  was  established 
as  a  village  within  the  general  limits  of  the  city  itself,  which  was 
meant  to  embrace  the  whole  island,  and  that  the  new  village  or  set- 
tlement was  formed  for  the  *  promotion  of  agriculture,'  '  the  secur- 
ity of  the  island  and  tlie  cattle  pasturing  thereon '  and  *  the  recrea- 
tion and  amusement  of  the  city  of  New  Amsterdam.'  *  *  * 
The  city  was  to  be  the  seaport,  and  for  this  purpose  its  water  front 
was  to  girdle  the  island,  while  the  village  was  meant  for  a  rustic 
hamlet,  whose  inhabitants  should  own  cattle  rather  than  ships ; " 
and  the  court  held  that  there  was  here  no  adequate  reason  for  stray- 
ing from  the  general  rule  in  construing  the  Harlem  patents  in  rela- 
tion to  this  strip  between  high  and  low-water  mark. 

The  limit  of  the  property  granted  by  the  Harlem  patent  to  the 
inhabitants  and  freeholders  of  Harlem  was  also  considered  by  the 
Court  of  Appeals  in  Sage  v.  Mayor  (154:  N.  Y.  61) ;  Jarvis  v. 
Lynch  (157  id.  445)  and  Matter  of  City  of  New  York  (168  id. 
134).  The  result  of  these  cases,  applying  the  rule  established  in 
Mayor  v.  Hart  {supra),  has  been  to  confirm  the  title  of  the  city  of 
New  York  to  the  tideway  between  high  and  low-water  mark  upon 
the  Harlem  river,  extending  the  property  granted  to  the  inhabitants 
and  freeholders  of  Harlem  to  the  high-water  mark  upon  the  river. 
In  Sage  v.  Mayor  {supra)  attention  is  called  to  the  confirmation 
by  the  first  Constitution  of  this  State  of  "  grants  of  land  within  this 
State  made  by  the  authority  of  the  said  King,  or  his  predecessors  " 
(see  Const.  1777,  §§  35,  36);  and  it  was  held  that  the  right  of  the 
people  to  improve  the  tideway  between  high  and  low-water  mark 
reserved  in  the  grant  to  the  inhabitants  and  freeholders  of  Harlem 
permitted  the  State,  or  its  substitute,  the  municipal  corporation  of  the 
city  of  New  York,  to  improve  the  tideway  for  the  purpose  of  naviga- 
tion or  commerce,  notwithstanding  that  it  thereby  inflicted  injury  upon 
the  riparian  rights  which  attached  to  the  property  abutting  on  the  river 
which  had  been  acquired  under  the  grant  to  the  inhabitants  and  free- 
holders of  Harlem.  These  cases  all  refer  to  the  tideway,  strictly 
speaking,  namely,  to  that  strip  of  land  abutting  upon  the  river  which 
was  included  between  the  ordinary  high  and  low-water  mark. 
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A  different  question  is  here  presented.  The  land  in  dispute  is  a 
marsh,  mthin  the  express  terms  of  the  grant  to  the  inhabitants  and 
freeholders  of  Harlem,  is  useful  and  has  always  been  used  for  the 
purpose  for  which  the  village  of  Harlem  was  established,  to  secure 
food  and  bedding  for  cattle  and  in  general  aid  of  agriculture  —  a 
most  important  consideration  for  "  a  rustic  hamlet,  whose  inliabitants 
should  own  cattle  rather  than  ships."  These  marshes  could  have 
been  of  no  possible  use  for  ships  or  navigation.  They  were  most 
important  for  an  agricultural  community  as  a  part  of  farming  lands. 
That  these  marshes  would  come  within  the  express  terms  of  this 
grant  to  the  inhabitants  and  freeholders  of  Harlem  seems  to  me 
clear  from  the  terms  of  the  grant,  considering  the  nature  and  loca- 
tion of  the  property,  and  this  conclusion  is  much  strengthened  by 
the  act  of  the  parties  to  the  grant  in  assuming  to  convey  these 
marshes,  and  the  further  fact  that  during  all  this  period  until  the 
present  day,  the  city  of  New  York  has  not  claimed  any  title  or 
interest  in  the  premises  in  question,  it  being  reserved  for  this 
defendant,  obtaining  possession  of  this  property  under  a  forged 
deed,  to  claim  that  the  grantees  of  these  original  inhabitants  and 
freeholders  of  Harlem,  who  have  claimed  and  exercised  for  over 
200  years  the  right  of  ownership  of  this  property,  were  not  its 
owners,  but  that  the  title  had  vested  in  the  city  of  New  York. 

The  rule  for  the  construction  of  grants  where  the  property 
granted  is  bounded  upon  the  sea  or  an  arm  of  the  sea  is  founded 
upon  the  treatise  "  De  Jure  Maria "  by  Sir  Matthew  Hale,  which 
was  published  in  1787  in  a  collection  of  tracts  by  Francis  Hargrave. 
Chapter  6  of  that  treatise  relates  to  tlie  ownership  or  propriety 
which  a  subject  may  have  in  the  seashore,  and  in  it  there  are 
recognized  three  sorts  of  tides.  There  are :  Firat^  high  spring  tides, 
which  are  the  fluxes  of  the  sea,  at  those  tides  wliich  happen  at  the 
two  equinoxes ;  but  the  line  embraced  within  tliese  tides  does  not 
belong  to  the  crown, "  for  such  spring  tides  many  times  overflow 
ancient  meadows  and  salt  marshes,  which  yet  unquestionably  belong 
to  the  subject."  Second.  "  The  spring  tides  which  happen  twice 
every  month  at  full  and  change  of  the  moon,  and  the  shoar  in  ques- 
tion is  by  some  opinion  not  denominated  by  these  tides  neither,  but 
the  lands  overflowed  with  these  fluxes  ordinarily  belong  to  the  subject 
prima  fade^  unless  the  King  hath  a  prescription  to  tlie  ooutrary. 
Afp.  Div.— Vol.  LXVII.        8 
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And  the  reason  seems  to  be  because  for  the  most  part  the  lands 
covered  with  these  fluxes  are  dry  and  maniorable,  for  at  other  tides 
the  sea  doth  not  cover  them."  Third.  "Ordinary  tides  or  nepe 
tides,  which  happen  between  the  full  and  change  of  the  moon,  and 
this  is  that  which  is  properly  littus  maris^  sometimes  called  mareUum^ 
sometimes  warettum.  And  touching  this  kind  of  shear,  viz.,  that 
which  is  covered  by  the  ordinary  flux  of  the  sea  is  the  business  of 
our  present  inquiry."  As  to  this  "  shear,"  however,  it  is  held  that 
it  may  belong  to  a  subject,  either  by  grant  from  the  crown  or  by 
prescription,  and  the  evidences  to  prove  this  ownership  are  com- 
monly these:  "Constant  and  usual  fetching  gravel  and  sea-weed 
and  sea-sand  between  the  high-water  and  low-water  mark,  and 
licensing  others  so  to  do ;  inclosing  and  imbanking  against  the  sea 
and  enjoyment  of  what  is  so  inned ;  enjoyment  of  wrecks  happen- 
ing upon  the  sand ;  presentment  and  punishment  of  purprestnres 
there  in  the  court  of  a  manor  ;  and  such  like.  And  as  it  may  be 
parcell  of  a  manor,  so  it  may  be  parcell  of  a  vili  or  parish ;  and 
the  evidence  for  that  will  be  usual  perambulations,  common  reputa- 
tion, known  metes  and  divisions,  and  tlie  like." 

We  have  in  this  case  a  grant  to  tlie  inhabitants  and  freeholders 
of  Harlem,  which  within  its  terms  would  include  these  marshes. 
We  have  a  cotemporaneous  construction  of  the  grant,  by  which  the 
grantees  conveyed  the  marshes  as  a  part  of  a  farm  which  included 
the  upland  adjacent,  and  we  have  the  continued  occupation  and  use 
of  these  marshes  by  the  owners  of  the  upland  for  many  years,  with 
the  fact  that  the  city  of  New  York,  the  subsequent  grantee  from 
the  crown  of  all  the  land  not  included  within  the  Harlem  patent, 
makes  no  claim  to  the  property  and  has  made  none  for  over  200 
years  from  the  date  of  the  patent,  and  during  all  that  period  has 
recognized  the  title  of  the  grantees ;  taxing  and  assessing  the  land, 
and  refusing  to  make  claim  thereto.  I  think  that  this  cotempora- 
neous construction  by  the  parties  to  these  grants  to  the  village  of 
Harlem  and  by  the  city  of  New  York,  coming  down  to  the  present 
time,  and  the  use  of  the  property  to  which  attention  has  been  called, 
would  resolve  any  doubt,  if  doubt  there  be,  in  favor  of  including 
these  marshes  within  the  grant  to  the  inhabitants  and  freeholders  of 
Harlem,  so  that  they  never  passed  under  the  subsequent  charters  to 
the  city  of  New  York. 
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The  only  question  remaining  is  as  to  whether  the  plaintiffs  have 
proved  title  under  this  grant  to  the  inhabitants  and  freeholders  of 
Harlem.  This  deed  from  the  inhabitants  and  freeholders  of  Harlem 
to  John  de  La  Montague  was  introduced  in  evidence,  and  is  printed 
in  full  in  Pirsson's  Dutch  Grants  (p.  30).  This  deed  conveys  the 
meadows  in  the  bend  of  Hell  Gate.  The  history  of  the  de  La  Montague 
title  is  set  out  in  the  same  volume  at  page  85,  and  it  appears  that 
this  de  La  Montague  farm  eventually  passed  to  Johannes  Benson 
by  deed  dated  in  1706 ;  by  a  subsequent  conveyance,  dated  January 
28,  1742,  it  passed  to  Benjamin  Benson ;  and  subsequently,  by  deed 
introduced  in  evidence,  dated  May  2,  1791,  Benjamin  Benson  con- 
veyed these  premises  to  Samson  Benson.  By  the  description  in 
this  last-named  deed  the  land  conveyed  runs  easterly  along  William 
Waldron's  land  to  the  drowned  meadows  or  marsh ;  then  northerly 
and  easterly  along  said  meadows  or  marsh  till  it  comes  to  the  mouth 
of  Mill  creek ;  thence  westerly  along  said  Mill  creek  or  pond  to 
the  place  of  beginning,  including  all  the  estate  of  the  said  Benjamin 
Benson  and  Susannah,  his  wife,  to  the  southward  of  said  Mill  creek 
or  pond.  As  we  have  seen,  these  meadows  or  marshes  were  a  part 
of  and  belonged  to  this  upland  there  conveyed ;  and  were  to  the 
southward  of  Mill  creek  or  pond ;  and  this  clause  including 
the  estate  of  Benjamin  Benson  and  Susannah,  his  wife,  to  the 
southward  of  the  said  Mill  creek  would  include  this  marsh  in  ques- 
tion. This  description  was,  I  think,  sufficient  to  include  the 
marshes  and  meadows  to  the  south  of  the  property  conveyed 
and  which  had  been  included  within  the  property  conveyed  to 
Benjamin  Benson  by  the  prior  deed.  Samson  Benson  died  leaving 
one  child,  Margaret,  the  wife  of  Andrew  McGown,  as  his  only 
heir  at  law.  Margaret  McGown  conveyed  these  premises  to  Edward 
Sanford  by  two  deeds  dated  January  30,  1835  —  the  upland  by  the 
following  description:  "All  that  certain  tract,  piece  or  parcel  of 
land,  with  the  buildings  thereon  erected,  situate,  lying  and  being  at 
Harlem,  in  the  Twelfth  Ward  of  the  city  of  New  York,"  bounded 
"  Westerly  by  the  Third  Avenue,  Easterly  by  the  Harlem  River, 
Northerly  on  one  side  by  the  Harlem  Creek,  and  Southerly  on  the 
other  side  by  the  Marsh  and  Lowland  this  day  conveyed  by  the 
party  hereto  of  the  first  part  to  the  said  party  hereto  of  the  second 
part ; "  and  the  marsh  as  "  all  that  certain  piece  or  parcel  of  marsh 
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or  lowland  situate,  lying  and  being  at  Harletn  in  the  Twelfth  Ward 
of  the  city  of  New  York,  and  bounded  as  follows,  that  is  to  say : 
Westerly  by  the  Third  Avenue,  Easterly  by  the  Harlem  River, 
Southerly  by  a  line  drawn  through  the  centre  of  One  hundred  and 
third  Street,  as  the  same  is  laid  down  on  the  commissioners'  map 
of  the  city  of  New  York,  and  Northerly  by  the  upland  this  day 
conveyed  by  the  party  hereto  of  the  first  part  to  the  said  party 
hereto  of  the  second  part;"  and  by  subsequent  conveyances  the 
title  that  Margaret  McGown  here  conveyed  has  become  vested  in 
the  plaintiffs. 

If  we  are  right,  therefore,  in  our  construction  of  the  Harlem 
patent  and  that  those  meadows  and  marshes  passed  under  it  to  the 
inhabitants  and  freeholders  of  Harlem,  it  would  seem  to  follow  that 
the  plaintiffs  have  shown  a  good  title  to  the  premises  in  question. 

There  is  no  question  presented  upon  this  appeal,  except  as  to  the 
plaintiffs'  title,  and  it  follows  that  the  judgment  and  orders  appealed 
from  should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  O'Brien,  McLaughlin  and  Hatch,  JJ., 
concurred. 

Judgment  and  orders  affirmed,  with  costs. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
William  Blair  and  William  E.  Blair,  as  Administrators  of  the 
Estate  of  Lewis  R.  Blair,  Deceased. 

William  Blair,  as  Administrator,  etc.,  of  Lewis  R.  Blaibi, 
Deceased,  Appellant ;  William  E.  Blair,  as  Administrator, 
etc.,  of  Lewis  R.  Blair,  Deceased,  and  Others,  Respondents. 

Counsel  fees  owing  by  an  executor  and  paid  by  him  after  tlie  probate  of  the  toiU  is  set 
aside  and  he  is  appointed  administrator  —  they  must  be  credited  to  him  in  his 
account  as  executor  and  ivot  in  his  account  as  administrator  —  his  account  as 
executor  opened  for  that  purpose. 

A  will  was  admitted  to  probate  in  the  Surrogate's  Court  and  letters  testamentary 
were  issued  to  the  executor  nominated  therein.  Upon  appeal  the  decree  of  pro- 
bate was  reversed  and  the  letters  were  revoked.  Up  to  the  time  of  the  revo- 
cation of  the  letters  the  executor  had  paid  his  counsel  $2,150  on  account  out  of 
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the  funds  of  the  estate.  He  gave  his  note  for  the  remainder  of  the  sum  due  to 
his  counsel  and  then  filed  his  account  as  executor,  alleging  the  note  as  a  pay- 
ment. The  surrogate  found  that  the  counsel  fees  were  reasonable  to  the  extent 
of  14,850,  and  allowed  the  note  as  a  payment  to  the  extent  of  the  balance  due 
of  $2,700.  The  Appellate  Division  affirmed  the  surrogate's  decision  and  find- 
ings, but  refused  to  allow  the  note  as  a  payment  on  the  ground  that  it  was  not 
a  payment. 

After  the  revocation  of  the  letters  testamentary,  but  before  his  discharge  as  execu- 
tor, the  late  executor  and  another  were  appointed  administrators  of  the  estate  of 
the  deceased.  Thereafter  such  executor  paid  in  cash  the  balance  due  his 
counsel,  and  on  his  accounting  as  administrator  claimed  reimbursement  from 
the  estate. 

MUd,  that  the  balance  paid  to  the  attorney  could  not  be  paid  out  of  the  funds  of 
the  estate  unless  it  was  credited  to  the  executor  upon  his  accounting  as  such; 

That  it  was  not  the  intention  of  the  Appellate  Division  on  the  appeal  from  the 
decree  allowing  the  note  as  a  payment  to  hold  that  the  executor  might  not  be 
allowed  for  a  proper  obligation  incurred  by  him  in  the  course  of  administra- 
tion,  but  which  was  not  in  fact  paid  until  after  his  letters  were  revoked; 

That  the  executor  was  not  entitled  to  be  credited  with  such  sum  upon  his 
accounting  as  administrator,  but  that  he  should  be  permitted  to  move  for  leave 
to  open  his  account  as  executor  and  to  file  a  supplemental  account  embracing 
the  item. 

Appeal  by  William  Blair,  as  administrator,  etc.,  of  Lewis  R. 
Blair,  deceased,  from  that  portion  of  a  decree  of  the  Surrogate's 
Conrt  of  the  county  of  New  York,  entered  in  said  Surrogate's 
Court  on  the  IStli  day  of  April,  1901,  which  disapproved  a  finding 
of  the  referee  who  stated  the  account,  that  the  appellant  was  entitled 
to  reimbursement  out  of  the  estate  for  the  sum  of  $2,700  paid  by 
him  for  counsel  fees  in  the  matter  of  the  probate  of  the  alleged  will 
of  Lewis  E.  Blair,  deceased. 

The  will  of  Lewis  K.  Blair  was  probated  in  the  Surrogate's 
Court  of  New  York  county,  and  letters  testamentary  were  issued 
to  William  Blair  as  executor  in  November,  1894.  Upon  an  appeal 
the  decree  of  probate  was  reversed  by  the  General  Term  of  the 
Supreme  Court,  which  reversal  was  sustained  on  appeal  to  the 
Court  of  Appeals  in  March,  1897,  and  on  April  8,  1897,  the  letters 
were  revoked.  {Matter  of  Blair,  84  Hun,  581 ;  152  N.  Y.  645.) 
Up  to  the  time  of  the  revocation  of  his  letters,  tlie  executor  Blair 
had  paid  his  counsel  $2,150,  on  account  of  counsel  fees,  out  of  the 
estate  funds.  This  payment  was  made  prior  to  Febiniary,  1895, 
after  which  payment  he  was  unable  to  pay  any  more,  as  he  waa 
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insolvent,  except  as  to  his  one-fifth  share  of  the  estate,  which  con- 
testants succeeded  in  keeping  from  him.  He,  tlierefore,  gave  his 
note  for  the  remainder  due  and  claimed  the  same  as  a  payment.  He 
then  filed  his  account  as  executor,  alleging  the  note  as  a  payment. 
The  referee  to  whom  the  account  was  referred  found  that  the 
^executor  had  a  right  to  retain  counsel ;  that  the  counsel  fees  were 
properly  incurred,  and  were  reasonable  to  the  extent  of  $4,850,  and 
allowed  the  note  as  a  payment  to  the  extent  of  the  balance  due  of 
$2,700.  The  surrogate  affirmed  these  findings,  and  upon  appeal 
the  Appellate  Division  affirmed  the  surrogate's  decision  and  find- 
ings, except  as  to  allowing  the  note  as  a  payment,  on  the  ground 
that  the  note  was  not  a  payment,  and  that  after  the  revocation  of 
liis  letters  the  executor  had  no  authority  to  bind  the  estate.  {Matter 
of  Blair^  49  App.  Div.  417.)  William  Blair  thereafter  applied 
for  leave  to  file  a  supplementary  account,  which  was  denied.  After 
the  revocation  of  his  letters  testamentary,  but  before  his  discharge  as 
executor  in  October,  1897,  William  Blair,  the  late  executor,  and 
William  E.  Blair  were  appointed  administrators  of  the  estate  of 
said  deceased.  Being  still  unable  to  pay  the  balance  due  counsel, 
and  allowed  by  the  surrogate,  to  wit,  $2,700,  William  Blair,  in 
April,  1900,  personally  pledged  his  share  of  the  estate  and  obtained 
a  loan  sufficient  to  pay,  and  actually  did  pay  to  his  counsel  in  cash, 
the  said  balance  due  of  $2,700.  He  then  filed  his  account  herein 
as  administrator  and  claimed  reimbursement  from  the  estate. 
Objections  were  filed  by  William  E.  Blair  and  others,  the  account 
was  referred  and  on  the  hearing  the  following  questions  were 
presented  :  (1)  Whether  the  said  $2,700  had  been  actually  paid  fey 
fiaid  William  Blair  to  his  counsel  (2)  If  so  paid  by  William  Blair, 
whether  he  was  entitled  to  reimbursement  from  the  estate.  (3) 
Whether  the  matter  of  reimbursement  was  ^^res  adjudicataf^^ 
The  referee  found  in  favor  of  William  Blair  on  the  first  two  points, 
and  against  William  E.  Blair,  the  other  administrator,  on  the  third 
point.  Exceptions  were  duly  filed  by  the  respondents,  and  upon  a 
hearing  before  the  surrogate  he  rendered  a  decision  in  which  he 
affirmed  the  report  of  the  referee  as  to  all  findings,  except  the 
finding  allowing  William  Blair  the  said  sum  of  $2,700,  which  he 
disallowed,  and  a  decree  was  entered  accordingly  from  which  this 
appeal  is  taken. 
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Jame%  G^NeiU^  for  the  appellant. 
Anthoiiy  B,  Porter^  for  the  respondents. 

Hatch,  J. : 

It  is  elementary  law  that  an  administrator  has  no  authority  to 
aUow  or  pay  any  claim  unless  it  exists  against  the  estate,  and,  except 
for  a  limited  amount,  he  must  produce  a  voucher  for  the  payment 
or  prove  its  loss  before  he  is  entitled  to  be  allowed  therefor.  In 
addition,  he  is  to  be  allowed  proper  expenses  of  his  administration 
of  the  estate  ;  but  beyond  this  he  cannot  create  any  charge  against 
the  estate  or  pay  any  but  lawful  obligations  charged  thereon. 

It  is  clear  that  the  obligations  incurred  by  the  executor  in  defend- 
ing the  probate  of  the  will,  so  far  as  attorneys'  fees  are  concerned, 
became  a  charge,  not  against  the  estate,  but  against  the  executor  per- 
sonally. Such  charge  never  becomes  an  obligation  of  the  estate 
until  allowed  to  the  executor  in  his  account.  It  is  evident,  there- 
fore, that  the  basis  upon  which  an  administrator  is  authorized  to 
allow  and  pay  obligations  of  the  estate  fails  as  applied  to  the  present 
case,  because  this  was  never  an  obligation  of  the  estate  nor  an 
expense  incurred  by  him  in  its  administration.  The  law  makes 
specific  provision  for  the  allowance  of  such  claim  in  the  account  of 
the  executor,  and  there  is  no  other  provision  of  law  which  provides 
for  its  allowance  or  which  makes  it  a  charge  against  the  estate.  The 
method  of  the  allowance  to  the  executor  which  the  law  provides  is 
exclusive,  and  unless  he  is  credited  with  it  in  the  settlement  of  his 
account  there  is  no  provision  of  law  authorizing  its  payment  out  of 
the  funds  of  the  estate. 

The  learned  surrogate  held  that  the  former  decision  by  this  court 
{Matter  of  Blair ^  49  App.  Div.  417)  was  "  res  adjvdicata^^  of  the 
right  of  the  executor  to  be  paid  this  sum.  The  only  question  before 
the  court  upon  that  appeal  was  whether  the  giving  of  a  note  for  the 
nupaid  balance  of  the  attorney's  fees  in  the  matter  of  probating  the 
will  could  be  considered  as  a  payment,  and  it  was  held  that  the  Code 
provision  governing  the  subject  could  only  be  satisfied  by  an  actual 
payment  in  money,  and  until  that  was  done  there  was  no  basis  for 
its  allowance.  It  is  stated  in  the  opinion  in  that  case  that  upon  an 
accounting  the  executor  or  administrator  could  only  be  allowed  for 
sums  actually  paid  when  the  account  was  presented  and  before  the 
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letters  had  been  revoked.  We  do  not,  however,  nnderBtand  that  it 
was  the  intention  of  the  court  to  hold  that  the  execntor  might  not 
be  allowed  for  a  proper  obligation  incurred  by  him  in  the  course  of 
administration,  but  which  was  not  in  fact  paid  until  after  his  letters 
were  revoked.  The  court  was  not  speaking  of  expenses  and  pay- 
ments which  were  properly  incurred  prior  to  the  revocation  of  the 
letters,  but  of  expenses  which  might  be  incurred  after  the  revoca- 
tion. Otherwise,  the  right  of  the  executor  to  be  allowed  for  proper 
obligations  which  he  has  incurred  would  be  made  to  depend  solely 
upon  whether  he  had  paid  them  prior  to  the  revocation  of  his  letters. 
In  fact,  the  executor  is  to  be  allowed  for  such  items  of  expense  as 
are  proper  and  which  he  has  paid  prior  to  filing  his  account 
{Douglaa  v.  Yost^  64  Hun,  155 ;  OUmom  v.  Oilman^  6  T.  &  C. 
211 ;  S.  C.  on  appeal,  63  N.  Y.  41),  the  purpose  of  the  law  being 
to  allow  the  executor  for  all  proper  obligations  whicli  he  has  incurred 
in  the  management  of  the  estate  while  he  was  authorized  to  act  and 
which  has  been  paid  at  the  time  when  his  account  is  presented  to  the 
surrogate  for  allowance. 

In  the  present  case  there  does  not  seem  to  be  any  disputed  fact 
respecting  the  proper  character  of  the  executors'  charge,  although 
it  may  be  otherwise  found  upon  a  hearing  where  it  is  involved.  It 
was  found  by  the  first  referee  that  the  obligation  was  properly 
incurred.  This  was  aflirmed  by  the  surrogate,  but  was  stricken  out 
by  this  court  for  the  reasons  we  have  stated.  It  was  also  found  to 
be  a  proper  charge  by  the  last  referee,  and  was  disallowed  by  the 
surrogate  solely  upon  a  technical  question  of  law.  We  are  not 
aware  of  any  provision  of  law  which  precludes  the  executor  from 
applying  to  the  surrogate  to  open  his  account  and  for  leave  to  file  a 
supplemental  account  embracing  this  item.  The  obligation  was 
incurred  prior  to  the  revocation  of  his  letters  testamentary,  and  the 
only  reason  why  he  has  not  been  allowed  therefor  was  that  he  had 
not  paid  it.  He  was,  however,  liable  to  the  person  in  whose  favor 
it  existed,  and  such  liability  could  be  enforced  by  action,  judgment 
and  execution.  Under  such  circumstances,  so  long  as  the  estate 
remains  unsettled,  we  see  no  reason  why  he  should  not  be  permitted 
to  have  his  account  opened  and  leave  given  to  file  the  supplemental 
account.  It  is  made  to  appear  in  the  statement  of  facts  in  the 
record  that  he  made  such  application  and  it  was  denied.    The  rea- 
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SODS  for  the  denial  do  not  appear.  Upon  the  merits,  so  far  as  we 
are  presently  advised,  there  is  no  reason  why  he  should  not  have 
this  relief.  If  there  is  any  objection  to  the  propriety  of  the  allow- 
ance claimed,  it  may  be  contested  in  that  proceeding,  but  up  to  this 
time  it  has  not  been  suggested  but  that  the  executor  has  a  merito- 
rious claim,  and  several  courts  have  so  determined. 

We  think  the  order  appealed  from  should  be  affirmed,  with  ten 
dollars  costs  and  disbursements,  but  without  prejudice  to  the  right 
of  the  executor  to  move  for  leave  to  open  his  account  and  file  a 
supplemental  account. 

Pattebson  and  Laughlin,  J  J.,  concurred ;  Inqeaham,  J.,  con- 
curred in  result. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements,  without 
prejudice  to  the  right  of  the  executor  to  move  for  leave  to  open  his 
account  and  file  a  supplemental  account. 


ViCTOBiNE   Amelie  Herault    Ward,   Plaintiflf,   v,   Eber  Brock 

Ward,  Defendant. 

In  the  Matter  of  the  Application  of  Viotorine  Amelie  Herault 
Ward  for  an  Order  of  Substitution  of  Attorneys  and  the  Deliv* 
ery  of  Papers. 

Louis  Mathot,  Appellant;   Viotorine  Amelie  Herault  Ward, 

Respondent. 

Proceeding  to  cueertain  the  amount  of  an  attorney's  lien — eoste  and  diebunemenU 
are  improperly  charged  against  an  attorney  found  to  Tiave  a  lien. 

The  plaintiff  in  an  action  instituted  a  proceeding  against  her  attorney,  for  the  pur- 
pose of  securing  a  determination  as  to  the  existence  of  a  lien  in  favor  of  the 
attorney  upon  the  papers  then  in  his  hands  and  as  to  the  amount  of  such  lien. 

The  main  contest  was  as  to  whether  the  parties  had  made  an  agreement  by 
which  the  attorney  was  to  receive  for  his  services  ten  per  cent  of  all  moneys 
saved  to  the  plaintiff,  which  would  amount  to  $17,770. 

The  referee  found  against  the  attorney  on  the  question  of  the  existence  of  the 
alleged  agreement,  but  further  found  that  he  had  a  lien  of  $242,  over  and 
above  all  payments.    He  also  found  that  the  plaintiff  was  the  prevailing  party^ 
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under  a  stipulation  that  the  referee's  fees  and  stenographer's  charges  should  be 
paid,  in  the  first  instance,  by  the  party  determined  by  the  referee  to  be  the 
proper  person  to  take  up  the  referee's  report,  and  that  the  court  should  deter- 
mine upon  the  coming  in  of  the  report  which  party  should  be  finally  charged 
therewith. 

The  report  was  confirmed  by  the  Supreme  Court,  and  an  order  was  made  direct- 
ing the  entry  of  a  judgment  for  costs  against  the  attorney  and  that  execution 
be  awarded  therefor. 

Hdd,  that  it  was  improper  for  the  court  to  regard  the  plaintiff  as  the  prevailing 
party  and  to  charge  the  attorney  with  the  costs  and  disbursements  of  the  pro- 
ceeding, especially  as  it  appeared  that  the  plaintiff  made  no  offer  to  pay  the 
attorney  the  amount  for  which  he  was  adjudged  to  have  a  lien,  either  before  or 
after  the  institution  of  the  proceeding; 

That  the  question  of  costs  in  the  proceeding  was  governed  by  section  8240  of  the 
Code  of  Civil  Procedure,  and  that  while  under  the  provision  of  that  section 
costs  were  in  the  discretion  of  the  court,  such  discretion  should  not  be  exercised 
against  a  party  who  had  prevailed  upon  the  issue; 

That  there  was  no  authority  in  the  court  to  direct  the  entry  of  a  formal  judg- 
ment against  the  attorney  for  the  amount  of  the  costs  and  disbursements. 

Appeal  by  Louis  Mathot,  the  attorney  of  record  for  the  plaintiff, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  2l8t  day  of  February,  1901,  confirming  the 
report  of  the  referee  and  directing  a  substitution  of  attorneys  and 
delivery  of  papers,  and  also  from  a  judgment  entered  upon  said 
order  in  the  clerk's  office  of  the  county  of  New  York  on  the  4th 
day  of  March,  1901,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  18th  day  of  June,  1901,  denying  his  motion  for  a  new 
trial  upon  the  grounds  of  newly-discovered  evidence. 

William  Z.  Mathot^  for  the  appellant. 

Edward  E.  McCaU^  for  the  respondent. 

Hatch,  J. : 

This  proceeding  was  commenced  by  the  respondent,  Yictorine 
A.  H.  Ward,  by  petition  to  the  Supreme  Court  for  the  appoint- 
ment of  a  referee  to  ascertain  the  amount  due  Louis  Mathot  for  his 
services  as  attorney  for  the  plaintiff,  and  for  an  order  directing  the 
said  Louis  Mathot  to  deliver  to  said  Victorine  A.  H.  Ward  all 
papers  in  his  possession  belonging  to  her,  which  the  said  Mathot 
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retained  nnder  a  claim  of  a  lien  thereon  for  legal  services.  Upon 
sach  application  a  referee  was  duly  appointed,  and  after  numerous 
hearings  the  referee  filed  his  report.  On  the  first  day  of  the  hear- 
ing the  parties  entered  into  the  following  stipulation :  "  It  is  stipu- 
lated that  the  referee's  fees  and  the  stenographer's  charges  shall  be 
paid  by  the  party  who  in  the  first  instance  shall  be  determined  by 
the  referee  to  be  the  proper  person  to  take  up  the  report,  and  such 
payment  so  made  shall  be  remitted  to  the  court  to  determine  on  the 
going  in  of  the  report  and  the  motion  thereunder  as  to  who  shall 
finally  pay  the  same." 

The  referee,  among  other  things,  reported  as  follows:  "I  do 
further  find  and  report  and  determine  that  the  value  of  all  the  serv- 
ices performed  by  Louis  Mathot  for  Victorine  H.  Ward,  for  which 
he  remains  unpaid,  is  the  sum  of  three  hundred  dollara  and  no 
more ;  that  said  Louis  Mathot  has  been  paid  upon  account  thereof 
the  sum  of  fifty-eight  dollars,  leaving  due  to  Louis  Mathot  from 
Victorine  H.  Ward  at  the  time  of  this,  my  report,  the  sum  of  two 
hundred  and  forty-two  dollars,  and  for  which  sum  said  Louis 
Mathot,  as  attorney  for  Victorine  H.  Ward,  has  a  lien  as  attorney 
upon  the  papers  now  in  his  hands  belonging  to  Mrs.  Ward." 

The  referee  then  found  that  upon  payment  of  the  last-mentioned 
sum  the  substitution  of  attorneys  be  made  and  that  Louis  Mathot 
deliver  all  papers.  And,  further,  the  referee  found  as  follows: 
"  Under  a  stipulation  made  between  the  parties  hereto  and  entered 
upon  the  minutes  it  was  agreed  that  the  referee's  fees  and  the 
stenographer's  charges  should  be  paid  in  the  first  instance  by  the 
party  determined  by  the  referee  to  be  the  prevailing  party,  and 
thereafter  it  be  remitted  to  the  court  upon  the  coming  in  of  the 
referee's  report  to  determine  which  party  should  be  finally  charged 
therewith.  And  I  do  find  and  report  in  accordance  with  such 
stipulation  that  Victorine  H.  Ward,  the  petitioner  herein,  is  the 
prevailing  party." 

The  report  was  confirmed  by  order  of  the  Supreme  Court,  in  and 
by  which  order  it  was  decreed  that  the  referee's  report  be  con- 
firmed ;  and  that  the  respondent  be  allowed  to  have  a  substitution 
of  attorneys ;  that  all  papers  held  by  said  Mathot  be  delivered  to 
the  respondent;  and  finally  that  judgment  for  costs  be  entered 
against  said  Mathot,  the  appellant  herein,  and  execution  was  awarded 
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therefor.  From  the  order  of  conlirraation  and  the  judgment  entered 
thereon  this  appeal  is  taken. 

During  the  pendency  of  the  appeal  the  defendant  made  a 
motion  for  a  new  trial,  based  upon  affidavits  of  newly-discovered 
evidence.  The  motion  was  denied,  and  from  that  order  an  appeal 
was  taken. 

The  records  in  this  case  are  most  voluminous,  and  in  the  main 
the  contest  was  over  a  claimed  agreement  between  the  attorney  and 
the  plaintiif  in  the  action,  whereby  it  was  asserted  by  the  attorney 
and  denied  by  the  plaintiff,  tliat  he  was  to  receive  ten  per  cent  of 
all  moneys  which  should  be  saved  to  the  plaintiff  from  her  estate  in 
France,  and  from  certain  real  property  situate  in  the  city  of  Chicago. 
Had  the  agreement  been  established,  the  attorney  would  have  been 
entitled  to  receive  $17,770.  The  attorney,  however,  failed  to 
satisfy  the  referee  or  the  court  which  confirmed  his  report,  of  the 
existence  of  such  an  agreement,  or  that  he  was  entitled  to  compen- 
sation at  the  rate  of  ten  per  cent  of  the  plaintiff's  money  and  prop- 
erty as  claimed  by  him. 

It  is  quite  evident  that  the  referee  concluded  that  the  failure  of 
the  attorney  to  establish  the  existence  of  the  agreement  to  his  satis- 
faction was  a  defeat  of  the  attorney  upon  the  issues  between  the 
parties,  which  authorized  the  imposition  upon  the  attorney  of  the 
costs  of  the  proceeding ;  and  such  view  seems  to  have  been  shared 
by  the  court  which  confirmed  the  referee's  report.  Such  conclusion, 
however,  entirely  overlooks  the  fact  that  the  proceeding  was  insti- 
tuted by  the  plaintiff  for  the  purpose  of  having  determined  the 
existence  of  a  lien  in  favor  of  the  attorney  upon  the  papers  then  in 
his  hands,  and  the  amount  of  such  lien.  The  attorney  was  not  the 
moving  party ;  he  was  involuntarily  brought  into  court  by  the  peti- 
tion instituting  the  proceedings.  That  he  had  a  lien  over  and  above 
all  payments  to  the  extent  of  $242  was  found  by  the  referee,  and 
that  there  existed  a  lien  at  the  time  the  proceeding  was  instituted 
was  practically  conceded  by  the  plaintiff.  When,  therefore,  the 
plaintiff's  lien  was  found  to  exist  for  a  substantial  amount,  he  was  the 
prevailing  party  in  the  proceeding,  and  the  fact  that  he  had  failed 
to  establish  a  right  to  receive,  or  to  have  a  lien  upon  the  papers  for 
the  whole  amount  of  his  claim  did  not  change  such  result.  Had 
the  plaintiff  desired  to  place  the  attorney  in  default  for  refusing  to 
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sarrender  the  papers  on  demand,  she  should,  before  instituting  the 
proceeding,  have  offered  to  pay  the  amount  of  the  lien,  or  the  sum 
to  which  the  attorney  was  fairly  entitled. 

This  she  did  not  do ;  there  was  no  offer  to  pay  the  attorney  any- 
thing, either  prior  or  subsequent  to  instituting  the  proceeding,  and 
as  he  was  found  entitled  to  receive  from  the  plaintiff  a  substantial 
sum,  he  is  to  be  regarded  as  the  prevailing  party  upon  the  issues 
presented.  There  was,  therefore,  no  authority  to  charge  the  attor- 
ney with  the  costs  of  the  proceeding,  as  he  was  entitled  not  only  to 
receive  the  amount  of  his  lien  as  established,  but  was  also  entitled 
to  receive  such  costs  and  disbursements  as  were  properly  chargeable 
therein. 

This  is  a  special  proceeding  {Peri  v.  J^ew  York  Central  B.  R. 
Co,^  152  N.  Y.  521),  and  the  costs  are  governed  by  section  3240  of 
the  Code  of  Civil  Procedure.  {Matter  of  Application  of  Tlolden^ 
126  N.  Y.  589 ;  Matter  of  City  of  BrooUyn,  148  id.  107.) 

It  is  true  that  by  tlie  provisions  of  section  3240  costs  are  in  the 
discretion  of  the  court ;  yet  it  is  equally  true  that  such  discretion 
will  not  be  exercised  against  a  party  who  has  prevailed  upon  the 
issue,  which,  as  we  have  seen,  was  the  case  here. 

There  was  no  authority  in  the  court,  upon  the  confirmation  of  the 
report,  to  direct  the  entry  of  a  judgment  against  the  attorney  for 
the  amount  of  the  costs  and  disbursements.  The  only  authority 
which  the  court  had  was  to  confirm  the  report  of  the  referee,  and 
make  provision  in  such  order  for  the  payment  of  the  amount  of  the 
attorney's  lien  and  the  costs  and  disbursements  of  the  proceeding  as 
provided  by  law.  {Booth  v.  Kingsland  Ave.  Building  Association^ 
18  App.  Div.  407.) 

Doubtless  the  court  had  power  to  provide  in  the  order  for  execu- 
tion to  issue  in  favor  of  the  person  to  whom  costs  were  awarded. 
(Code  Civ.  Proc.  §  779.)  But  we  are  referred  to  no  authority 
authorizing  the  entry  of  a  formal  judgment,  as  has  been  done  in  this 
case. 

We  have  examined  with  considerable  care  the  evidence  which 
was  given  bearing  upon  the  attorney's  right  to  a  lien  for  the  ten  per 
cent  upon  the  moneys  secured  for  the  plaintiff.  It  would  serve  no 
useful  purpose  to  analyze  or  discuss  the  evidence  in  detail.  It  is 
sufScient  now  to  say  that  the  conclusions  reached  by  the  referee 
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and  the  court  upon  the  motion  to  confirm  find  clear  support  in  the 
testimony,  and  we  see  no  reason  for  reaching  a  diflferent  result. 

So  far  as  the  appeal  from  the  order  denying  tlie  motion  for  a  new 
trial  is  concerned,  we  think  the  order  should  be  affirmed. 

It  clearly  appears  from  the  attorney's  affidavit  that  the  evidence 
was  not  newly  discovered,  as  he  asserts  that  "  Before  the  reference 
was  proceeded  with,  I  met  Mr.  T.  Vinton  Murphy,  and  there  ensued 
thcconversation  mentioned  in  the  affidavits  of  my  son  and  himself." 
Murphy  and  his  wife  were  the  witnesses  from  whom  it  was  expected 
to  obtain  the  newly-discovered  evidence.  To  what  they  would  tes- 
tify was  known  to  the  attorney  before  the  reference  was  concluded, 
and  they  were  both  present  before  the  referee,  but  were  not  sworn. 

It  may  be  the  misfortune  of  the  attorney  that  these  witnesses 
were  not  available  at  the  time  he  desired  to  take  their  testimony, 
but  such  fact  does  not  furnish  a  basis  for  a  new  trial  on  the  ground 
of  newly-discovered  evidence,  as  it  was  in  no  legal  sense  newly 
discovered. 

It  follows  that  the  judgment  which  has  been  entered  should  be 
vacated  and  set  aside,  and  the  order  of  confirmation  of  the  report 
should  be  modified  by  awarding  costs  and  disbursements  in  favor  of 
the  attorney,  as  provided  by  section  3240  of  the  Code  of  Civil  Pro- 
cedure, and,  as  so  modified,  the  order  of  confirmation  of  the  report 
of  the  referee  is  affirmed,  without  costs  of  this  appeal  to  either 
party. 

Patterson,  Ingraham  and  Lauohlin,  JJ.,  concurred. 

Order  denying  motion  for  new  trial  affirmed.  Judgment  vacated 
and  set  aside,  and  order  of  confirmation  modified  as  directed  in 
opinion,  and,  as  so  modified,  affirmed,  without  costs  of  appeal  to 
either  party. 
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LoDis  C.  Raegeneb,  as  Receiver  of  the  Equitable  Mutual  Fikb  Ll^J  ^    J^7 
Insurance  Corporation  of  New  York,  Respondent,  i>.  Henry 
W.  Medicus  and  Charles  H.  Medicus,  Appellants,  Impleaded 
with  Charles  H.  Cox. 

Capital  stock  notes  given  to  mutual  fire  insurance  companies  —  token  th^yhecorm 
due  —  Statute  of  Limitations. 


Under  sections  111,  118  and  116  of  the  Insurance  Law  (Laws  of  1892,  chap, 
capital  stock  notes  made  to  the  order  of  a  mutual  fire  insurance  company 
become  due  and  payable  only  when  necessary  to  meet  current  obligations  or 
liabilities  and  then  not  until  after  an  assessment,  notice  and  demand. 

The  six-year  Statute  of  Limitations,  applicable  to  ordinary  promissory  notes  pay- 
able on  demand,  does  not  apply  to  them. 

Appeal  by  the  defendants,  Henry  W.  Medians  and  another,  from 
a  jadgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  Kew  York  on  the  6th 
day  of  September,  1901,  upon  tlie  decision  of  the  court  rendered 
after  a  trial  before  the  court  without  a  jury  at  the  New  York  Trial 
Term. 

Everett  V,  Ahhot,  for  the  appellants. 

Alfred  A,  Cooky  for  the  respondent. 

Laughlin,  J. : 

The  Equitable  Mutual  Fire  Insurance  Corporation  of  New  York 
was  duly  incorporated  as  a  mutual  fire  insurance  company  on  the 
7th  day  of  April,  1894,  pursuant  to  the  provisions  of  the  Insurance 
Law  (Laws  of  1892,  chap.  690). 

The  action  is  brought  to  recover  on  a  capital  stock  note  made  by 
the  defendants  prior  to  such  incorporation  and  on  the  8th  day  of 
February,  1894,  whereby  on  demand  they  promised  to  pay  to  the 
order  of  the  Equitable  Mutual  Fire  Insurance  Corporation,  at  its 
otBce  in  the  city  of  New  York,  the  sum  of  $400  for  value  received. 
It  was  expressly  provided  on  the  face  of  the  note  that  the  payment 
thereof  was  "subject  to  the  conditions  and  obligations  of  *the 
Insurance  Law '  of  the  State  of  New  York  (Chapter  690,  Laws  of 
1892)  and  the  by-laws  of  the  said  corporation  printed  on  the  back 
of  this  note."     The  action  was  not  brought  within  six  years  after 


Digitized  by 


Googk 


128  RAEGENER  v.  MEDICUS. 

First  Department,  December  Term,  1901.  [Vol.  (J7. 

tho  date  of  the  note,  and  the  sole  question  for  our  determination 
is  whether  the  six  years'  Statute  of  Limitations  applies. 

Section  111  of  the  Insurance  Law  provided  with  reference  to 
notes  of  this  character  as  follows :  "  Such  notes  shall  be  called  capital 
stock  notes  and  shall  be  payable  in  part  or  in  whole  et  any  time 
when  the  directors  shall  deem  the  same  requisite  for  the  payment 
of  losses  and  such  incidental  expenses  as  may  be  necessary  for  trans- 
acting the  business  of  the  corporation."  Section  113  provided  that 
"  all  capital  stock  notes  of  any  domestic  mutual  fire  insurance  corpo- 
ration shall  remain  as  security  for  all  losses  and  claims  until  the 
accumulation  of  profits  invested  as  required  by  law  shall  equal  the 
amount  of  cash  capital  required  to  be  possessed  by  stock  fire  insur- 
ance corporations,  the  liability  of  each  note  decreasing  proportion- 
ately as  the  profits  are  accumulated."  The  conditions  which  justi- 
fied directors  in  requiring  payment  of  capital  stock  notes  in  whole 
or  in  part,  and  the  manner  in  which  this  shall  be  done  were  pre- 
scribed in  section  116  of  the  Insurance  Law.  It  was  therein  provided 
that  the  directors  should,  as  often  as  they  deemed  necessary,  "  after 
receiving  notice  of  any  loss  or  damage  by  fire  sustained  by  any 
member,  and  ascertaining  the  same,  or  after  the  rendition  of  any 
judgment  against  the  corporation  for  loss  or  damage,  settle  and 
determine  the  sums  to  be  paid  by  the  several  members  thereof  as 
their  respective  portion  of  such  loss  and  publish  the  same  in  such 
manner  as  they  shall  see  fit  or  as  the  by-laws  shall  have  prescribed." 
It  was  further  therein  provided  that  the  sum  to  be  paid  by  each 
member  should  be  in  proportion  to  the  original  amount  of  his  note 
or  notes  and  should  be  paid  within  thirty  days  after  the  publication 
of  such  notice,  and  that  in  case  of  neglect  or  refusal  to  pay  the 
sum  80  assessed  upon  him  after  the  lapse  of  thirty  days  after  per- 
sonal demand  for  payment  shall  have  been  made,  the  directors 
might  "  sue  for  and  recover  the  whole  amount  of  his  note  or  notes 
with  costs  of  suit,  but  execution  shall  only  issue  for  assessment  and 
costs  as  they  accrue  and  every  such  execution  shall  be  accompanied 
by  a  list  of  the  losses  for  which  the  assessment  is  made." 

No  assessment  was  made  until  after  tlie  appointment  ot  the 
receiver,  who  on  the  30th  day  of  April,  1896,  made  and  levied  an 
assessment  of  sixty  per  cent  of  the  face  value  of  the  capital  stock 
notes  to  meet  the  liabilities  incurred  by  the  corporation   and  the 
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incidental  expenses  of  the  receivership ,  A  bj'-law  of  the  corpora- 
tion printed  on  the  back  of  the  note  provided  that  in  case  it  should 
be  ij^essary  for  the  payment  of  losses  or  for  the  necessary  incidental 
expenses  of  transacting  the  business  of  the  corporation,  the  board 
of  directors  should,  at  a  regular  or  special  meeting,  determine  the 
amount  of  the  assessment  that  should  be  made  upon  the  amount  of 
the  capital  stock  notes  of  the  corporation  and  make  such  assessment 
and  settle  and  determine  the  sums  to  be  paid  by  the  several  members 
of  the  corporation  as  their  respective  portion,  which  should  be  in 
proportion  to  the  original  amount  of  their  note  or  notes,  and  that 
thereupon  the  secretary  should  notify  in  writing  each  maker  of  the 
amount  due  on  his  note  under  such  assessment,  which  amount 
should  be  payable  at  the  office  of  the  company  within  thirty  days 
after  the  mailing  of  such  notice. 

The  appellants  contend  that  this  note  became  at  once  due  and 
payable,  absolutely  and  without  demand.  They  invoke  the  applica- 
tion of  the  rule  laid  down  with  respect  to  premium  notes  given,  on 
the  organization  of  mutual  fire  insurance  companies,  pursuant  to 
the  provisions  of  section  5  of  chapter  308  of  the  Laws  of  1849, 
which  provided  that  such  notes  ^'  Shall  be  considered  a  part  of  the 
capital  stock,  and  shall  be  deemed  valid,  and  shall  be  negotiable  and 
collectible  for  the  purpose  of  paying  any  losses  which  may  accrue 
or  otherwise."  Such  notes  were  held  to  be  negotiable  and  payable 
absolutely  without  any  assessment  and  without  demand.  {Derais- 
mes  V.  Merchants^  Mut.  Ins.  Co.j  1  N.  Y.  371 ;  Brovm  v.  CrooJce^ 
4  id.  51 ;  Hawland  v.  Edmonds^  24  id.  307 ;  White  v.  Haight^  16 
id.  317.)  fiat  preminm  notes  given  subsequently  to  the  formation 
of  such  corporations,  unless  the  by-laws  provided  otherwise,  were 
payable  only  after  an  assessment  had  been  levied.  {Savage  v.  Med- 
hury,  19  K  Y.  32 ;  HowJmid  v.  Cuykendall^  40  Barb.  320.) 

It  will  be  observed  that  the  language  of  the  act  of  1849  differs 
materially  from  the  provisions  of  the  Insurance  Law  applicable  to 
the  note  in  suit.  The  provisions  of  the  statute  with  reference  to 
the  liability  of  the  makers  and  the  manner  of  enforcing  the  same  at 
the  time  this  note  was  given  are  the  same,  so  far  as  applicable  to 
the  question  now  presented,  as  those  contained  in  many  special 
charters  granted  by  the  Legislature  prior  to  1849,  which  were  con- 
App.  Div.-Vol.  LXVII.        9 
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strued  as  requiring  the  levy  of  an  assessment  as  a  condition  prece- 
dent to  maintaining  a  cause  uf  action  upon  tlie  notes.  (Laws  of 
1836,  chaps.  41,  67,  §§  6,  8,  10;  Whits  v.  Ilaight,  sxijpra  ;  Savage 
V.  Medbnry^  supra  ;  Ilowland  v.  Edmonds^  supra,)  Nor  was  the 
autliority  to  levy  an  assessment  absolute.  It  could  only  be  exer- 
cised for  the  purpose  specified  in  the  statute  and  when  necessity 
therefor  arose.     {Eaegener  v.  Willard^  44  App.  Div.  41.) 

The  provisions  of  the  Insurance  Law  quoted  make  it  quite  plain 
that  it  was  the  intention  of  the  Legislature  to  allow  these  capital 
stock  notes  to  stand  as  security  for  losses  and  claims  until  the  accu- 
mulation of  profits  equaled  the  amount  of  cash  capital  required  to 
be  possessed  by  stock  tire  insurance  corporations,  and  that  they 
were  to  become  due  and  payable  only  when  necessary  to  meet  cur- 
rent  obligations  or  liabilities.  No  cause  of  action  accrued  to  the 
corporation  thereon  until  after  an  assessment  and  notice  or  demand. 
This  construction  is  also  supported  by  the  principle  laid  down  by 
the  Court  of  Appeals  in  Williams  v.  Taylor  (120  N.  Y.  244).  It 
follows,  necessarily,  that  the  Statute  of  Limitations,  which  would 
bar  the  action  if  the  note  were  an  ordinary  promissory  note  pay- 
able on  demand  (  Wheeler  v.  WaDier^  47  N.  Y.  519),  has  not  run 
against  the  liability  of  the  defendants  on  the  note  in  suit. 

The  judgment  should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  Patferson,  O'Brien  and  McLaughlin,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 


L.  Harding  Rogers,  Jr.,  as  Administrator,  etc.,  of  Marie  C. 
Rogers,  Deceased,  Respondent,  v,  Swits  Conde  and  Apama  I. 
CoNDE,  Appellants. 

Complaint  in  an  action  for  tlie  wrongful  detention  of  chattels  —  sufficiency  of. 

A  complftint  in  an  action  for  the  wrongful  detention  of  chattels,  which  alleges 
that  the  plaintiff's  intestate  at  the  time  of  her  death  was  the  owner  of,  and 
entitled  to  the  immediate  possession  of,  the  chattels  and  that  the  plaintiff  waa 
duly  appointed  her  administrator;  that  the  defendants  are  in  possession  of  the 
chattels,  and  that  the  plaintiff  has  demanded  their  delivery  to  him.  and  tlmt- 
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such  demand  has  been  refused,  sufficiently  complies  witli  the  requirement  of 
section  1721  of  the  Code  of  Civil  Procedure  that  such  a  complaint  shall  set 
forth  the  facts  showiug  that  the  defendants'  possession  is  unlawful. 

Appeal  by  the  defendants,  Swits  Conde  and  another,  from  an 
interlocutory  judgment  of  tlie  Supreme  Court  in  favor  of  the  plain- 
tiflF,  entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  26th  day  of  October,  1901,  upon  the  decision  of  the  court 
rendered  after  a  trial  at  the  New  York  Special  Term  overruling  a 
demurrer  to  the  complaint. 

Marshall  B.  Clarke^  for  the  appellant. 

Z.  Harding  Rogers^  Jr,^  respondent,  in  person. 

Judgment  affirmed,  with  costs,  on  the  opinion  of  the  court  below, 
with  leave  to  the  defendant  to  withdraw  demurrer  and  answer  on 
payment  of  costs  in  this  court  and  in  the  court  below. 

The  following  is  the  opinion  of  Scorr,  J.,  delivered  at  Special 
Term: 

Scott,  J. : 

It  is  not  complained  that  the  defendants  wrongfully  took  the 
chattels  sued  for,  nor  is  it  alleged  that  they  have  converted  them. 
All  that  is  alleged  is  that  they  wrongfully  detained  them.  The 
Code  requires  that  in  such  a  case  the  complaint  must  set  forth  the 
facts  showing  that  the  possession  is  wrongful,  and  the  defendants 
insist  that  the  complaint  fails  to  set  forth  such  facts.  With  this 
contention  I  catmot  agree.  The  complaint  sets  forth  that  plaintiffs 
intestate,  at  her  death,  was  the  owner  of  and  entitled  to  immediate 
possession  of  the  chattels,  and  that  he  was  duly  appointed  her 
administrator.  Priiaa  facie  these  facts  not  only  entitled  him  as 
administrator  to  the  possession  of  the  chattels,  but  made  it  his  duty 
to  reduce  them  to  possession.  The  complaint  further  shows  tliat 
the  defendants  are  in  possession  of  the  chattels,  and  that  plaintiff 
has  demanded  their  delivery  to  him,  which  demand  has  been  refused 
by  defendants.  These  facts,  admitted  by  the  demurrer,  establish 
the  plaintiffs  right  to  possession,  and  show  that  the  defendants' 
detention,  in  violation  of  his  right,  is  wrongful.  Section  1721  of 
the  Code  does  not  require  the  plaintiff  in  such  an  action  to  allege 
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the  reasons  which,  as  he  may  imagine,  will  be  urged  by  the 
defendants  in  jastification  of  their  detention  of  the  chattels,  but 
merely  the  facts  which,  taken  as  true,  show  that  the  detention  is 
unlawful.  These  fa<;ts  are  sufficiently  set  forth  when  it  is  alleged 
that  the  plaintiff  is  the  owner  of  or  entitled  to  the  possession  of  the 
chattels  in  possession  of  defendants,  and  that  defendants  have 
refused  to  comply  with  a  demand  to  deliver  them  up.  {Chopin  v. 
Mei'cliant^  Nat  Bank^  31  Hun,  529.)  I  find  nothing  against  this 
view  in  Seofeld  v.  Whitelegge  (49  N.  Y.  259),  or  Seifret  v.  Kraft 
(13  Civ.  Proc.  Rep.  321).  In  neither  case  was  there  an  allegation  of 
demand  and  refusal,  and  in  the  former  case  there  was  no  allegation 
of  ownership  by  plaintiff.  Demurrer  overruled,  with  costs,  with 
leave  to  withdraw  demurrer  and  answer  within  twenty  days  upon 
payment  of  costs. 


ViKGiNiA  Glasek,  Respondent,  v.  Henry  C.  Glaser,  Individually 
and  as  Executor,  etc.,  of  Joseph  Glaser,  Deceased,  and  as  Tes- 
tamentary Guardian,  etc.,  of  the  Defendant  Bernard  Glaser, 
and  Bernard  Glaser,  Appellants,  Impleaded  with  Others. 

Dower  —  when  tlie  widow  is  eiititled  to  it^  and  aUo  to  the  promsion  made  for  her  bjf 

Tier  ?iusband*s  will. 

Where  a  testator  by  the  3d  paragraph  of  his  will  gives  to  his  widow  one- 
third  of  the  proceeds  from  the  sale  of  certain  real  property,  aod  by  the  4th 
paragraph  gives  the  remaining  two-thirds  of  the  proceeds  to  his  executors  in 
trust  to  apply  the  net  income  thereof  to  the  maintenance  of  his  son,  Bernard, 
until  the  latter  becomes  of  age,  and  then  to  turn  over  the  principal  to  him,  and 
in  the  6th  paragraph  gives  the  remainder  of  his  estate  to  his  said  son,  Bernard, 
the  widow  is  entitled  to  dower  in  the  real  estate  mentioned  in  the  dd  para- 
graph of  the  will  in  addition  to  one-third  of  the  proceeds  of  the  sale  of  such 
real  estate. 

Appeal  by  the  defendant  Henry  C.  Glaser,  individually  and  as  exec- 
utor, etc.,  of  Joseph  Glaser,  deceased,  and  as  testamentary  guardian, 
etc.,  of  the  defendant  Bernard  Glaser,  and  by  Bernard  Glaser,  by 
Alexander  Herzog,  his  guardian  ad  litem,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  23d  day  of  April,  1901, 
upon  the  decision  of  the  court  i-endered  after  a  trial  at  the  New 
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York  Special  Term,  with  notice  of  an  intention  to  bring  up  for 
review  upon  such  appeal  an  order  of  the  Supreme  Court,  made  at 
the  New  York  Special  Term  and  entered  in  the  office  of  the  clerk 
of  the  county  of  New  York  on  the  23d  day  of  April,  1901,  granting 
an  extra  allowance  of  costs  to  various  parties  to  the  action. 

David  Gerher^  for  the  appellants. 

William  McArthur^  for  the  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  of  court  below. 

The  following  is  the  opinion  of  Lawbenoe,  J.,  delivered  at 
Special  Term : 

Lawrence,  J. : 

The  facts  in  this  case  are  not  disputed.  The  plaintiff  alleges  in 
her  complaint  that  she  is  the  widow  of  Joseph  Glaser,  deceased,  who 
died  on  or  about  the  29th  of  December,  1898,  leaving  a  last  will  and 
testament,  of  which  the  defendant  Henry  C.  Glaser  is  the  executor ; 
and  that  said  testator  was  at  the  time  of  his  death  seized  of  certain 
property  situated  in  Spring  street,  in  the  city  of  New  York,  which 
is  in  the  complaint  more  particularly  described ;  that  the  defendant 
Henry  C.  Glaser  is  the  testamentary  guardian  of  the  defendant  Ber- 
nard Glaser,  an  infant  of  the  age  of  eighteen,  appointed  and  acting 
as  such  in  and  by  the  aforesaid  last  will  and  testament  of  Joseph 
Glaser,  deceased,  and  is  also  executor  of  said  last  will  and  testament, 
having  duly  qualified  and  acting  as  such.  The  plaintiff  further 
avers  that  by  the  death  of  Joseph  Glaser,  the  husband  of  the  plain- 
tiff, this  plaintiff,  as  widow  of  the  said  deceased,  became  and  was 
and  is  seized  of  and  entitled  to  the  choate  right  of  dower  in  the 
premises  in  Spring  street,  described  in  the  complaint,  in  addition  to 
one-third  of  the  proceeds  realized  upon  a  sale  under  his  will,  subject 
to  the  lien  of  a  certain  mortgage  mentioned  in  the  complaint.  The 
plaintiff  further  avers  that  by  this  action  she  disaffirms  and  disclaims 
any  election  to  accept  dower  in  lieu  of  any  provision  under  the  will 
of  said  Joseph  Glaser,  but  alleges  the  fact  to  be  that  she  is  entitled 
to  both  her  dower  in  said  premises  and  one-third  of  the  proceeds 
realized  on  a  sale  of  said  premises.     The  3d  paragraph  of  the  will 
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of  Joseph  Glaser  provides  as  follows:  "To  my  present  wife,  I 
give  and  devise  one-third  part  of  the  proceeds  from  the  sale  of 
my  property  situated  in  Spring  street  in  the  City  of  N.  Y.,  and 
known  as  No.  40-42  Spring  street."  By  the  4th  paragraph  of 
said  will  it  is  provided :  "  The  remaining  two-thirds  of  the  pro- 
ceeds from  the  sale  of  my  said  property  No.  40-42  Spring 
street  are  to  be  invested  by  my  executors  for  the  benefit  of  my 
6on  Bernard  in  improved  property  in  the  City  of  New  York, 
the  net  income  therefrom  is  to  be  used  for  his  maintenance 
until  he  becomes  of  age,  then  the  invested  property  is  to  be 
turned  over  to  him  by  my  executor."  The  6th  paragraph  of  the 
will  of  said  testator  is  as  follows :  "  The  remainder  of  my  estate, 
of  whatsoever  nature  it  might  b(5, 1  give,  bequeath  and  devise  to  my 
son  Bernard."  The  sole  question  presented  in  the  case  is  whether, 
under  the  will  of  her  husband,  the  plaintiff  is  entitled  to  one-third 
of  the  proceeds  realized  upon  the  sale  of  the  preoMses  in  Spring 
street  and  also  to  her  dower  therein  in  addition.  Dower  is  never 
excluded  by  a  provision  for  a  wife  except  by  express  words  or  nec- 
essary implication.  Where  there  are  no  express  words  there  nmst 
be  on  the  face  of  the  will  a  demonstration  of  the  intent  of  the  tes- 
tator that  the  widow  shall  not  take  both  dower  and  the  provision. 
Such  demonstration  is  furnished  only  where  there  is  a  clear  incom- 
patibility arising  on  the  face  of  the  will  between  a  claim  of  dower 
and  a  claim  to  the  benefit  of  the  provision.  The  intention  to  put 
the  widow  to  the  election  between  dower  and  a  provision  may  not 
be  inferred  from  the  extent  of  the  provision  or  because  she  is  the 
devisee  for  life  or  in  fee,  or  because  it  might  seem  to  the  court 
unjust  as  a  family  arrangement  to  permit  her  to  claim  both,  or 
because  it  might  be  inferred  that  had  the  attention  of  the  testator 
been  called  to  it  he  would  have  expressly  excluded  dower.  {Kon- 
"oaliiiha  v.  Schlegel^  104  N.  Y.  125.)  My  examination  of  the  will  of 
Joseph  Glaser  convinces  me  that  there  is  no  such  clear  incompat- 
ibility between  its  provisions  and  the  claim  of  the  plaintiff  to  dower 
as  to  justify  me  in  holding  that  the  widow  is  excluded  therefrom. 
It  will  be  observed  that  in  the  case  of  Konvalinka  v.  Schlegel 
{a^ipra)  the  will  there  under  consideration  gave  the  residuary  estate 
to  the  executora  to  sell  and  dispose  of  the  same  and  divide  the  pro- 
ceeds equally  between  his  wife  and  children,  share  and  share  alike. 
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The  language  there  is  very  much  the  same  as  that  which  is  used  in 
this  case.  Yet  it  was  held  that  the  widow  was  not  put  to  her  elec- 
tion, but  was  entitled  to  her  dower  in  addition  to  the  provision  made 
for  her  in  the  will.  It  was  further  held  that  the  devise  to  the  exec- 
utors in  that  case  was  void  as  a  trust,  but  valid  as  a  power  in  trust, 
and  that  the  lands  descended  to  the  heirs  subject  to  the  execution 
of  the  power,  and  that  the  execution  of  such  power  was  not  incon- 
sistent with  the  dower  interest,  but  a  sale  would  be  subject  thereto. 
In  this  case,  in  the  will  under  consideration  no  power  of  sale  is  given 
to  the  executors  excepting  such  as  is  to  be  implied  from  the  direction 
that  the  proceeds  of  the  sale  of  the  property  are  to  be  divided 
between  the  wife  and^the  son  Bernard,  and  that  Bernai^d's  share 
thereof  shall  be  invested  by  the  executors  for  his  benefit.  But 
assuming  that  a  power  of  sale  must  necessarily  be  implied  from  the 
provisions  of  the  will,  I  see  no  inconsistency  in  holding  that  it  must 
be  exercised  sjibject  to  the  dower  interest  of  the  wife.  In  Purdy 
V.  Purdy  (18  App.  Div.  310)  there  was  a  bequest  by  a  husband  to 
his  wife  for  life,  of  all  his  property,  real  and  personal,  conditional 
upon  her  keeping  the  property  in  repair  and  paying  to  his  brother 
from  the  real  estate  four  dollars  each  month,  followed  by  a  devise  of 
the  remainder  of  the  real  estate  to  other  persons,  and  by  a  gift  of  all 
the  residue  of  the  estate  to  the  wife,  yet,  in  the  absence  of  any  state- 
ment in  the  will  that  the  provision  for  the  wife  was  made  in  lieu  of 
dower,  it  was  held  that  the  wife  was  not  deprived  of  her  right  to 
recover  dower  in  the  premises  of  which  she  was  constituted  the  life 
tenant.  In  Kimhel  v.  Kimhel  (14  App.  Div.  570)  the  testator 
gave  $50,000  to  his  executors  in  trust,  to  pay  over  the  income 
thereof  to  his  wife ;  the  rest,  residue  and  remainder  of  his  estate, 
real  and  personal,  he  devised  to  his  seven  children,  and  he  gave  his 
executore  a  power  of  sale  "  for  the  purpose  of  dividing  my  estate  to 
pay  the  legacies  or  devises  hereinbefore  contained  or  for  the  more 
convenient  managing  of  my  estate  or  for  any  other  reason  that  may 
commend  itself  to  my  executors  hereinafter  named."  It  was  held 
that  the  provision  for  the  wife  was  not  made  in  lieu  of  her  dower, 
that  it  was  not  necessary  in  order  to  establish  the  widow's  right  to 
to  take  both  her  dower  and  also  under  the  provisions  of  the  will  to 
aflSrmatively  show  that  the  testator  so  intended,  but  in  order  that 
flhe  should  be  required  to  elect  between  the  two  it  must  clearly  and 


Digitized  by 


Googk 


136  GLASER  v.  GLASER. 

FmsT  Drpartbcent,  Dbcembbb  Term,  1901.  [Vol.  67. 

manifestly  appear  by  implication  that  he  intended  that  the  widow 
fihoald  not  take  under  the  provisions  made  for  her  in  the  will  other- 
wise than  in  lieu  of  dower.  The  gift  of  the  residuary  estate  to  the 
children  of  the  testator  only  affected  the  disposition  of  what  was 
left  of  the  estate  after  dower  had  been  deducted,  and  that  the 
power  of  sale  given  to  the  executors  was  not  inconsistent  with 
the  existence  of  a  dower  interest  in  the  widow.  (See,  also,  Con- 
ner V.  Watson^  1  App.  Div.  54.)  Discovering  no  inconsistency 
between  the  claim  of  the  widow  to  dower  and  her  right  to  the 
bequest  made  by  the  will,  I  am,  therefore,  of  the  opinion  that  the 
plaintiff  is  not  put  to  her  election,  but  that  she  is  entitled  to  judg- 
ment as  prayed  for  in  her  complaint.  (See  White  v.  JKaney  51  N. 
Y.  Super.  Ct.  296,  301.)  Draw  decision  and  judgment  accordingly 
and  settle  on  notice. 


Digitized 


byGoogk 


Cases 


DBT£B]£n?ED  IN  THE 


SECOND    DEPAKTMENT 


Bf  THE 


APPELLATE   DIYISION, 
§tctmbeVf  1901. 


William  J.  Marshall,  Plaintiff,  v.  Edward  T.  Hatward, 

Defendant. 

BubmUnan  qf  a  eontrowny — requi»ite$of,  as  to  the  Judgment  to  be  entered  ikereon^ 

The  Appellate  Division  cannot  exercise  any  jurisdiction  over  a  controversy  sub- 
mitted persuant  to  section  1279  of  the  Code  of  Civil  Procedure,  in  which  it  is 
asked  for  its  opinion  upon  three  formulated  questions,  until  the  parties  stipulate 
that  a  judgment  may  be  directed  in  accordance  with  its  determination  and  also 
what  the  nature  of  such  judgment  shall  be. 

SuBiossioN  of  a  controversy  upon  an  agreed  statement  of  faetSi 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

William  A.  Walsh  and  Gustav  B.  Hamburger^  for  the  plaintiff. 

Frarik  M.  Buck,  for  the  defendant. 

Per  Curiam: 

This  purports  to  be  a  controversy  submitted  pursuant  to  section 
1279  et  seq.  of  the  Code  of  Civil  Procedure.  We  are  asked  for  our 
opinion  upon  three  formulated  questions,  but  we  are  not  authorized 
to  direct  judgment  upon  the  determination  of  them.  Until  the  par- 
ties stipulate  that  a  judgment  may  be  directed  herein  and  also  what 
the  nature  of  the  judgment  shall  be,  in  view  of  the  contentions  of  the 
respective  parties,  we  cannot  exercise  any  jurisdiction  in  the  matter. 

Present  —  Goodrich,  P.  J.,  Bartlett,  IIirschberg,  Jenks  and 
Sewbll,  JJ. 

Proceedings  dismissed,  without  costs. 
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In  the  Matter  of  the  Application  of  Elsie  Maud  Ashley  for  the 
Appointment  of  a  Committee  of  the  Person  and  Property  of 
William  D.  Ashley,  an  Alleged  Incompetent  Person. 

Elsie  Maud  Ashley,  Appellant;  John  H.  Quinlan,  as  Committee 
of  the  Person  and  Property  of  William  D.  Ashley,  Respondent. 

Oommitiee  of  a  lunatic  — disbwsementa  of  the  petitioner  for  his  appointment  — 

how  they  may  he  paid. 

Assuming,  without  deciding,  that  upon  the  appointment  of  a  committee  of  the 
property  of  a  lunatic,  the  court,  under  section  2396  of  the  Ck>de  of  Civil  Pro- 
cedure, must  direct  him  to  pay  out  of  the  funds  in  his  hands  the  necessary  dis- 
bursements of  the  petitioner,  the  latter,  through  his  attorney,  may  consent  that 
the  court  direct  that  a  part  of  the  disbursements  be  paid,  not  out  of  the  funds 
in  the  hands  of  the  committee,  but  out  of  other  moneys  belonging  to  the 
incompetent  person. 

Appeal  by  the  petitioner,  Elsie  Mand  Ashley,  from  an  order  of 
the  Supreme  Court,  made  at  the  Orange  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  11th  day  of 
July,  1901,  resettUng  an  order  made  at  the  Orange  Special  Term 
and  entered  in  said  clerk's  office  on  tlie  15th  day  of  June,  1901,  and 
also  from  the  order  so  resettled. 

Thaddeus  D,  Kenneson^  for  the  appellant. 

James  G,  Meyer  and  William  Vanamee^  for  the  respondent. 

Per  Curiam  : 

Counsel  for  the  appellant  insists  that  the  provisions  of  section 
2336  of  the  Code  of  Civil  Procedure  are  mandatory,  and  that  where 
a  committee  of  the  property  is  appointed  in  a  lunacy  proceeding 
the  court  mnst  direct  the  payment  by  liim  out  of  the  funds  in  his 
hands  of  the  necessary  disbursements  of  the  petitioner.  Assuming, 
without  deciding,  that  this  view  is  correct,  there  can  be  no  doul)t 
that  the  petitioner  through  his  or  her  attorney  could  consent  that 
the  court  direct  that  a  part  of  the  disbursements  be  paid,  not  out  of 
funds  in  the  hands  of  the  committee,  but  out  of  other  moneys 
belonging  to  the  incompetent  person.  This  is  precisely  what  tlie 
learned  judge  below  declares  to  have  been  done  in  the  present  case. 
By  the  order  appealed  from  he  lias  amended  the  origmal  ordei  by 
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inserting  therein  a  recital  to  the  effect  that  "  by  the  consent  of  the 
attorney  of  the  petitioner  "  $500  of  the  sum  allowed  said  petitioner 
is  to  be  paid  out  of  moneys  in  the  hands  of  the  Massachusetts  com- 
mittee. We  cannot  assume  that  this  recital,  carefully  inserted  after 
a  full  review  of  the  occurrences  attending  the  making  of  the  original 
order,  is  untrue.  It  must  represent  the  judge's  recollection  of  what 
occurred,  stated  under  the  sanction  of  his  official  oath  ;  and  if  such 
a  consent  was  given  the  petitioner  cannot  complain  of  the  order 
either  in  substance  or  form. 

Present — Goodrich,  P.  J.,  Bartlett,  Woodward,  Hirsohberg 
«nd  Jenks,  JJ. 

Orders  affirmed,  with  ten  dollars  costs  and  disbursements. 


Johanna  Harms,  Respondent,  v.  Metropolitan  Life  Insurance 
Company,  Appellant. 

Insurance  —  whether  an  insured  was  a  suicide,  when  a  question  far  the  jury. 

In  an  action  upon  a  policy  of  life  insurance,  in  which  the  question  litigated  was 
whether  the  insured  had  committed  suicide,  it  appeared  that  the  insured 
registered  at  a  hotel  at  about  eight  o'clock  in  the  evening  and  then  went  to  his 
room;  that  on  the  following  morning  he  was  found  dead  in  the  room,  the  door 
•f  which  was  locked  on  the  inside;  that  three  letters  written  by  him,  the  con- 
tents of  which  did  not  appear,  were  found  in  the  room,  one  directed  to  his  wife, 
one  to  the  chief  of  police  and  one  to  his  employer.  A  box  of  white  powder 
was  found  on  the  bureau  and  a  glass  containing  a  sediment.  A  physician  testi- 
fied that  he  had  tasted  the  powder  and  the  contents  of  the  glass  and  thought 
the  substance  was  corrosive  sublimate,  but  that  he  had  made  no  test  sufficient 
to  enable  him  to  express  an  opinion  about  it. 

It  further  appeared  that  the  insured  was  found  lying  on  the  bed  in  a  composed 
and  natural  attitude,  with  his  limbs  straight,  and  there  was  evidence  that  if  a 
person  dies  from  the  use  of  corrosive  sublimate  he  dies  in  excrucititing  agony, 
and  in  a  state  of  convulsion  with  his  limbs  drawn  up  and  distorted.  No  other 
poison  than  corrosive  sublimate  was  suggested. 

Heid,  that  the  question  whether  the  insured  met  his  death  by  suicide  was  prop- 
erly submitted  to  the  jury,  and  that  a  verdict  in  favor  of  the  plaintiff  should 
not  be  disturbed. 

Appeal  by  the  defendant,  the  Metropolitan  Life  Insurance  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in   favor  of  the 
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plaintiflF,  entered  in  the  office  of  the  clerk  of  the  county  of  Kings 
on  the  8th  day  of  February,  1901,  upon  the  verdict  of  a  jury,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  11th  day  of 
February,  1901,  denying  the  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

C.  N,  JBovecy  Jr,y  for  the  appellant. 

Henry  A.  Powdl^  for  the  respondent. 

GOODBICH,  P.  J. : 

The  action  is  brought  upon  a  policy  of  insurance  upon  the  life 
of  the  plain tifiPs  husband.  The  policy  contained  a  clause,  ^^  If  the 
insured  *  *  *  die  by  his  own  hand  or  act,  whether  sane  or 
insane,  the  company  shall  not  be  liable  for  a  greater  sum  than  the 
premiums."  The  question  litigated  was  whether  the  insured  had 
committed  suicide.  The  jury  found  a  verdict  for  the  plaintiff,  and 
the  defendant  appeals. 

The  insured  died  at  a  hotel  on  Coney  Island,  where  he  had  regis- 
tered as  a  guest  at  about  eight  p.  m.  He  drank  at  the  bar  and  then 
went  to  his  room  and  ordered  a  glass  of  beer.  He  was  found  dead 
in  his  room  on  the  following  morning,  the  door  being  locked  on  the 
inside.  Three  letters  written  by  him  were  found  in  his  room,  one 
directed  to  his  wife,  one  to  the  chief  of  police,  and  one  to  the  super- 
intendent of  the  Nassau  Railroad  Company,  in  whose  employ  he 
was.  The  contents  of  these  letters  do  not  appear.  A  box  of  white 
powder  was  found  on  the  bureau,  and  a  glass  containing  a  sediment. 
Dr.  Pierce  testified  that  he  had  tasted  the  powder  and  the  contents 
of  the  glass,  and  thought  the  substance  was  bi-chloride  of  mercury, 
commonly  known  as  corrosive  sublimate,  but  he  had  made  no  test 
sufficient  to  enable  him  to  express  an  opinion  about  it.  The  deceased 
was  found  lying  on  the  bed,  in  a  composed  and  natural  attitude,  limbs 
straightened,  and  there  is  evidence  that  if  a  person  dies  from  the  use 
of  corrosive  sublimate  he  dies  in  excruciating  agony,  and  usually  in 
a  state  of  convulsion,  with  his  limbs  all  drawn  up  and  distorted. 

The  evidence  was  such  as  to  raise  a  fair  question  of  fact  whether 
Harms  came  to  his  death  by  his  voluntary  act,  either  by  the  use  of 
corrosive  sublimate,  and  no  other  poison  is  suggested,  or  otherwise. 

A  curiously  similar  case  is  that  of   Goldschmidt  v.   Mutual 
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Life  Ins.  Co.  (35  N.  Y.  St.  Repr.  121),  in  which  the  General  Tenn 
of  the  first  department,  Mr.  Justice  Willabd  Babtlett  writing, 
on  evidence  substantially  similar  to  that  in  the  present  action,  held 
that  it  was  proper  to  submit  to  the  jury  the  question  of  suicide 
The  court  said  (p.  125) :  "  While  the  defendant's  view  of  this  man's 
death  may  be  the  true  one,  it  does  not  seem  to  me  to  be  supported 
by  sucli  a  preponderance  of  evidence  as  to  warrant  the  withdrawal 
of  the  question  from  the  consideration  of  a  jury."  So  we  cannot 
say  that  at  the  trial  of  the  action  at  bar  there  was  any  such  pre- 
ponderance of  evidence  as  to  require  a  reversal  of  the  judgment. 
The  burden  of  proving  death  by  suicide  was  upon  the  defendant, 
the  natural  presumption  being  against  death  by  suicide.  ( WhiUach 
V.  Fidelity  db  Casualty  Co.^  78  Hun,  262 ;  Mallory  v.  Tramder^ 
Ins.  Co.^  47  N.  Y.  52.)  A  person  reading  the  evidence  might 
well  have  a  doubt  whether  Harms  "intentionally  took  his  life"  or 
whether  he  came  to  his  death  by  the  use  of  corrosive  sublimate,  and 
if  he  did,  whether  he  intended  to  use  it  for  the  purpose  of  suicide. 
No  other  suggestion  of  the  agency  of  death  is  made  by  the  defend- 
ant, and  the  composed  attitude  of  his  body  was  not  consistent  with 
the  use  of  corrosive  sublimate.  The  question  was  pre-eminently 
one  to  be  decided  by  a  jury,  and  with  their  finding  we  do  not  feel 
called  to  interfere. 

The  judgment  and  order  should  be  affirmed. 

Bartlett,  Woodwabd,  Hirschbbrg  and  Sewell,  JJ.,  concurred. 

Judgment  and  order  affirmed,  with  costs. 


RuFus  C.  Gardner,  Appellant,  v.  New  York  Mutual  Savings 
AND  Loan  Association,  Respondent. 

Decision  in  t?ie  short  form  —  not  reversed  because  the  grounds  stated  do  not  sustain 

the  judgment. 

Upon  an  appeal  from  a  judgment  entered  upon  a  decision  in  the  short  form, 
permitted  by  section  1023  of  the  Code  of  Civil  Procedure,  the  judgment  wiU, 
in  the  absence  of  a  case  containing  the  evidence  taken  upon  the  trial,  be  per- 
mitted to  stand,  notwithstanding  the  fact  that  the  grounds  specified  in  the 
short  decision  are  insufficient  to  warrant  the  judgment. 
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Appeal  by  the  plaintiff,  Rufus  C.  Gardner,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office* 
of  the  clerk  of  the  county  of  Orange  on  the  Slst  day  of  May,  1901^ 
upon  the  decision  of  the  court,  rendered  after  a  trial  before  the  court 
without  a  jury  at  the  Orange  County  Trial  Term,  dismissing  the 
complaint  upon  the  merits. 

Thomas  Abbott  McKemidl^  for  the  appellant. 

John  jE  Riiston  [  WiUiavi  Ilepbxirn  RusseU  and  WiUiam 
Beverly  Winslaw  with  him  on  the  brief],  for  the  respondent. 

WiLLARD    BaRTLETT,    J.  I 

This  is  an  appeal  from  a  judgment  in  an  action  at  law,  tried  before 
the  court  without  a  jury.  The  decision  is  in  the  short  form  pre- 
scribed by  section  1022  of  the  Code  of  Civil  Procedure,  and  con- 
cludes with  a  direction  for  judgment  dismissing  the  complaint  upon 
the  merits,  with  costs.  The  appeal  is  based  solely  upon  the  judg- 
ment roll,  the  appeal  book  containing  no  portion  of  the  evidence 
taken  upon  the  trial.  The  idea  of  tlie  appellant  seems  to  be  that 
by  reason  of  his  exception  to  the  short  decision  the  case  is  in  the 
same  condition  as  it  would  be  if  exceptions  had  been  taken  to  a 
decision  in  which  tlie  findings  of  fact  and  conclusion  of  law 
were  stated  separately ;  in  which  event  if  the  findings  of  fact 
did  not  suffice  to  sustain  the  conclusion  of  law,  a  reversal  could 
be  obtained. 

This  view  seems  to  be  erroneous.  In  Matter  of  Health  Depart- 
ment V.  Weekes  (22  App.  Div.  110)  the  Appellate  Division  in 
the  first  department  unanimously  held  that  in  the  absence  of  the 
evidence  taken  upon  the  trial  a  judgment  based  upon  the  short 
decision  permitted  by  section  1022  of  the  Code  should  be  upheld^ 
notwithstanding  the  fact  that  the  grounds  specified  in  such  decision 
are  insufficient  to  warrant  the  judgment.  Such  a  decision  without 
findings  was  declared  to  be  tantamount  in  fact  to  the  general  verdict 
of  a  jury.  "Findings  of  fact  and  conclusions  of  law  may  still  be 
made,"  says  Mr.  Justice  Barrett.  "  Where  they  are  so  made  an 
appellant  may,  by  excepting  to  the  conclusions  of  law,  raise  the 
question  whether  such  conclusions  are  justified  by  the  findings  of 
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fact.     But  this  cannot  be  done  where  there  are  no  distinct  findings 
of  fact." 

In  view  of  the  condition  of  tlie  record,  I  recommend  an  affirm- 
ance of  the  judgment  upon  the  authority  of  the  case  cited. 

Goodrich,   P.   J.,   Woodward,   Hirsohberg    and    Jbnks,   JJ., 
concurred. 


Judgment  affirmed,  with  costs. 


Fenwick  B.  Small,  as  Trustee  in  Bankruptcy  of  the  Estate  of 
William  M.  Dean  <fe  Company,  a  Corporation,  Respondent,  v. 
Conrad  Muller,  Appellant,  Impleaded  with  Others. 

Action  to  set  atide  a  cficUtel  mortgage — jurisdiction  of  the  Supreme  Court  aver  stick 
an  action  brought  by  a  trustee  in  bankruptcg  —  sale  of  the  chattels  not  ordered 
before  final  judgment. 

A  State  court  is  not  debarred  by  the  provisions  of  the  Bankruptcy  Act  of  1896 
from  taking  jurisdiction  of  an  action  brought  by  a  trustee  in  bankruptcy  to 
set  aside  a  chattel  mortgage  and  bill  of  sale  as  fraudulent  and  void,  and  to 
enjoin  the  defendant  from  interfering  with  the  property  described  in  said 
instruments,  or  claiming  any  title  thereto  at  a  sale  thereof  by  the  plaintiff. 

An  order  appointing  a  receiver  of  non-perishable  property  pendente  lite  should  not 
contain  a  provision  authorizing  him  to  sell  the  property  before  final  judgment. 

Appeal  by  the  defendant,  Conrad  Muller,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  tlie  27th  day  of 
June.  1901,  enjoining  said  defendant  and  others  from  interfering 
witli  the  sale  by  the  plaintiff  of  the  chattels  and  machinery  situated 
in  the  plant  of  William  M.  Dean  &  Company  and  of  the  lease  upon 
which  such  plant  is  operated. 

Also  from  an  order  of  the  Supreme  Court,  made  at  the  Kings 
County  Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  Kings  on  the  Ist  day  of  October,  1901,  denying  the  said 
defendant's  motion  for  a  modification  of  the  above-mentioned  injunc- 
tion order. 

Also  from  an  order  of  the  Supreme  Court,  made  at  the  Kings 
County  Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  Kings  on  the  1st  day  of  Octol>er,  1901,  appointing  the 
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plaintifi  receiver  of  the  property  mentioned  in  the  injunction  order 
and  authorizing  him  to  sell  such  property  and  to  deliver  a  good  title 
thereto  to  the  purchaser  thereof,  free  and  clear  of  all  claims  of  the 
appellant. 

La/wrence  E.  Brovm^  for  the  appellant. 

Saul  /SI  Myers  [Ira  Leo  Bamherger  with  him  on  the  brief], 
for  the  respondent. 

"WlLLARD  BaRTLETT,  J.  : 

This  is  a  suit  by  a  trustee  in  bankruptcy  to  set  aside  a  chattel 
mortgage  and  bill  of  sale  as  fraudulent  and  void,  and  to  enjoin  the 
defendant  from  interfering  with  the  property  described  in  said 
instruments  or  claiming  any  title  thereto,  at  a  sale  thereof,  by  the 
plaintiff. 

A  State  court  is  not  debarred  from  jurisdiction  in  such  an  action 
by  the  provisions  of  the  Bankruptcy  Act  of  1898.  (30  XJ.  S.  Stat, 
at  Large,  644;  Bardes  v.  Homwrden  Bank^  178  U.  S.  524.) 

The  objection  to  the  orders  under  review  is  that  they  practically 
dispose  of  the  litigation  in  favor  of  the  plaintiff,  before  trial. 

There  is  no  answer  in  the  appeal  book,  but  there  is  an  affidavit  of 
the  defendant,  Conrad  Muller,  which  puts  at  issue  the  allegations 
of  the  complaint  which  the  plaintiff  must  establish  to  entitle  him  to 
the  judgment  which  he  asks. 

The  moving  papers  make  out  a  proper  case  for  the  appointment 
of  a  reoeiyer  pendente  lite  to  take  and  preserve  the  property  until 
final  judgment. 

There  was  no  necessity  or  occasion,  however,  for  ordering  a  sale 
prior  to  the  determination  of  the  controversy,  inasmuch  as  the  prop, 
erty  was  not  of  a  perishable  character.  (See  Brush  v.  Jay^  113  N. 
Y.  482.) 

It  is  not  a  justification  for  taking  away  and  selling  a  man's  pos- 
sessions under  such  circumstances  to  tell  him  that  he  may  assert  his 
claim  against  the  proceeds  just  as  well  as  against  the  property. 

The  order  appointing  the  receiver  should  be  modified  by  striking 
out  the  provision  authorizing  a  sale  and  by  restricting  the  powers  of 
the  receiver  to  the  preservation  of  the  property  pending  the  action  ; 
as  thus  modified,  it  should  be  affirmed,  without  costs. 
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As  the  injunction  relates  solely  to  the  proposed  sale,  and  we 
think  there  should  be  no  sale  before  judgment,  the  injunction 
should  be  dissolved,  with  costs  to  the  appellant. 

The  appeal  from  the  order  refusing  to  modify  the  injunction  should 
be  dismissed,  without  costs. 

Goodrich,  P.  J,,  Woodward,  Hirschberg  and  Jenks,  JJ., 
concurred. 

Order  appointing  receiver  modified,  and  as  modified  aflSrmed, 
without  costs.  Injunction  dissolved,  with  ten  dollars  costs  and  dis- 
bursements to  the  appellant.  Appeal  from  order  refusing  to  modify 
injunction  dismissed,  without  costs. 


Olivee   Landeeth   and    Others,    Appellants,    v.    Archibald    F.I    !^g      ,|^i 
Wtckoff,  Respondent. 

Warranty  as  to  the  character  of  seed  — what  notice  of  disclaimer  of  responsibility  is 
insufficient  —  measure  of  damages. 

In  an  action  brought  to  recover  the  purchase  price  of  certain  seed  sold  by  the 
plaintiffs,  who  were  seed  growers,  to  the  defendant,  a  fanner,  in  which  the 
defendant  sets  up  as  a  counterclaim  a  breach  of  certain  warranties  as  to  the 
character  of  the  seed,  the  fact  that  upon  the  left-hand  corner  of  the  bill  ren- 
dered by  the  plaintiffs  to  the  defendant  was  a  notice  printed  in  small  type  in 
these  words:  *'  D.  Landreth  &  Sons  give  no  warranty,  express  or  implied,  as 
to  description,  quality,  productiveness  or  any  other  matter  of  any  seeds  they 
send  out,  and  they  will  not  be  in  any  way  responsible  for  the  crop.  If  the 
purchaser  does  not  accept  the  goods  on  these  terms  they  are  at  once  to  be 
returned,"  does  not  preclude  the  defendant  from  recovering  upon  the  counter- 
claim where  the  latter  testifies  that  although  he  received  the  bill  before  plant- 
ing the  seeds  he  did  not  observe  the  disclaimer  of  responsibility  in  the  bill 
until  it  was  brought  to  his  attention  upon  the  tiial. 

The  damages  recoverable  for  the  breach  of  such  a  warranty  are  represented  by 
the  value  of  the  crop  which  would  ordinarily  have  been  produced  if  the  seed 
had  been  as  warranted,  less  the  expense  of  raising  such  crop  and  less  also  the 
value  of  the  crop  actually  raised. 

Appeal  by  the  plaintiifs,  Oliver  Landreth  and  others,  from  a  judg- 
ment of  the  Municipal  Court  of  the  city  of  New  York,  borough  of 
App.  Div.— Vol.  LXVII.        10 
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Brooklyn,  iu  favor  of  the  defendant,  entered  on  the  3d  day  of  June, 
1901,  upon  the  decision  of  the  court. 

Uriah  W.  Tampkins  and  Croinwell  G,  Macy  for  the  appellants. 
Charles  B.  Law^  for  the  respondent. 

WiLLARD  BaBTLETT,  J.  I 

This  is  an  action  by  seed  growers  to  recover  the  purchase  price 
of  certain  seeds  sold  by  them  to  a  farmer.  The  purchase  included 
seeds  of  the  Early  Summer  Flathead  cabbage,  seeds  of  the  Long 
Blood  beet,  and  seed  peas  of  the  variety  known  as  Landreth^s  Extra 
Early  pea.  In  regard  to  these  seeds,  the  defendant  set  up  a  breach 
of  warranty  as  the  basis  of  a  counterclaim  for  damages ;  and  upon 
this  counterclaim  he  has  recovered  a  judgment  of  $510  against  the 
plaintifis. 

As  to  the  cabbage  and  beet  seed,  there  was  evidence  tending  to 
show  that  the  seeds  were  impure  by  reason  of  cross-fertilization, 
thus  bringing  the  case  within  the  doctrine  of  White  v.  Miller  (71 
N.  Y.  118),  that  upon  the  sale  of  seeds  by  the  grower  there  is  an 
implied  warranty  that  they  are  free  from  any  defects  arising  from 
improper  and  negligent  cultivation.  As  to  the  seed  peas,  the  defend- 
ant testified  that  the  plaintiffs'  agent  who  made  the  sale  expressly 
guaranteed  them  to  "  pick  four  or  iive  days  earlier  than  any  other 
seed  on  the  market;"  and  apart  from  this  express  warranty  the 
evidence  sufficed  to  bring  this  part  of  the  case  within  the  rule  laid 
down  in  Van  Wyck  v.  Allen  (69  N.  Y.  61)  to  the  effect  that  "  if  one 
goes  to  another  and  says  to  him  that  he  desii-es  an  article  for  a  cer- 
tain purpose,  and  that  other,  knowing  that  the  first  one  relies  upon 
his  complying  with  his  desire,  furnishes  an  article,  the  law  implies 
that  that  article  is  delivered  with  a  warranty  that  it  accords  with 
the  desire." 

To  rel)ut  any  implication  of  warranty  the  plaintiffs  rely  largely 
upon  a  notice  printed  in  small  type  at  the  upper  left-hand  comer  of 
the  bill  which  they  rendered  to  the  defendant,  which  notice  is  in 
these  words:  "D.  Landreth  &  Sons  give  no  warranty,  express  or 
implied,  as  to  description,  quality,  productiveness  or  any  other 
matter  of  any  seeds  they  send  out,  and  they  will  not  be  in  any  way 
responsible  for  the  crop.     If  the  purchaser  does  not  accept  the  goods 
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on  these  terms  they  are  at  once  to  be  returned."  The  defendant 
testified  that  although  he  received  the  bill  before  planting  the  seeds 
lie  did  not  then  observe  this  disclaimer,  and  indeed  liad  never  seen 
it  until  it  was  brought  to  his  attention  upon  the  trial.  Whatever 
might  have  been  its  legal  effect,  if  he  had  become  cognizant  of  its 
existence  and  purport  before  using  the  seeds,  it  cannot  be  deemed 
to  have  entered  into  or  altered  the  contract  between  him  and  the 
seed  growers  under  the  circumstances. 

The  rule  of  damages  applicable  to  the  breach  of  such  a  warranty 
as  that  relied  upon  in  this  case  is  stated  in  Passinyer  v.  Thorhurn 
(34  X.  Y.  634),  where  the  subject  of  the  sale  was  Bristol  cabbage 
seed,  and  it  was  held  that  the  damagee  properly  I'ecoverable  would 
be  the  value  of  a  crop  of  Bristol  cabbages,  such  as  the  jury  should 
believe  would  ordinarily  have  been  produced  that  year,  deducting 
all  expense  of  raising  the  crop^  and  also  deducting  the  product  or 
value  of  the  crop  actually  raised.  Tins  rule  was  expressly  approved 
in  White  v.  Miller  {supra)  after  a  careful  reconsideration.  If  it  had 
been  followed  in  the  Municipal  Court  I  think  this  judgment  would 
have  been  unassailable.  The  minutes  show,  however,  that  in  arriving 
at  the  amount  of  damages  the  trial  justice  could  not  have  taken  into 
consideration  the  expense  of  raising  crops  of  cabbages  and  peas  such 
as  he  found  would  have  been  produced  by  good  seed.  The  reason 
for  this  conclusion  is  that  the  record  contains  no  testimony  what- 
ever as  to  the  cost  of  cultivating  such  crops,  and  yet  it  was  essential 
to  ascertain  that  cost  and  deduct  it  from  their  value  under  the  rule 
in  Passinger  v.  Thorhitrn,  There  is  a  little  testimony  as  to  the 
cost  of  cultivating  beets,  but  it  is  not  clear  that  even  that  applies  to 
a  normal  crop. 

This  defect  in  the  proof  deprives  the  award  of  damages  of  an 
essential  support,  and  in  my  opinion  requires  us  to  grant  a  new  trial. 

Goodrich,  P.  J.,  Woodward  and  Sewell,  JJ.,  concurred ; 
lIiRscHBERG,  J.,  coucurrcd  in  result. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 
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*22ll  ^^  ^^®  Matter  of  the  Judicial  Settlement  of  the  Acconnts  of 
Edward  J.  MoLOUGHNEY  and  Michael  Molouohney,  Jr.,  as  Sur- 
viving Executors  of  and  Trustees  nnder  the  Last  Will  and 
Testament  of  Michael  Moloughney,  Deceased,  Appellants. 

Ella  L.  Moloughney,  as  Executrix  of  Edward  F.  Moloughney, 
and  Others,  Respondents. 

Will — a  provision  tliat  if  any  child  die,  its  share  shall  go  to  its  issue,  held  to  be 
hubsiitutionary  —  the  share  is  subject  to  the  same  trust  as  it  was  during  the 
aneestofs  life. 

The  will  of  a  testator  bequeathed  his  residuary  estate  to  his  executors  ''in  trust 
to  invest  and  reinvest  the  same,  to  receive  the  income  therefrom  and  to  apply 
said  income  to  the  use  of  all  my  children,  share  and  share  alike,  until  my 
youngest  child  living  at  the  time  of  my  decease  shall  become  twenty-one  years 
of  age;  and  when  my  said  youngest  child,  living  at  the  time  of  my  decease 
shall  have  become  twenty-one  years  of  age,  I  give,  devise  and  bequeath  the 
said  rest,  residue  and  remainder  of  my  said  real  and  personal  estate  to  all  m}* 
said  children  absolutely  forever,  to  be  divided  between  them  equally,  share  ana 
share  alike;  and  I  direct  my  said  executors  at  that  time  to  divide  and  distribute 
the  same  as  herein  directed." 

It  further  provided :  "  Should  either  of  my  said  children  die  before  my  decease 
or  after  my  decease  and  before  the  time  above  fixed  for  distribution,  and  should 
the  child  so  dying  leave  issue,  then  I  give,  devise  and  bequeath  to  such  issue 
of  the  child  so  dying,  the  share  of  my  estate,  both  of  income  and  principal,  to 
which  the  parent  of  such  issue  would  be  entitled,  if  living/* 

One  of  the  testator's  eleven  children  died  during  the  trust  period  leaving  him 
surviving  four  children. 

IIM,  that  the  paragraph  last  quoted  was  intended  to  be  solely  substitutionary; 

That  the  four  children  of  the  deceased  child  took  a  vested  interest  in  one-eleventh 
of  the  residuary  estate  subject  to  the  trust,  and  not,  absolutely,  discharged 
from  the  trust. 

Appeal  by  Edward  J.  Moloughney  and  Michael  Moloughney, 
Jr.,  as  surviving  execntors  of  and  trustees  under  the  last  will  and 
testament  of  Michael  Moloughney.  deceased,  from  that  part  of  a 
decree  of  the  Surrogate's  Court  of  the  county  of  Kings,  entered 
in  said  Surrogate's  Court  on  the  22d  day  of  May,  1901,  which, 
overruling  their  exceptions  to  the  report  of  a  referee  appointed  in 
the  proceeding,  confirmed  said  report  and  construed  a  portion  of 
the  will  of  Michael  Moloughney,  deceased. 
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George  S.  Hamlin  and  Andrew  M,  Clute  for  the  appellants. 

Tlwmaa  G.  Barry^  guardian  ad  litem  of  the  respondents,  Eleanor 
Moloughney  and  others. 

WiLLARD    BaRTLETT,  J.  \ 

The  only  question  presented  upon  this  appeal  is  the  correctness 
of  the  construction  placed  upon  the  2d  and  3d  paragraphs  of 
Michael  Molongbney's  will  by  the  learned  referee  whose  report 
was  contirmed  by  the  surrogate. 

These  paragraphs  read  as  follows : 

"  11.  I  give,  devise  and  bequeath  all  the  rest,  residue  and  remain- 
der of  my  real  and  personal  property  and  estate  of  what  nature  or 
kind  soever  and  wheresoever  situated,  whether  now  owned  or  here- 
after acquired  by  me,  and  of  which  I  shall  die  seized  and  possessed, 
to  Edward  J.  Moloughney,  Edward  F.  Moloughney  and  Michael 
Moloughney,  Jr.,  my  executors  hereinafter  appointed,  or  to  such  of 
them  as  shall  qualify  and  take  upon  themselves  the  execution  of 
this  will,  in  trust  to  invest  and  re-invest  the  same,  to  receive  the 
income  therefrom  and  to  apply  said  income  to  the  use  of  all  my 
children,  share  and  share  alike,  until  my  youngest  child  living  at 
the  time  of  my  decease,  shall  become  twenty-one  years  of  age ;  and 
when  my  said  youngest  child,  living  at  the  time  of  my  decease  shall 
have  become  twenty-one  years  of  age,  I  give,  devise  and  bequeath 
the  said  rest,  residue  and  remainder  of  my  said  real  and  personal 
estate  to  all  my  said  children  absolutely  forever,  to  be  divided 
between  them  equally,  share  and  share  alike;  and  I  direct  my 
said  executors  at  that  time  to  divide  and  distribute  the  same  as 
herein  directed. 

"  III.  Should  either  of  my  said  children  die  before  my  decease 
or  after  my  decease,  and  before  the  time  above  fixed  for  distribu- 
tion, and  should  the  child  so  dying  leave  issue,  then  I  give,  devise 
and  bequeath  to  such  issue  of  the  child  so  dying,  the  share  of  my 
estate,  both  of  income  and  principal,  to  which  the  parent  of  such 
issue  would  be  entitled,  if  living." 

Edward  F.  Moloughney,  one  of  the  testator's  eleven  children, 
for  whose  benefit  the  trust  was  created  by  the  2d  paragraph, 
died  during  the  period  of  the  trust  thereby  established,  leaving  him 
BUT  vising  four  children.      The  question  is  whether    upon    their 
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parent's  death  the  fee  of  one-eleventh  of  the  testator's  residuary 
estate  immediately  vested  in  these  four  children  in  absolute  owner- 
ship, or  whether  their  share,  although  it  had  become  vested  in 
interest,  remained  subject  to  the  trust.  It  has  been  held  in  the 
court  below  that  the  trust  ceased  as  to  one-eleventh  upon  their 
father's  death,  and  that  thereupon  tliey  took  such  share  absolutely. 

The  argument  in  favor  of  this  construction  does  not  appear  to  me 
to  be  as  convincing  as  that  in  support  of  the  contrary  view. 

I  think  it  tolerably  clear  that  the  3d  paragraph  of  the  will  was 
intended  to  be  solely  substitutionary  in  its  effect ;  tlmt  is  to  say.  it 
was  designed  to  place  tlie  issue  of  a  deceased  child  of  the  testator 
precisely  in  the  same  position  as  such  child  had  previously  occupied 
in  reference  to  the  estate.  The  issue  are  to  have  "  tlie  share  of  my 
estate,  both  of  income  and  principal,  to  which  the  parent  of  such 
issue  would  be  entitled,  if  living."  What  is  that  share?  Not, 
as  it  seems  to  me,  one-eleventh  of  the  residuary  estate  in  immediate 
and  absolute  possession  —  for  the  parent  was  not  entitled  to  that  — 
but  a  vested  interest  in  one-eleventh,  subject  to  the  trust  created  in 
the  previous  paragraph,  and  to  vest  in  absolute  possession  at  the 
termination  of  the  trust.  The  su])stitutionary  gift  did  not  change 
the  character  of  the  estate.  It  was  to  remain  a  trust  until  the 
youngest  child  living  at  the  time  of  the  testator's  death  should 
become  twenty-one  yeai-s  old.  The  word  then  in  the  3d  paragraph 
does  not  indicate  to  my  mind  an  intention  on  the  part  of  the  testa- 
tor to  adopt  a  different  form  of  disposition  with  reference  to  the 
issue  of  his  children  from  tliat  which  he  had  adopted  with  reference 
to  the  children  themselves.  It  seems  to  be  merely  an  equivalent 
for  the  phrase  "  in  that  event."  On  the  other  hand,  the  fact  that 
the  testator,  in  the  3d  paragraph,  is  careful  to  mention  income  as 
well  as  principal,  shows  that  he  contemplated  a  continuance  of  the 
trust  after  the  death  of  one  or  more  of  his  children,  during  a  period 
when  income  should  be  earned  by  the  trust  estate. 

Little  or  no  aid  can  be  gained  by  recourse  to  the  decisions  in 
other  will  cases  for  guidance  in  the  construction  of  such  a  will  as 
this.  DiflFerent  minds  may  reasonably  differ  as  to  what  the  testator's 
intention  really  was.  In  addition  to  the  reasons  already  given  for 
believing  that  he  did  not  intend  the  trust  to  terminate  as  to  the 
share  of  any  child,  merely  by  reason  of  the  death  of  that  child  and 
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the  gift  over  to  his  issue,  I  may  suggest  the  improbability  that  he 
meant  to  give  property  absolutely  to  his  grandchildren,  in  the  event 
of  their  parent's  death,  while  refusing  to  let  any  of  his  own  children 
have  absolute  possession  or  control  of  their  respective  shares  until 
the  youngest  of  the  eleven  should  have  attained  the  age  of  twenty- 
one  years. 

I  advise  that  the  surrogate's  decree  be  modified  so  as  to  direct 
that  tlie  share  of  the  respondents  be  held  for  them  by  the  appellants, 
subject  to  the  trust  established  in  the  2d  paragraph  of  the  will, 
and  be  distributed  at  the  termination  of  said  trust. 

Goodrich,  P.  J.,  Woodward,  Hirschberg  and  Sewell,  JJ., 
concurred. 

Decree  of  Surrogate's  Court  of  Kings  county  modified,  without 
costs,  in  accordance  with  the  opinion  of  Bartlett,  J. 


Cummer  Lumber  Company,  Respondent,  v.  The  Associated  MANU-^g^ jgji 

facturers'  Mutual  Fire  Insurance  Corporation  of  the  State  al 73  NY  633' 
of  New  York,  Appellant.     (Nos.  1  and  2.) 

Foreign  corporation —  wJiat  does  not  constitute  doing  business  in  tJie  State  of  New 
York — purpose  of  the  statute  on  that  subject — fre  insurance  effected  through  New 
York  brokers —  tlie  retention  of  proofs  of  loss  waives  defects  therein  —  duty  of  the 
insured  where  an  automatic  sprinkler  freezes. 

Evidence  that  a  corporation,  organized  under  the  laws  of  Florida  and  engaged  in 
the  manufacture  and  sale  of  lumber  in  that  State,  employed  an  agent  within 
the  State  of  New  York  to  solicit  orders  and  to  make  estimates  upon  lumber 
to  be  supplied  by  the  corporation,  who  had  an  office  for  his  own  use  in  the  city 
of  New  York  and  received  as  compensation  a  commission  of  twenty-five  cents 
per  thousand  feet  of  lumber  sold;  that  the  orders  solicited  by  him  were  sent 
from  New  York  to  Florida  for  acceptance,  and  that  the  bills  and  the  goods 
were  sent  direct  from  the  ofllce  in  Florida  to  the  customers,  and  proof  of  the 
further  face  that  the  corporation  through  a  firm  of  insurance  brokers  in  the  city 
of  New  York  secured  policies  of  fire  insunmce  covering  its  property  located 
in  Florida,  do  not  establish  that  it  was  doing  business  in  the  State  of  New 
York  within  the  meaning  of  section  15  of  the  General  Corporation  Law,  which 
provides  that  do  foreign  corporation  shall  do  business  in  the  State  of  New 
York  without  having  first  procured  a  certificate  from  the  Secretary  of  State. 
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Such  section  was  designed  to  prevent  foreign  corporations  from  doing  business 
in  the  State  of  New  York  under  more  advantageous  terms  than  those  allowed 
to  domestic  corporations,  and  has  no  relation  whatever  to  the  incidental  con- 
tracts of  a  foreign  corporation  with  a  domestic  corporation  such  as  the  insuring 
of  its  property. 

An  insurance  company,  which  receives  and  retains  proofs  of  loss  without  poiatin^ 
out  alleged  defects  therein,  is  estopped  from  setting  up  such  alleged  defects  as 
a  defense  to  an  action  upon  the  policy. 

Where  a  policy  of  fire  insurance  recites  that  it  is  issued  on  condition  "that  the 
assured  shall  use  due  diligence  to  maintain  in  complete  working  order,  at  all 
times  during  the  full  term  of  this  insurance,  the  Automatic  Sprinkler  System, 
now  in  use,  and  that  no  change  shall  be  made  in  such  system  without  the  con- 
sent in  writing  first  obtained  of  this  company,"  the  fact  that  after  the  sprink- 
ling system  had  been  installed  in  compliance  with  such  condition  it  was  rendered 
inoperative  by  the  freezing  of  the  pipes  and  had  not  been  completely  repaired 
at  the  time  that  the  property  was  destroyed  by  fire,  although  the  work  of  repair 
was  then  in  progress,  will  not  prevent  a  recovery  under  the  policy. 

Appeal  by  the  defendant,  The  Associated  Manufacturers'  Mutual 
Fire  Insurance  Corporation  of  the  State  of  New  York,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  a\  cor- 
poration organized  under  the  laws  of  Florida,  in  each  of  the  above- 
entitled  actions,  entered  in  the  office  of  the  clerk  of  the  county^  of 
Kings  on  the  13th  day  of  July,  1901,  upon  the  report  of  a  referee* 

Archibald  C,  Shenstoney   for  the  appellant. 

Willia7/i  B.  Ellison  [litifus  Z.  Weaver  with  him  on  the  brief]/- 
for  the  respondent.  \ 

Woodward,  J. : 

The  plaintiff  brings  two  actions  to  recover  upon  two  certain  insur- 
ance policies  written  by  the  defendant  upon  property  of  the  plain- 
tiff, located  at  Jacksonville,  Fla.  The  property  covered  by  one  of 
the  policies  was  the  lumber  in  the  plaintiff's  yard,  and  the  other  was 
the  sawmill  buildings,  machinery,  dry  kilns,  dry  sheds,  docks,  etc. 
The  defenses  interposed  were  practically  the  same  in  each  case,  and 
the  cases  were  tried  as  one  before  a  referee,  who  was  chosen  by  con- 
sent to  hear  and  determine  the  issues.  The  answers,  as  amended 
upon  the  trial,  set  up  the  defense  that  the  plaintiff's  case  falls  within 
the  inhibition  of  section  15  of  tlie  General  Corporation  Law  of  the 
State  of  New  York  (Laws  of  1892,  chap.  687,  amending  Laws  of 
1890,  chap.  563),  which  forbids  a  foreign  corporation  doing  business 


r 

Digitized  by  Google  j 


CUMMER  L.  CO.  v.  ASSOCIATED  MFRS/  INS.  CO.  153 
App.  Div.]  Sbcond  Department,  Decembek  Term,  1901. 

in  this  State  to  bring  an  action  upon  a  contract  made  in  this  State 
unless  it  first  obtains  a  certificate  authorizing  it  to  do  business  from 
the  Secretary  of  State ;  that  there  was  a  change  in  the  exposure  of 
the  property  covered  by  tlie  poHcies ;  that  the  plaintiff  has  failed  to 
show  a  compliance  with  the  conditions  precedent  required  by  the 
policy,  etc.  The  learned  referee  found  all  of  the  facts  in  favor  of 
the  plaintiff  and  readied  the  conclusion  that  judgments  should  enter 
upon  the  facts  found  in  favor  of  the  plaintiff.  From  the  judgments 
entered  appeal  comes  to  this  court. 

The  plaintiff  in  this  action  is  a  foreign  corporation  engaged  in  the 
manufacture  and  sale  of  lumber  at  Jacksonville,  Fla.  The  defend- 
ant is  a  domestic  fire  insurance  company  duly  organized  and  doing 
business  under  the  laws  of  the  State  of  New  York  and  having  its 
principal  place  of  business  in  the  borough  of  Brooklyn.  Some  time 
prior  to  February  6,  1899,  the  plaintiff,  through  a  firm  of  insurance 
brokers  in  the  city  of  New  York,  took  out  the  two  policies  in  suit, 
the  defendant  undertaking  to  pay  any  loss  or  damage  which  the 
plaintiff  might  sustain  during  the  term  from  February  6,  1899,  at 
noon,  to  March  21,  1900,  at  noon  On  March  12,  1899,  while  these 
policies  were  in  force,  the  property  of  the  plaintiff  was  destroyed  by 
fiire  and,  although  there  were  over  twenty  companies  holding  risks 
upon  this  property,  the  defendant  alone  contests  payment. 

The  theory  of  the  defendant  is  that  the  plaintiff,  being  a  foreign 
corporation,  and  concededly  not  having  complied  with  the  condi- 
tions of  section  15  of  the  General  Corporation  Law,  should  have  been 
denied  the  aid  of  the  courts  of  this  State  to  enforce  these  contracts 
of  insurance,  on  the  ground  that  the  plaintiff  was  doing  business 
in  this  State  within  the  meaning  of  the  statute.  The  evidence  estab- 
lished the  fact  that  the  plaintiff  employed  an  agent  within  this 
State  to  solicit  orders  and  to  make  estimates  upon  lumber  to  be  sup- 
plied by  the  plaintiff,  and  that  this  agent  had  an  office  in  the  city 
of  New  York,  whose  compensation  was  determined  by  the  commis- 
sions earned  at  the  rate  of  twenty-five  cents  per  thousand  feet  of 
lumber  sold.  The  orders  were  sent  from  New  York  to  the  plain- 
tiff in  Jacksonville,  where  they  were  accepted,  and  the  bills  and 
the  goods  were  sent  direct  from  the  home  office  in  Jacksonville  to 
the  customers ;  and  upon  these  facts,  coupled  with  the  fact  that 
the  contract  of  insurance  was  made  in  this  State  through  the  agency 


Digitized  by 


Googk 


154   CUMMER  L.  CO.  v.  ASSOCIATED  MFRS/  INS.  CO. 


Second  Departmekt,  December  Term,  1901.  [Vol.  67. 

of  the  firm  of  insurance  brokers,  the  defendant  insists  that  the  plain- 
tiflf  was  doing  business  in  this  State,  and  that  it  is  within  the  inhi- 
bition of  tlie  provision  of  the  General  Corporation  Law  mentioned 
above. 

We  think  this  position  is  not  tenable ;  that  it  was  not  the  inten- 
tion of  tlie  Legislature  to  exempt  its  insurance  corporations  from 
the  obligations  of  their  contracts  by  any  such  transparent  fraud 
upon  those  who  had  paid  for  the  protection  which  the  defendant 
held  itself  out  as  affording.  The  plaintiff's  agent  wq,s  no  more 
than  a  traveling  salesman,  with  permanent  headquarters  in  the  city 
of  New  York,  and  the  evidence  clearly  shows  that  he  maintained, 
not  an  office  of  the  plaintiff,  but  an  office  for  his  own  use,  and  he 
did  business  in  this  State  for  the  plaintiff  only  in  the  sense  that 
every  traveling  salesman  for  an  individual  or  a  corporation  having 
a  domicile  or  place  of  business  outside  of  this  State  does  business  for 
his  employer  by  soliciting  orders  to  be  approved  and  accepted  at  the 
home  office.  The  suggestion  that  the  plaintiff  was  doing  business 
in  this  State  in  taking  out  its  policy  of  insurance  here  is  too  absurd 
to  be  considered  seriously,  for  the  Legislature  is  not  to  be  presumed 
to  have  intended  that  it  was  necessary,  in  order  to  bring  the  patronage 
and  the  profits  of  insurance  into  this  State,  and  to  protect  those  who 
thus  contributed  to  the  prosperity  of  the  State,  that  each  foreign 
corporation  so  taking  out  a  policy  of  insurance  upon  its  property  in 
another  State  should  be  compelled  to  have  a  certificate  which  would 
enable  it  to  transact  its  general  business  in  the  State  of  New  York. 
Such  a  condition,  if  violating  no  positive  provisions  of  the  State  or 
National  Constitutions,  would  be  opposed  to  public  policy,  and  it  is 
the  duty  of  the  courts  to  give  a  reasonable  construction  to  statutes, 
not  to  read  into  them  provisions  which  the  Legislature  cannot  be 
reasonably  supposed  to  have  intended.  The  section  of  the  General 
Corporation  Law,  under  which  the  defendant  seeks  to  be  relieved  of 
its  obligation  to  fulfill  its  contract  with  the  plaintiff,  clearly  indicates 
the  scope  of  the  law,  which  merely  undertakes  to  regulate  the  busi- 
ness of  foreign  corporations,  so  that  they  shall  not  do  business  under 
more  advantageous  terms  than  those  allowed  to  the  corporations  of 
this  State.  It  has  no  relation  whatever  to  the  incidental  contracts 
of  a  foreign  corporation,  made  with  a  domestic  corporation,  such  as 
the  insurance  of  the  property  of  a  lumber  company  organized  under 
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the  laws  of  Florida  and  doing  business  in  that  State.  The  provis- 
ions of  the  section,  without  those  expurgations  which  tend  to  give 
construction  to  the  whole,  make  plain  what  the  Legislature  intended. 
It  reads  as  follows : 

"  No  foreign  stock  corpomtion  other  than  a  monied  corporation, 
shall  do  business  in  this  state  without  having  lirst  procured  from 
the  secretary  of  state  a  certificate  that  it  has  complied  with  all  the 
requirements  of  law  to  authorize  it  to  do  business  in  tliis  state,  and 
that  the  business  of  the  corporation  to  he  carried  on  in  this  state  is 
such  as  may  he  lawfully  carried  onhy  a  corporation  incorporated 
under  the  laws  of  this  state  for  such  or  similar  hcsinesSj  or,  if 
more  than  one  kind  of  husiness,  hy  two  or  more  corparatimis  so 
incorpora;ted  for  such  kinds  of  husiness  respectively.  The  secre- 
tary of  state  shall  deliver  such  certificate  to  every  such  corporation 
80  complying  with  the  requirements  of  law.  No  such  corporation 
now  doing  business  in  this  state  shall  do  business  herein  after  Decem- 
ber 31, 1892,  without  having  procured  such  certificate  from  the  sec- 
retary of  state,  but  any  lawful  contract  previously  made  by  the  cor- 
poration may  be  performed  and  enforced  within  the  state  subsequent 
to  such  date.  No  foreign  stock  corporation  doing  business  in  this 
state  without  such  certificate  shall  maintain  any  action  in  this  state 
upon  any  contract  made  by  it  in  this  state  until  it  shall  have  pro- . 
cured  such  certificate." 

The  condition  upon  which  the  certificate  of  the  Secretary  of  State 
is  to  issue  is  "  that  the  business  of  the  corporation  to  be  carried  on 
in  this  state  is  such  as  may  be  lawfully  carried  on  by  a  corporation 
incorporated  under  the  laws  of  this  state  for  such  or  similar  busi- 
ness,''audits  intent  is  further  indicated  by  section  IC  of  the  same 
act  (as  amd.  by  Laws  of  1895,  chap.  672),  which  provides  that 
"  before  granting  such  certificate  the  secretary  of  state  shall  require 
every  such  foreign  corporation  to  file  in  his  office  a  sworn  copy  in 
the  English  language  of  its  charter  or  certificate  of  incorporation 
and  a  statement  under  its  corporate  seal  particularly  setting  forth 
the  business  or  objects  of  the  corporation  which  it  is  engaged  in 
carrying  on  or  which  it  proposes  to  carry  on  within  the  State,  and 
a  place  within  the  State  whicli  is  to  be  its  principal  place  of  busi- 
ness, and  designating  in  the  manner  prescribed  in  the  code  of 
cnvil  procedure  a  pereon  upon  whom  process  against  the  corpora^ 
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tion  may  be  served  witliin  the  State.  The  person  so  designated 
must  have  an  office  or  place  of  business  at  the  place  where  such  cor- 
poration is  to  have  its  principal  place  of  business  within  the  State.'^ 
This  language  clearly  contemplates  the  transaction  of  the  business 
for  which  the  foreign  corporation  was  primarily  organized,  and  not 
the  incidental  business  of  insuring  its  property  located  in  another 
State,  nor  yet  the  employment  of  an  agent  to  solicit  orders  to  be 
sent  to  and  accepted  by  such  foreign  corporation  doing  business  in 
another  State.  This  statute  was  simply  declaratory  of  the  policy 
of  the  State  that  foreign  stock  corporations  should  not  carry  on  any 
business  in  this  State  which  similar  corporations  organized  under  its- 
laws  could  not  lawfully  conduct.  Its  purpose  was  not  to  avoid  con- 
tracts, but  to  provide  an  effective  supervision  and  control  of  the 
business  proposed  to  be  carried  on  here  by  foreign  corporations 
{Neuclmtel  AspJKilU  Co.  v.  Mayor,  155  N.  Y.  373,  377),  and  it 
is  absurd  to  contend  that  it  had  any  reference  to  the  facts  estab- 
lished by  the  evidence  in  the  case  at  bar.  To  permit  the  defendant 
to  accept  and  retain  the  consideration  of  its  contracts  of  insurance 
upon  the  property  of  foreign  corporations  located  in  other  States,  and 
where  the  primary  business  of  such  corporations  is  carried  on,  and 
then  to  avoid  the  obligation  by  pleading  that  such  foreign  corpora- 
tion was  doing  business  in  this  State  under  the  facts  disclosed  by 
the  evidence,  would  be  shocking  to  every  sense  of  justice,  and  the 
contention  of  the  defendant  cannot  prevail. 

We  are  equally  persuaded  that  the  plaintiff  has  performed  all  of 
the  conditions  precedent  necessary  to  maintain  this  action,  and  that 
the  defendant,  having  received  and  retained  the  proofs  of  loss 
without  pointing  out  to  the  plaintiff  the  defects  which  it  now  urges, 
if  we  assume  them  to  be  defects,  is  estopped  from  setting  up  such 
alleged  defects  in  defense.  (Joyce  Ins.  §  3362,  and  authorities  there 
cited ;  Trippe  v.  P.  F.  Society,  140  N.  Y.  23,  28.) 

Nor  can  we  agree  with  the  defendant  in  the  contention  that  there 
was  no  evidence  of  value  at  the  time  and  place  of  the  fire.  The 
evidence  is  quite  complete  and  satisfactory  ;  Mr.  Cummer  was 
shown  to  be  fully  familiar  with  the  construction  and  cost  of  build- 
ings and  machinery,  such  as  were  involved  in  this  controversy, 
and  he  testifies  as  to  the  value  of  the  property  and  its  destruction 
with  quite  as  much  detail  as  was  necessary  under  the  circumstances^ 
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no  one  having  challenged  the  presumption  that  the  statements  of 
loss  were  true. 

The  principal  point  upon  the  merits  arises  under  that  provision 
of  the  contract  of  insurance  which  provides :  "  It  is  understood  and 
agreed  that  this  policj^  is  issued  and  tlie  rate  of  premium  charged 
therein  fixed  and  determined  on  condition  that  the  assured  shall  use 
due  diligence  to  maintain  in  complete  working  order,  at  all  times 
during  the  full  term  of  this  insurance,  the  Automatic  Sprinkler 
System  now  in  use,  and  that  no  change  shall  be  made  in  such  system 
without  the  consent  in  writing  first  obtained  of  this  company."  On 
the  8th  day  of  February,  1899,  it  is  conceded  that  there  was  a 
sprinkler  system  installed  and  in  working  order  in  the  buildings 
upon  the  premises  of  the  insured.  On  the  twelftli  day  of  February 
there  was  a  freeze,  which  froze  the  heads  of  the  water  pipes  and 
broke  some  of  the  heads,  pipes  and  fittings  in  the  exposed  part  of 
the  plant,  and  the  sprinkler  system  thus  became  inoperative.  Before 
the  pipes,  fittings,  etc.,  could  be  procured  and  the  system  repaired 
the  fire  which  caused  the  destruction  of  the  property  occurred,  and, 
although  the  evidence  shows  that  the  plaintiflE  used  more  than 
ordinary  care  to  keep  watch  of  its  plant  and  to  provide  protection, 
and  that  it  used  a  degree  of  diligence  which  can  hardly  be  claimed 
to  be  less  than  "  due  diligence,"  the  defendant  urges  that  by  reason 
of  the  sprinkler  system  being  out  of  order  the  risk  was  increased, 
and  that  the  repairs  in  the  system  constituted  a  change,  etc.,  vitiat- 
ing the  contract. 

This  is  rather  an  excuse  for  contesting  payment  than  a  legal 
obstacle  to  the  plaintiff's  right  of  recovery.  The  contract,  fairly 
and  intelligently  read,  contemplates  that  the  system  may  get  out  of 
order,  and  it  provides  for  this  contingency  by  requiring  the  plaintiff 
to  use  due  diligence  to  restore  it  to  its  normal  efficiency.  The  pro- 
vision that  there  shall  be  no  change  does  not  relate  to  changes  in 
pipes,  fixtures,  etc.,  as  the  defendant  would  have  us  believe,  but  to 
the  system  ;  the  provision  of  the  contract  is  that  "  no  change  shall 
be  made  in  such  system  " —  the  system  approved  by  the  contract  — 
without  the  consent  of  the  company.  There  was  no  change  in  the 
system ;  the  plaintiff  applied  to  the  company  which  installed  the 
system,  ordered  the  fixtures  necessary  to  make  the  repairs  and  sent 
for  the  company's  expert  to  make  them,  and  the  work  was  well 
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Tinder  way  at  the  time  of  the  fire.  The  plaintiff  liad  certainly  per- 
formed its  part  of  the  contract ;  the  evidence  shows  that  everything 
within  reason  was  done  to  put  the  system  in  order,  and  that  the 
plaintiff  employed  extra  watchmen  during  the  time  that  the  system 
was  out  of  order,  and  that  no  rights  of  the  defendant  were  preju- 
diced by  any  action  or  by  any  failure  to  act  of  the  plaintiff. 

We  have  examined  all  of  the  matters  called  to  our  attention  ;  we 
have  considered  the  evidence  as  we  find  it  in  the  record,  and  we  are 
convinced  that  the  judgments  entered  are  in  accord  with  justice  and 
the  law  and  that  they  should  be  affirmed,  with  costs. 

Goodrich,  P.  J.,  Bartlett,  Hirschberg  and  Jenks,  JJ., 
concurred. 

Judgments  affirmed,  with  costs. 


Frederick  W. Wurster  and  Charles  W.  Schluohtnbr,  Composing 
the  Firm  of  Frederick  W.  Wurster  &  Company,  Respondents, 
V.  William  W.  Armfield,  Appellant.  * 

Lease  —  rigJU  of  renewal  at  a  rent  to  he  deiermtiied  hy  an  appraisal  —  the  fact  that 
an  assignee  of  tfie  lessor  is  insane  is  not  a  ground  for  its  refusal — method  of 
appraisal, 

A  lease  of  certain  city  lots  for  a  terra  of  ten  years  provided  that  at  the  expiration 
of  such  term  the  lessees  should  be  entitled  to  a  renewal  for  an  additional  term 
of  ten  years,  provided,  among  other  things,  that  before  the  expimtion  of  the 
original  term  they  should  erect  on  the  demised  premises  a  building  of  the 
value  of  $3,000. 

The  lease  provided  that  the  rental  for  such  additional  term  should  be  five 
per  centum  per  annum  on  the  value  of  the  lots;  that  if  such  value  could 
not  be  agreed  upon  it  should  be  determined  by  two  disinterested,  competent 
owners  of  real  estate  in  the  immediate  vicinity  of  the  demised  property  or  by 
real  estate  agents  or  brokers  well  versed  in  the  value  of  such  property  in  such 
vicinity;  that  one  of  such  appraisers  should  be  selected  by  each  party  and  that 
their  decision  should  be  final,  and  that  if  they  were  unable  to  agree  they  should 
choose  a  third  person  of  like  competency,  and  that  the  decision  of  the  majority 
of  the  three  should  be  final  except  that  if  no  two  of  them  should  agree  then 
the  average  of  the  values  determined  upon  by  the  three  should  be  accepted; 
that  in  the  event  of  the  failure  of  either  party  to  select  an  arbitrator,  the  other 
party  might  select  a  sole  arbitrator  who  should  determine  the  valuation. 

The  lease  further  provide<l  that  if  the  additional  demise  were  made  all  buildings 
and  permanent  improvements  on  the  lots  should  belong  to  the  lessor,  but  that 
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if  the  additional  demise  .vere  not  made  the  lessees  might  remove  all  buildings 
placed  by  them  upon  the  premises  before  the  expiration  of  the  original  term. 

In  an  action  brought  by  the  lessees,  who  had  complied  with  all  the  provisions  of 
the  lease  entitling  them  to  a  renewal,  to  compel  the  execution  of  such  renewal 
by  the  husband  of  the  lessor  to  whom  the  premises  had  been  conveyed  sub* 
sequent  to  the  delivery  of  the  lease  and  who  was  bound  by  the  covenants  and 
agreements  contained  therein. 

Held,  that  the  lessees  bad  a  vested  right  to  the  renewal,  and  that  the  fact  that  the 
defendant  might,  by  reason  of  progressive  paresis  or  iusttnlty,  be  unable  to 
enter  upon  a  new  contract  at  the  exf.iration  of  the  original  term,  would  not  be 
permitted  to  defeat  the  rights  of  the  lessees; 

That  the  method  of  determining  the  rent  to  be  paid  during  the  renewal  period 
amounted  to  an  appraisal  rather  than  an  arbitration  and  that  it  was  not  neces* 
sary  to  give  notice  of  the  meeting  of  the  appraisers  or  to  produce  any  evidence 
before  such  appraisers  as  to  the  value  of  the  i)remises  in  question; 

That  such  appraisal  was  not  governed  by  sections  2865.  2866  and  2367  of  the 
Code  of  Civil  Procedure. 

Sewell,  J.,  dissented. 

Appeal  by  the  defendant,  William  W.  Arrafield,  'from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiffs,  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  tlie  12th  day  of  June, 
1900,  upon  the  decision  of  the  court,  rendered  after  a  trial  at  the  Kings 
County  Special  Term,  decreeing  the  specific  performance  of  a  contract. 

Also  an  appeal  from  an  order  of  the  Supreme  Court,  made  at  the 
Kings  County  Special  Term  and  entered  in  the  office  of  the  clerk  of 
the  county  of  Kings  on  the  19th  day  of  April,  1900,  denying  the 
defendant's  motion  to  have  issues  framed  for  a  jury  trial. 

Ira  Leo  Baiyiherger^  for  the  appellant. 

Jo%ep1i  A.  Burr^  for  the  respondents. 

Woodward,  J. : 

In  November,  1889,  one  Mary  Kebecca  Armtield,  who  was  the 
owner  of  certain  premises  described  in  the  complaint,  executed  and 
delivered  to  the  plaintiffs  a  lease  of  three  lots  of  ground  situated  on 
the  easterly  side  of  Kent  avenue,  in  the  then  city  of  Brooklyn, 
alK>ut  ninety-two  feet  and  four  inches  from  Broadway.  This  lease 
was  for  a  term  of  ten  years,  and  it  provided  that  the  plaintiffs  should 
"  be  entitled  to  a  further  demise  of  said  premises  for  an  additional 
term  of  ten  years,  to  commence  upon  the  termination  of  the  fore* 
going  lease,  provided  they  shall  not  be  in  default  in  the  performance 
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of  any  of  the  covenants  and  agreements  on  their  part  in  this  lease 
contained,  and  the  first  demised  term  shall  not  be  terminated  or 
ended  before  the  first  day  of  November,  one  thousand  eight  hun- 
dred and  ninety-nine,  and  provided  that  they  shall  notify  the  party 
of  the  first  part  in  writing  of  their  intention  and  desire  to  take  such 
lease  between  the  first  day  of  May  and  the  first  day  of  August  in 
said  last-mentioned  year ;  and  also  provided  that  there  shall  be  at 
the  end  of  said  demise*  term  standing  upon  said  demised  premises  a 
building  or  buildings  erected  thereon  by  the  parties  of  the  second 
part  at  their  own  expense  of  the  value  of  at  least  three  thousand 
dollars,  and  in  case  they  shall  thus  become  entitled  to  and  request 
such  further  demise,  then  in  such  case  the  parties  hereto  shall,  on 
or  before  October  16, 1899,  enter  into  a  written  agreement  of  lease 
therefor,  and  the  rental  for  said  additional  demised  term  shall,  if 
not  otherwise  mutually  agreed  upon,  be  five  per  centum  per  annum 
on  the  value  of  the  lots  hereby  demised  on  the  first  day  of  August, 
1899  (but  not  including  therein  the  value  of  any  buildings  thereon), 
and  in  case  such  value  cannot  be  agreed  upon  between  the  said 
parties  before  September  Ist,  1899,  then  such  value  shall  be 
determined  upon  by  two  disinterested,  competent  then  owners 
of  real  estate  in  the  immediate  vicinity  of  said  demised  property 
or  real  estate  agents  or  brokers  well  versed  in  the  values  of  sudi 
property  in  such  vicinity,  one  of  whom  shall  be  chosen  by  each  of 
the  parties  hereto,  and  their  decision  thereon  shall  be  final,  but 
should  they  be  unable  to  agree  they  shall  choose  a  third  person  of 
like  competency  and  the  decision  of  the  majority  of  the  three  shall 
be  final,  except  that  should  no  two  of  them  agree  then  the  average  of 
the  values  determined  upon  (by)  the  three  shall  be  accepted.  The 
selection  and  determination  by  the  arbitrators  shall  be  made  on  or 
before  October  10,  1899,  and  in  case  either  party  shall  fail  to  select 
an  arbitrator  and  notify  the  other  thereof  before  October  1, 1899,  the 
other  party  may  select  a  sole  arbitrator  of  the  same  competency  as 
above  provided  for,  who  shall  determine  the  valuation.  *  *  * 
And  it  is  expressly  agreed  and  provided  that  in  case  said  additional 
demise  shall  be  made,  then  all  buildings  and  permanent  improve- 
ments on  said  lots  shall  belong  to  the  party  of  the  first  part  and 
shall  not  be  removed  without  her  written  consent."     By  a  prior 
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clause  in  the  agreement  relating  to  the  first  period  of  ten  years,  it 
was  provided  that  the  "  parties  of  the  second  part  may,  and  upon 
the  request  of  the  party  of  the  first  part  shall,  remove  all  buildings 
and  other  erections  that  may  be  put  upon  said  premises  before  the 
expiration  of  the  aforesaid  demised  term,  at  their  own  expense, 
provided  that  the  lease  is  not  renewed  as  hereinafter  provided." 

Subsequent  to  the  execution  and  delivery  of  the  lease  above  men- 
tioned, Mary  Rebecca  Armfield  conveyed  the  premises  involved  in 
this  controversy  to  William  A.  Armlield,  her  husband,  and  it  can 
hardly  be  questioned  that  he  is  bound  by  the  provision  of  the  lease 
that  "  it  is  further  understood  and  agreed  that  the  covenants  and 
Agreements  contained  in  the  foregoing  lease  are  binding  on  the 
parties  hereto,  and  their  legal  representatives,  except  as  otherwise 
expressly  hereinabove  provided  to  the  contrary."  The  complaint 
■alleges  all  of  the  facts  necessary  to  entitle  the  plaintiffs  to  a  specific 
performance  of  the  contract,  and  the  evidence  is  suflicient  to  war- 
rant the  conclusion  that  the  building  erected  upon  the  demised 
premises,  and  which  will  become  the  property  of  the  defendant  at 
the  end  of  the  second  term,  is  worth  at  least  twice  the  amount 
specified  in  the  lease.  The  evidence  supports  the  allegations  of  the 
<5oraplaint,  and  the  learned  court  at  Special  Term  has  decreed  that 
the  defendant  shall  execute  the  lease  as  provided  in  the  contract,  the 
latter  having  refused  to  comply  with  its  terms.  From  the  judgment 
entered  appeal  comes  to  this  court. 

In  the  learned  and  scholarly  brief  of  the  appellant  we  ure  treated 
to  a  discussion  of  the  law,  the  principles  of  which  cannot  be  suc- 
<;efi8f ully  controverted  at  this  day,  but  for  the  most  part  we  are 
unable  to  discover  a  relationship  to  the  facts  of  this  case  which 
would  bring  it  within  the  limits  of  judicial  consanguinity.  For 
instance,  counsel  devotes  some  fifteen  pages  of  his  brief  to  the  prop- 
osition that  a  person  may  plead  that  he  was  nan  compos  mentis  in 
avoidance  of  his  contract.  Undoubtedly  the  fact  that  a  person  was 
incompetent  to  make  a  contract,  either  by  reason  of  his  infancy, 
lunacy  or  other  lawful  inability,  may  be  pleaded,  but  there  is  no 
suggestion  that  in  this  case  the  person  making  the  contract  in 
xjuestion  was  incompetent  in  any  particular.  The  contract  was 
made  by  the  defendant's  grantor  and  the  parties  fully  performed 
under  that  contract  for  a  period  of  ten  years,  during  which  time 
App.  Diy.— Vol.  LXVII.        11 
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the  plaintiflfs  had  not  only  paid  the  rents  reserved,  the  taxes,  water 
rents,  etc.,  but  they  had  erected  a  building  upon  the  premises  valued 
at  $7,000,  which  was  to  become  the  property  of  the  defendant  at 
the  expiration  of  the  ten  years  from  the  date  of  the  second  lease 
provided  for  in  the  original  agreement.  The  fact  that  the  present 
defendant  may  have  been  incapable  of  making  a  contract  at  the  time 
the  original  lease  expired,  has  nothing  to  do  with  the  question. 
The  plaintiffs  had  fully  performed  their  contract,  entitling  them  to 
a  renewal  of  the  lease  ;  they  had  made  an  investment  larger  than 
that  contemplated  in  the  original  lease  upon  the  strength  of  their 
contract  for  a  renewal  for  a  period  of  ten  years,  and  it  would  be 
most  inequitable. to  compel  them  to  take  down  this  building,  as  pro- 
vided for  at  the  end  of  the  first  term,  or  to  give  the  defendant  the 
benefit  of  this  investment.  The  original  lease  fixed  all  of  the  terms 
for  the  renewal ;  the  plaintiffs,  by  reason  of  their  performance  of  the 
conditions,  had  a  vested  right  to  the  performance  of  the  contract  on 
the  part  of  the  defendant.  The  only  question  which  was  left  open 
for  adjustment  was  the  value  of  the  lots,  independent  of  the  build- 
ings erected  thereon,  and  the  method  of  determining  this  fact  was 
set  forth  in  detail,  amounting  to  an  appraisal  rather  than  an  arbitra- 
tion. The  plaintiffs  were  to  pay  a  rental  of  five  per  cent  upon  the 
value  of  the  lots,  without  the  buildings,  and  the  terms  of  the  agree- 
ment indicate  fully  that  it  was  contemplated  that  each  party  should 
select  from  among  the  persons  of  their  acquaintance  within  the 
classes  specified,  a  personal  representative,  and  if  these  failed  to 
agree,  tlien  the  two  so  chosen  were  empowered  to  select  a  third,  and 
a  decision  of  a  majority  of  the  three  was  to  be  final,  except  that 
if  no  two  agreed,  then  the  average  of  the  three  estimates  was  to 
prevail.  We  do  not  find  that  this  exact  question  has  ever  been 
presented  in  this  State,  but  in  Illinois  the  courts  have  held  that 
where  in  a  written  lease  there  is  an  agreement  for  a  renewal  and 
to  pay  as  rent  for  such  renewal  term  a  certain  percentage  upon  the 
cash  value  of  the  premises  to  be  determined  by  appraisers,  it  does 
not  constitute  a  submission  to  arbitration.  The  appraisal  will  be 
conclusive  unless  fraudulent,  and  the  parties  are  not  entitled  to  a 
hearing.  {NorUyri  v.  OaU^  95  111.  533 ;  35  Am.  Rep.  173  ;  2  Am.  & 
Eng.  Ency.  of  Law  [2d  ed.],  554,  note  1.)  So  it  was  held  by  the 
courts  of  California  that  where  a  contract  contains  a  provision  for 
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the  purchase  of  property  at  a  valuation  to  be  determined  by  the 
appraisement  of  third  parties,  it  does  not  constitute  an  agreement 
for  submission  to  arbitration,  and  the  persons  making  the  valuation 
are  not  subject  to  the  rules  governing  arbitrations.  They  may  make 
their  decision  without  being  sworn,  without  giving  notice  to  the 
parties  affected,  and  without  giving  them  an  opportunity  of  being 
heard,  unless  such  notice  and  hearing  are  required  by  express  pro- 
visions of  the  contract  or  by  reasonable  implication.  (California 
Annual  Conference  of  M.  E.  Church  v.  Seitz^  74  Cal.  287.)  In 
&a)eet  v.  Morrriaon  (116  N.  Y.  19)  the  contract  under  consideration 
provided :  "  And  it  is  further  mutually  agreed,  with  a  view  of  pre- 
venting disputes  and  misunderstandings,  and  for  the  speedy  adjust- 
ment of  such  as  may  occur,  that  the  engineer-in-chief  shall  determine 
the  amount  and  quantity  of  work  herein  contracted  to  be  done,  and 
shall  decide  every  question  which  can  or  may  arise  relative  to  the^ 
execution  of  the  work  under  this  contract  on  the  part  of  said  con- 
tractors, and  his  decision  shall  be  final  and  conclusive."  It  was  also- 
provided  that  if  any  differences  of  opinion  arose  as  to  the  construe^" 
tion  of  the  contract  they  should  be  submitted  to  the  same  person* 
The  contractors  put  in  a  claim  and  brought  an  action  to  recover  for 
extra  work.  The  trial  court  found  that  the  chief  engineer  inserted 
the  quantities  in  his  final  estimate  without  personally  measuring,  and 
that  he  declined  to  permit  the  plaintiffs  to  contradict  by  any  witness 
the  statements  made  to  him  by  subordinate  engineers,  and  thereupon 
made  such  final  estimate.  It  appeared  that  the  estimates  were  made 
from  actual  surveys  and  measurements  by  subordinate  engineers  in 
the  presence  of  plaintiffs'  foreman.  Judgment  was  rendered  for  the 
amount  the  court  found  unpaid  for  work  in  excess  of  that  allowed. 
This  was  held  to  be  error ;  that  the  contract  did  not  contemplate 
that  the  chief  engineer  should  personally  measure  or  superintend  the 
measurements,  but  that  he  was  to  rely  upon  the  reports  of  his  sub- 
ordinates ;  that  it  was  not  his  duty  to  hear  evidence,  but  that  the 
contract  clothed  him  with  power  of  summary  computation ;  that  he 
had  the  general  powers  and  duties  of  an  arbitrator ;  and  that,  in  the 
absence  of  any  claim  of  fraud,  corruption  or  bad  faith,  or  of  a  palpa- 
ble mistake  appearing  upon  the  face  of  the  estimate,  it  was  final  and 
the  court  had  no  power  to  supervise  it.  (See  Cobb  v.  Dolphin 
Manufacturing  Co.^  108  N.  Y.  463,  468.) 
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Tlie  plaintiffs  had  equitable  rights  arising  under  the  original  lease, 
and  they  have  complied  with  all  of  the  conditions  named  in  that 
contract.  The  mere  fact  that  the  grantee  of  the  original  lessor  may 
liave  been  unable,  through  progressive  paresis  or  insanity,  to  enter 
«pon  a  new  contract  in  1899,  cannot  be  permitted  to  defeat  the 
rights  of  the  plaintiffs.  The  appraisers  were  appointed  in  the  man- 
ner pointed  out  by  the  original  contract ;  there  is  no  allegation  of 
fraud  or  collusion  on  their  part,  and  the  person  acting  in  behalf  of 
the  defendant  was  chosen  at  a  meeting  of  an  old  friend  of  the 
defendant,  the  defendant  himself  and  his  \vife,  the  latter  of  whom 
was  the  original  lessor,  and  the  only  concededly  erroneous  estimate 
of  the  value  of  the  premises  was  tiiat  made  by  the  arbitrator  selected 
on  behalf  of  the  defendant.  This  man  placed  the  valuation  at 
$36,000,  while  the  defendant's  counsel  is  content  to  urge  that  the 
evidence  would  support  a  conclusion  that  it  was  worth  $18,000. 
The  value  fixed  by  a  majority  of  the  appraisers  was  $11,500,  and 
assuming  that  we  are  at  liberty  to  consider  the  evidence,  it  cannot 
be  said  that  this  figure  was  so  wholly  unreasonable  as  to  justify  a 
conclusion  that  it  does  not  do  substantial  justice,  particularly  when 
it  is  considered  that  a  valuable  building,  erected  at  the  expense  of 
the  plaintiffs^  is  to  become  the  property  of  the  defendant  at  the  close 
of  a  second  term. 

We  are  of  the  opinion  that  the  original  contract  did  not  contem- 
plate a  formal  arbitration,  or  that  notice  should  be  given  of  the 
meeting  of  such  appraisers  as  were  provided  for  in  the  lease.  The 
contract  provides  for  the  selection  of  a  representative  of  either  side, 
to  be  chosen  from  men  who  were  familiar  with  the  values  of  real 
estate  in  the  particular  locality.  A  fair  reading  of  the  instrument 
indicates  that  it  was  the  intention  of  the  parties  to  select  men  who 
were  judges  of  values,  and  this  explains  why  it  was  not  necessary 
to  give  any  evidence  before  the  appraisers  as  to  the  value  of  the 
premises  in  question.  {Coii  v.  Dolphin  Manufacturing  Co.y 
supra.)  As  was  said  in  Palmer  v.  Clark  (106  Mass.  373, 389) :  "A 
reference  to  a  third  person  to  fix  by  his  judgment  the  price,  quantity 
or  quality  of  material,  to  make  an  appraisement  of  property  and  the 
like,  especially  when  such  reference  is  one  of  the  stipulations  of  a 
contract  founded  on  other  and  good  considerations,  differs  in  many 
respects  from  an   ordinary  submission  to  arbitration.     It  is  not 
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revocable.  The  decision  may  be  made  without  notice  to  or  hearing 
of  the  parties,  unless  such  notice  and  hearing  be  required  by  express 
provision  or  reasonable  implication  ;  and  it  may  be  made  upon  such 
principles  as  the  person  agreed  on  may  see  fit  honestly  to  adopt,  or 
upon  such  evidence  as  he  may  choose  to  receive.  *  *  *  In  one 
important  respect  it  is  to  be  treated  precisely  like  an  award  under 
a  submission  to  arbitration.  .  It  cannot  be  impeached  for  mistake 
arising  from  error  in  the  judgment  of  the  referee,  or  in  drawing 
conclusions  from  evidence  and  observation.  To  avoid  it,  the  mis- 
take must  be  one  which  shows  that  he  was  misled  and  so  far  misap- 
prehended the  case  that  he  failed  to  exercise  his  judgment  upon  it ; 
as  where  he  is  imposed  upon  by  false  measures  or  false  weights,  or 
there  is  obvious  error  in  figures."  (See  cases  cited ;  also  Bobhina  v. 
Clark,  129  Mass.  145 ;  2  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  554, 
555,  and  note  1.)  If  we  are  right  in  this  position,  it  follows  that  the 
appraisal  made  under  the  provisions  of  the  contract  of  lease  is  not 
governed  by  the  provisions  of  sections  2365,  2366  and  2367  of  the 
Code  of  Civil  Procedure;  and  all  of  the  points  of  the  appellant, 
based  upon  the  provisions  of  the  Code  of  Civil  Procedure,  are 
without  force.  The  language  of  section  2366  of  the  Code  clearly 
indicates  that  it  has  no  reference  to  appraisers  appointed  by  con- 
tract to  determine  a  specific  fact,  as  in  the  case  at  bar,  for  it  pro- 
vides that  "  two  or  more  persons  may,  by  an  instrument  in  writ- 
ing, duly  acknowledged  or  proved  and  certified  in  like  manner  as  a 
deed  to  be  recorded,  submit  to  the  arbitration  of  one  or  more  arbi- 
trators any  controversy  existing  between  them  at  the  time  of  the 
submission  which  might  be  the  subject  of  an  action."  The  abstract 
question  of  the  value  of  two  lots  could  not  be  the  subject  of  an  action ; 
there  was  no  controversy  existing  between  the  parties  to  the  original 
lease  at  the  time  of  making  the  agreement  to  submit  the  question 
of  such  value  to  appraisers,  and  the  whole  matter  is  merely  a  ques- 
tion of  contract  between  the  parties  with  which  the  provisions  of 
the  Code  of  Civil  Procedure  have  nothing  to  do. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Goodrich,  P.  J.,  and  Bartlett,  J.,  concurred ;  Hirschbero,  J.^ 
concurred  in  result ;  Sewell,  J.,  dissented. 

Judgment  affirmed,  with  costs.     Order  affirmed,  without  costs. 
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Peter  T.  Austen  and  Oswald  Otto  Miller,  as  Trustees  of  the 
Estate  and  under  the  Will  of  Elizabeth  A.  Austen,  Deceased, 
Respondents,  v.  Edward  Richardson  and  Mary  Jane  Richard- 
son, his  Wife,  Appellants,  Impleaded  with  Others. 

Mortgage  procured  by  fraud  —  innocent  mortgagees  protected. 

Where  A  takes  title  to  property  for  the  accommodation  of  B,  and  C  advances 
$4,000  to  B  ($3,000  of  which  B  used  in  paying  off  prior  incumbrances  upon 
the  premises)  upon  the  faith  of  a  mortgage  which  B  fraudulently  induced  A 
to  execute  upon  the  premises,  the  loss  as  between  A  and  C  must  fall  upon 
the  former  as  it  was  his  act  which  enabled  the  wrong  to  be  done. 

Appeal  by  the  defendants,  Edward  Richardson  and  another, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiflEs, 
entered  in  the  office  of  the  clerk  of  the  county  of  Queens  on  the 
27th  day  of  April,  1901,  upon  the  decision  of  the  court  foreclosing 
a  mortgage  and  directing  a  sale  of  the  mortgaged  premises  and 
charging  said  Edward  Richardson  with  any  deficiency  arising  out 
of  such  sale. 

Alfred  B,  Cruikahank^  for  the  appellants. 

J.  Alexander  Stitt^  for  the  respondents. 

Woodward,  J. : 

This  action  was  brought  to  foreclose  a  mortgage  made  by  Edward 
Richardson  and  Mary  Jane  Richardson,  his  wife,  to  secure  the  $4,000 
bond  of  said  Edward  Richardson,  both  of  which  instruments  are 
dated  and  acknowledged  March  31,  1887.  The  plaintiffs  alleged 
and  proved  tlie  facts  necessary  to  establish  their  right  to  a  judgment 
of  foreclosure  and  sale,  and  the  defendants,  who  alleged  that 
*'  neither  of  these  defendants  ever  executed,  acknowledged  or  deliv- 
ered the  said  alleged  bond  and  mortgage  or  the  alleged  deed  in  said 
complaint  set  forth,  and  never  knew  of  the  existence  thereof  until 
the  commencement  of  this  action  ;  and  that  if  their  signatures,  or 
the  signature  of  either  of  them,  are  appended  to  said  papere  the 
same  were  procured,  without  any  consideration,  through  fraud,  trick 
and   artifice  practiced  upon  them,  in  some  way  or  manner  to  these 
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defendants  unknown,  by  the  defendant  John  H.  Montgomery,  who 
at  the  time  was  the  agent  and  attorney,  as  these  defendants  are 
informed  and  believe,  of  the  mortgagees  in  said  complaint  men- 
tioned, without  any  knowledge  or  information  upon  the  part  of 
these  defendants,  or  either  of  them,  as  to  the  true  character  of  the 
paper  or  papers,  so  signed,  or  that  the  same  in  any  way  aflfected 
the  said  premises,"  have  failed  to  establish,  to  the  satisfaction  of 
the  court  at  Special  Term,  the  facts  so  alleged  in  defense.  Judg- 
ment in  favor  of  the  plaintiflfs  was  rendered  by  the  court  at  Special 
Term,  and  appeal  comes  to  this  court. 

"  The  issues  in  the  case,  important  as  they  certainly  appear  to  be," 
to  quote  the  language  of  the  court  in  Mardenv.  Dorthy  (160  N.  T. 
39,  44),  "  were  all  issues  of  fact  and  presented  nothing  but  ques- 
tions of  fact  for  trialj"  and  the  learned  court  at  Special  Term  has 
found  the  facts  in  favor  of  the  plaintiffs.  While  the  appellants 
urge  with  great  earnestness  that  they  have  been  the  victims  of  the 
fraud  or  trickery  of  one  John  H.  Montgomery,  and  that  they  have  no 
recollection  of  executing  and  delivering  the  bond  and  mortgage 
in  question,  the  evidence  does  not  support  them  in  this  contention. 
The  evidence  clearly  establishes  that  the  appellants  did  execute  and 
deliver  the  bond  and  mortgage  in  question,  and  that  the  plaintiffs 
furnished  $4,000  to  the  said  John  H.  Montgomery,  who  made  use 
of  at  least  $3,000  in  discharging  prior  incumbrances  upon  the  prop- 
erty upon  which  the  mortgage  was  given,  so  that  there  was  a  con- 
sideration, to  this  extent  at  least,  for  the  bond  and  mortgage.  The 
appellants  have  not  urged  that  there  was  a  partial  failure  of  consid- 
eration ;  the  theory  of  their  defense  is  that  the  bond  and  mortgage 
were  secured  through  trickery ;  that  they  did  not  know  of  the  exe- 
cution and  delivery  of  these  papers,  and  that  there  was  no  consider- 
ation. A  careful  following  of  the  case  convinces  us  that  the  learned 
court  at  Special  Term  was  fully  justified  in  the  conclusion  that 
*'  the  probative  force  of  the  certificates  of  the  acknowledgment  of 
the  execution  of  the  bond  and  mortgage  is  not  overcome  by  the  tes- 
timony of  these  defendants,  which,  at  best,  is  indirect,  of  doubtful 
character  and  that  of  interested  witnesses,"  citing  sections  935  and 
936  of  the  Code  of  Civil  Procedure  and  Albany  County  Swoinga 
Bank  v.  McCarty  (149  N.  Y.  71).  It  appears  quite  probable  that 
**  the  defendants  were  negligent  and  confiding,"  as  admitted  by  their 
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counsel,  and  that  Edward  Richardson  took  the  title  to  the  property 
involved  in  this  action  as  an  accommodation  to  Montgomery,  giving 
the  bond  and  mortgage  in  question,  but  having  thus  enabled  Mont- 
gomeiy  to  give  the  bond  and  mortgage  to  the  parties  who  had 
advanced  the  money,  the  appellants  cannot  now  be  heard  to  say  that 
they  are  absolved  from  carrying  out  their  contract.  There  is  no 
doubt  that  Richardson  took  the  title  to  the  property ;  there  is  no 
doubt  that  the  money  of  the  plaintiffs,  at  least  to  the  extent  of 
$3,000,  was  paid  to  remove  prior  incumbrances  and  to  give  Rich- 
ardson a  full  title  to  the  property.  If  he  was  negligent,  as  the 
owner  of  the  property,  giving  a  bond  and  mortgage  to  the  plaintiffs, 
he  is  in  no  position  to  contest  their  validity  as  against  the  innocent 
holders  of  these  securities.  He  is  within  the  rule  which  provides 
that  when  one  of  two  innocent  persons  must  suffer  from  the  act  of 
a  third  person,  he  shall  sustain  the  loss  who  has  enabled  the  third 
person  to  do  the  injury.  {Timpson  v.  AlleUy  149  N.  Y.  513,  520.) 
It  is  not  seriously  disputed  that  Richardson  did  take  the  title  and 
give  the  bond  and  mortgage  in  question,  at  the  request  of  Mont- 
gomery and  for  the  accommodation  of  the  latter.  The  plaintiffs 
paid  the  full  consideration ;  at  least  $3,000  of  this  consideration  was 
paid  to  clear  up  incumbrances  upon  the  property  standing  in  the 
name  of  Richardson,  and  the  latter  having  issued  the  bond  and 
mortgage  at  the  request  of  Montgomery,  it  would  be  most  inequi- 
table to  hold  that  the  plaintiffs  were  not  entitled  to  avail  themselves 
of  their  remedy  under  the  bond  and  mortgage. 

The  evidence  fully  sustains  the  conclusion  of  the  Special  Term, 
and  the  judgment  should  be  affirmed,  with  costs. 

GooDBioH,    P.    J.,   Babtlett,    Hibsohbebg    and    Jekks,    J  J., 
concurred. 

Judgment  aflSrmed,  with  costs. 
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Joseph  Malone   and   Margaret  McCabe,  Respondents,  v.  Elie 
Weill  and  Others,  Appellants. 

Estoppel  of  a  Jarmer  judgment — extent  thereof —  djamage»  not  denied  because  their 

amount  is  uncertain. 

The  estoppel  of  a  former  judgment  extends  to  every  material  matter  within  the 
issues  which  was  expressly  litigated  and  determined  and  also  to  those  matters 
which,  although  not  expressly  determined,  are  comprehended  and  involved  in 
the  thing  expressly  stated  and  decided,  whether  they  were  or  were  not  actually 
litigated  or  considered. 

When  it  is  certain  that  damages  have  been  caused  by  the  breach  of  a  contract,  and 
the  only  uncertainty  is  as  to  their  amount,  there  can  rarely  be  good  cause  for 
refusing,  on  account  of  such  uncertainty,  to  award  any  damages  whatever. 

Appeal  by  the  defendants,  Elie  Weill  and  others,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaiutiflfs,  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  19th  day  of  June, 
1901,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  12th  day  of  June,  1901,  denying  the  defend- 
ants' motion  for  a  new  trial  made  upon  the  minutes. 

William  Lindsay  \J,  CuXbert  Palmer  with  him  on  the  brief],  for 
the  appellants. 

Jam^es  C  Churchy  for  the  respondents. 

Woodward,  J. : 

The  plaintijffs  brought  this  action  in  1891  to  recover  the  value  of 
certain  articles  alleged  to  have  been  wrongfully  taken  from  them 
by  the  defendants  and  for  damages  for  such  wrongful  taking.  On 
the  first  trial  the  jury  disagreed.  A  subsequent  trial  resulted  in  a 
verdict  for  the  plaintiffs,  which  was  set  aside.  The  defendants  then 
instituted  an  action  in  equity  for  an  accounting  to  be  made  by  the 
plaintiffs,  and  for  other  relief.  This  litigation  was  carried  on,  pass- 
ing through  the  various  stages,  resulting  in  a  final  judgment  dis- 
missing the  complaint  and  dissolving  the  preliminary  injunction, 
and  this  result  received  the  sanction  of  the  Court  of  Appeals. 
Relieved  of  the  injunction,  the  plaintiffs  moved  for  a  retrial,  and 
the  same  was  held  before  one  of  the  justices  of  the  Supreme  Court 
and  a  jury,  resulting  in  a  verdict  for  the  plaintiffs,  upon  which 
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judgment  has  been  duly  entered.    The  defendants  appeal  to  this 
court. 

The  defendants  in  the  present  action  alleged  in  their  equitable 
action,  where  they  appeared  as  the  plaintiffs,  that  "  In  August,  1890, 
the  plaintiffs,  acting  under  and  in  pursuance  of  the  power  contained 
in  the  mortgage  mentioned  in  paragraph  four  of  this  complaint,  took 
from  Nos.  40  and  42  Tiffany  Place  certain  machinery  there  depos- 
ited." They  denied  that  a  certain  agreement  entered  into  between 
the  parties  operated  to  supersede  this  mortgage  and  to  operate  as  a 
general  release  of  all  debts  due  by  the  said  Joseph  Malone  &  Co.  to 
EUe  Weill  &  Co.  The  question  litigated  in  the  equitable  action 
was,  therefore,  whether  the  plaintiffs  in  the  present  action  were  the 
owners  of  the  property  in  litigation  and  whether  the  defendants  took 
such  property  unlawfully,  and  the  judgment  dismissing  the  com- 
plaint in  the  equitable  action  must  be  conclusive  upon  that  point. 
In  the  amended  answer  of  the  defendants  in  the  present  action  it  is 
alleged :  "  That  on  the  27th  day  of  September,  1889,  the  defendants 
made,  executed  and  delivered  to  the  plaintiffs  a  mortgage  on  the 
goods  and  chattels  described  in  the  complaint,  and  plaintiffs,  by  said 
mortgage,  authorized  the  defendants  and  their  agents  to  take  and 
carry  away  the  said  goods,  and  that  if  defendants  took  any  of  said 
goods  as  alleged  in  said  complaint,  such  taking  was  under  and  in 
pursuance  of  the  power  in  said  mortgage  contained,  and  that  the 
act  of  taking  under  said  mortgage  is  the  same  of  which  the  plaintiffs 
complain,"  etc.  Upon  the  trial  of  the  present  action  the  learned 
court  at  Trial  Term  held,  very  properly,  we  believe,  that  the  judg- 
ment in  the  equitable  action  had  disposed  of  the  question  of  owner- 
ship and  of  the  unlawful  taking  of  the  property,  and  that  the  only 
matters  for  the  consideration  of  the  jury  were  the  value  of  the  prop- 
erty taken  and  the  damages  resulting  to  the  plaintiffs  from  the 
unlawful  withholding  of  the  property.  The  general  rule  is  well 
established  that  the  estoppel  of  a  former  judgment  extends  to  every 
material  matter  within  the  issues  which  was  expressly  litigated  and 
determined,  and  also  to  those  matters  which,  although  not  expressly 
determined,  are  comprehended  and  involved  in  the  thing  expressly 
stated  and  decided,  whether  they  were  or  were  not  actually  litigated 
or  considered.  It  is  not  necessary  to  the  conclusiveness  of  a  former 
judgment  that  issue  should  have  been  taken  upon  the  precise  point 


Digitized  by 


Googk 


M ALONE  V.  WEILL.  171 

App.  Diy.]         Second  Department,  December  Term,  1901. 

controverted  in  the  second  action.  Whatever  is  necessarily  implied 
in  the  former  decision  is,  for  the  purpose  of  the  estoppel,  deemed 
to  have  been  actually  decided.  {Reich  v.  Cochran^  151  N.  T.  122, 
127,  128,  and  authorities  there  cited.)  This  rule  appears  peculiarly 
jiist  in  the  present  case,  where  the  defendants  have  asked  the  aid  of 
equity  to  prevent  the  enforcement  of  the  plaintiffs'  legal  rights,  and 
have  presumably  brought  to  the  attention  of  the  court  all  of  the 
matters  which  could  be  brought  to  bear  to  support  their  claim  to 
injunctive  i-elief. 

The  suggestion  on  the  part  of  the  defendants  that  there  was  a 
joint  ownership  of  the  property,  under  the  terms  of  the  agreement 
which  superseded  the  mortgage  under  which  the  defendants  claimed 
the  right  to  take  the  property  here  involved,  is  wholly  inconsistent 
with  their  claims  to  rights  under  the  mortgage,  and  not  having  been 
urged  in  the  prior  litigation,  not  having  been  relied  upon  in  the 
present  action  (for  the  allegations  of  the  amended  answer  cannot  be 
construed  to  allege  a  joint  ownership  of  the  property),  it  is  not 
available  here. 

The  evidence  of  damage  resulting  to  the  plaintiflFs  by  reason  of 
the  unlawful  detention  of  the  property  is  not  as  complete  and  satis- 
factory as  might  be  desired,  but  in  view  of  the  fact  that  the  plain- 
tiffs have  been  deprived  of  the  right  of  recovery  for  a  period  of  ten 
years,  during  which  time  there  could  be  no  interest  upon  the  value 
of  the  property  wrongfully  taken  by  the  defendants,  this  court  will 
not  be  astute  in  discovering  a  reason  for  further  prolonging  the  liti- 
gation. The  jury  has  found  the  value  of  the  machinery  wrongfully 
taken  at  $3,500.  The  machinery  constituted  a  considerable  part  of 
the  equipment  of  the  plaintiffs'  factory,  which  was,  at  the  time  of 
the  wrongful  taking,  ready  to  begin  operations.  The  plaintiffs  had 
a  considerable  number  of  contracts  or  orders  for  goods  to  be  manu- 
factured, and  these  orders  were  rendered  valueless  by  reason  of  the 
acts  of  the  defendants  in  taking  out  the  machinery  of  the  plaintiffs 
and  rendering  it  impossible  to  proceed  with  the  work  of  manufac- 
turing, and  the  jury  might  properly  draw  the  inference  that  some 
damage  must  result  to  the  plaintiffs  by  reason  of  such  interruption 
of  their  business.  The  rule  is  well  established  that  when  it  is  cer- 
tain that  damages  have  been  caused  by  a  breach  of  contract,  and 
the  only  uncertainty  is  as  to  their  amount,  there  can  rarely  be  good 
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reason  for  refusing,  on  account  of  such  uncertainty,  any  damages 
whatever  for  the  breach  {Swain  v.  Schiefeliuy  134  N.  Y.  471,  472, 
and  authority  cited  ;  Dickinson  v.  Sart,  142  id.  183,  188),  and  the 
rule  cannot  be  more  generous  to  the  defendants  where  the  damage 
has  been  occasioned  by  wrongful  action  in  taking  the  property  of 
the  plaintiffs  and  preventing  them  from  enjoying  their  rights. 
{United  States  Trust  Co.  v.  O'Brien,  143  N.  Y.  284,  288,  and 
authorities  there  cited.)  A  person  violating  his  contract,  or  inter- 
fering with  the  property  rights  of  others,  should  not  be  permitted 
entirely  to  escape  liability  because  the  amount  of  the  damages  which 
he  has  caused  is  uncertain  (  WakemcMi  v.  Wheeler  (k  Wilson  Mfg. 
Co.,  101  N.  Y.  205,  209),  and  in  such  a  case  it  does  not  come  with 
a  very  good  grace  from  the  defendants  to  insist  upon  the  more  spe- 
cific and  certain  proof  as  to  the  cause  and  amount  of  the  damage 
when  they  have  themselves  been  guilty  of  a  most  inexcusable  viola- 
tion of  the  contract,  or  the  duty  which  they  owed  to  the  plaintiffs. 
( United  States  Trust  Co.  v.  0*Brien,  supra.)  Reasonable  certainty 
is  sufficient.    (  United  States  Trtcst  Co.  v.  O^Brien,  supra.) 

It  does  not,  however,  seem  to  be  necessary  to  decide  the  question 
discussed  above;  the  case  was  tried  upon  the  theory  tliat  the 
defendants  were  not  liable  to  the  plaintiffs  in  any  amount,  and  the 
question  of  damages  was  submitted  to  the  jury  in  a  charge  to  which 
the  defendants  took  no  exception,  the  learned  trial  court  charging 
the  only  request  made  by  the  defendants,  and  this  did  not  relate  to 
the  question  of  damages. 

The  judgment  and  order  appealed  from  should  be  affirmed, 
with  costs. 

GooDBioH,  P.  J.,  Bartlbtt,  Jbnks  and  Sbwell,  JJ., 
concurred. 

Judgment  and  order  affirmed,  with  costs. 
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Peteb    J.   HiGGiNs,    Appellant,  v.  The    City    of   New  York, 

Respondent. 

Telegraph  linemen  attached  to  the  Brooklyn  police  department  —  they  did  not  become 
patrolmen  in  the  New  York  force  under  the  charter  of  1897,  nor  entitled  to 
patrolmen* »  salary. 

Chapter  246  of  the  Laws  of  1887,  providing,  "  The  telegraph  superintendent 
telegraph  operators,  and  telegraph  linemen  attached  to  the  telegraph  bureau  of 
the  department  of  police  and  excise  in  the  city  of  Brooklyn  shall  hereafter  be 
included  in  the  police  force  of  the  city  of  Brooklyn,  and,  except  that  they  shall 
not  be  liable  to  patrol  duty,  shall  be  subject  to  all  the  rules  of  the  department 
and  possess  the  same  rights  and  privileges  as  other  members  of  the  force/' 
which  was  in  substance  incorporated  in  the  charter  of  the  city  of  Brooklyn 
(Laws  of  1888,  chap.  688)  and  was  in  force  at  the  time  the  Greater  New  York 
charter  (Laws  of  1897,  chap.  878)  went  into  effect,  did  not  operate  to  transform 
linemen  into  police  officers  of  the  rank  of  patrolmen. 

Consequently,  such  linemen,  when  transferred  to  the  service  of  the  city  of  New 
York  by  the  operation  of  the  Greater  New  York  charter,  did  not  become 
entitled  to  receive  the  same  salary  as  patrolmen  in  the  uniformed  police  force 
of  the  city  of  New  York, 

QtuBre,  whether,  under  the  provisions  of  section  278  of  the  Greater  New  York 
charter,  such  linemen  are  members  of  the  police  force  of  the  city  of  New 
York  except  in  the  capacity  of  employees. 

Appeal  by  the  plaintiff,  Peter  J.  Higgins,  from  an  interlocutory 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  2l8t  day  of 
June,  1901,  upon  the  decision  of  the  court,  rendered  after  a  trial  at 
the  Kings  County  Special  Term,  sustaining  a  demurrer  to  the 
plaintiff's  complaint  on  the  ground  that  it  did  not  state  facts  suffi- 
cient  to  constitute  a  cause  of  action. 

C.  Elliott  Mmor^  for  the  appellant. 

WiUiam  J.  Carr  [D.  D.  Whi^nej/y  Jr.^  with  him  on  the  brief], 
for  the  respondent. 

WOODWAED,  J. : 

The  plaintiff  brings  this  action  to  compel  the  defendant  to  pay  to 
Mm  an  increase  of  salary  amounting  to  $200  per  annum  from  the 
Ist  day  of  January,  1898.    The  plaintiff  was  appointed  to  the  pod- 
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tion  of  telegraph  lineman  on  the  21st  day  of  September,  1887,  in 
the  then  city  of  Brooklyn,  and  the  theory  of  this  action  is  that  at 
some  time,  through  the  various  changes  in  the  charters  of  Brooklyn 
and  the  transforming  of  that  city  into  a  constituent  borough  of  the 
city  of  New  York,  he  has  been  changed  into  a  patrolman  of  the 
first  class  and  that  he  is  entitled  to  the  compensation  fixed  for  such 
ofiicers.  The  defendant  demurred  to  the  complaint  upon  the 
ground  that  it  did  not  state  facts  sufiicient  to  constitute  a  cause  of 
action  ;  the  demurrer  was  sustained  by  the  court  at  Special  Term, 
and  from  the  interlocutory  judgment  appeal  comes  to  this  court. 

The  plaintiff  alleges  in  his  complaint  that  he  received  $1,200  per 
annum  from  the  old  city  of  Brooklyn  from  the  time  of  liis  appoint- 
ment up  to  January  1,  1898,  and  that  since  January  1,  1898,  he  has 
received  $1,200  per  annum  from  the  city  of  New  York.  It  does 
not  appear  from  his  complaint,  which  is  all  that  is  before  us  upon 
this  appeal,  that  he  ever  made  any  claim  that  he  was  not  being  paid 
all  that  was  due  him  from  time  to  time.  He  has,  as  we  may  assume 
from  the  ordinary  course  of  business  in  dealing  with  public  ofiicers, 
servants  and  employees,  received  his  compensation  from  time  to 
time  through  warrants  upon  the  proper  officers,  and  he  has  been 
paid  all  that  he  claimed,  and  all  that  there  was  any  provision  for 
paying.  He  now  asks  the  courts  to  so  construe  the  statutes  as  to 
make  him  a  patrolman  in  the  uniformed  police  force  of  the  city  of 
New  York,  and  to  compel  the  city  of  New  York  to  pay  him  some- 
thing over  $600  of  extra  compensation. 

It  is  conceded  that  prior  to  1887  the  telegraph  linemen  connected 
with  the  telegraph  bureau  of  the  police  department  of  the  city  of 
Brooklyn  were  simply  employees,  but  it  is  claimed  that  by  the  pro- 
visions of  chapter  246  of  the  Laws  of  1887  their  status  was  changed. 
The  statute  referred  to  provides :  "  The  telegraph  superintendent, 
telegraph  operators,  and  telegraph  linemen  attached  to  the  telegraph 
bureau  of  the  department  of  police  and  excise  in  the  city  of  Brook- 
lyn shall  hereafter  be  included  in  the  police  force  of  the  city  of 
Brooklyn,  and,  except  that  they  shall  not  be  liable  to  patrol  duty, 
shall  be  subject  to  all  the  rules  of  the  department  and  possess  the 
same  rights  and  privileges  as  other  members  of  the  force."  This 
we  are  asked  to  construe  as  evidencing  an  intention  on  the  part  of 
the  Legislature  to  transform  linemen  into  police  officers  of  the  rank 
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of  patrolmen,  but  we  are  unable  to  spell  out  such  an  intention. 
The  fair  import  of  the  language  is  that  the  telegraph  bureau  is  to 
constitute  a  portion  of  the  police  force  of  the  city,  to  be  subject  to 
the  same  rules  and  regulations,  and  to  be  gi^en  the  same  rights  and 
privileges  as  other  members  of  that  force,  but  without  in  any  man- 
ner changing  the  rank  or  character  of  the  individual  members. 
Substantially  the  same  provision  is  incorporated  in  the  charter  of 
the  city  of  Brooklyn,  enacted  in  1888  (Laws  of  1888,  chap.  583, 
tit.  11,  §  4),  and  this  was  the  law  prevailing  at  the  time  the  Greater 
New  York  charter  went  into  effect  on  the  1st  day  of  January,  1898. 
In  the  charter  (Laws  of  1897,  chap.  378)  section  278  provides: 
*'  The  superintendent  and  deputy  superintendent  of  police,  and  each 
inspector,  captain,  sergeant,  detective-sergeant,  roundsman,  patrol- 
man, doorman,  bridge-keeper,  police  surgeon,  superintendent  of 
telegraph,  and  telegraph  operator,  who  is,  when  this  act  takes 
effect,  in,  of,  or  attached  to  the  police  force  of  the  city  of  Brooklyn, 
or  the  police  force  appointed  by  the  department  of  parks  of  said 
city,  *  *  *  shall  be  members  of  the  police  force  specified  in 
section  two  hundred  and  seventy-six  of  this  act,"  so  that  it  is  very 
doubtful  whether  the  plaintiff  in  the  present  action  is  in  fact  a 
member  of  the  police  force  of  the  city  of  New  York  at  all,  except 
in  the  capacity  of  an  employee.  At  least,  we  are  unable,  from  a 
reading  of  the  plaintiff's  complaint,  to  discover  facts  suflScient  to 
constitute  a  cause  of  action  against  the  defendant. 

The  interlocutory  judgment  should  be  aflSrmed,  with  costs. 

Goodrich,    P.   J.,   Ba.btlbtt,   Hirschberg  and    Sewbll,   JJ., 
concurred. 

Interlocutory  judgment  affirmed,  with  costs. 
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p— ^    In  the  Matter  of   the  Appraisal  for  Taxation  of   the  Estate  of 

|di7i  NY  652  J,  Albebt  Mahlstedt,  Deceased. 

^       ,g3^i  Margaret  L.  Mahlstedt,  Appellant;    Francis    M.  Carpenter, 
Treasurer  of  the  County  of  Westchester,  Respondent. 

Transfer  tax — what  transfer  of  stock,  by  a  husband  to  his  wife,  is  not  made  in  eon^ 
temptation  of  death  or  to  take  effect  after  death. 

The  president  of  a  corporation  being  ill,  and  having  been  told  by  his  physician 
that  when  he  recovered  he  would  have  to  take  a  long  vacation,  expressed  a 
desire  to  transfer  his  stock  to  his  wife,  so  that  she  could  become  a  member  of 
the  company  at  once  and  transact  the  business  in  his  place.  In  pursuance  of 
this  desire  he  transferred  to  his  wife  all  of  his  stock  in  the  corporation  except 
one  share,  which  he  retained  in  order  that  he  might  continue  to  be  a  member 
of  the  company  and  have  a  right  to  vote  at  its  meetings.  The  transfer  of 
the  stock  was  in  writing  and  was  absolute  upon  its  face.  His  wife  accepted 
the  transfer  and  at  once  assumed  dominion  over  the  property  by  taking  part  in 
the  affairs  of  the  company. 

On  the  same  day  on  which  he  made  the  transfer  of  the  stock  he  executed  a  will 
in  which  he  made  his  wife  the  sole  beneficiary,  and  three  weeks  later  he  died. 

Held,  that  the  facts  did  not  justify  a  finding  that  the  transfer  of  the  stock  was 
made  in  contemplation  of  death  or  to  take  effect  after  death; 

That  it  was,  therefore,  not  taxable  under  subdivision  3  of  section  220  of  the  Tax 
Law  (Laws  of  1896,  chap.  908,  as  amd.  by  Laws  of  1897,  chap.  284). 

Jenks,  J.,  dissented. 

Appeal  by  Margaret  L.  Mahlstedt,  widow  of  J.  Albert  Mahlstedt, 
deceased,  and  sole  beneficiary  under  his  last  will  and  testament, 
from  a  decree  of  the  Surrogate's  Court  of  the  county  of  West- 
chester, entered  in  said  Surrogate's  Court  on  the  24th  day  of  July, 
1900,  confirming  the  report  of  the  appraiser  appointed  in  the  pro- 
ceeding, and  also  from  a  decree  of  the  Surrogate's  Court  of  West- 
chester county,  entered  in  said  Surrogate's  Court  on  the  20th  day  of 
April,  1901,  affirming,  on  an  appeal  to  the  surrogate,  the  first  above- 
mentioned  decree. 

J,  Addison  Young^  for  the  appellant. 
Joseph  W.  Middlebroohy  for  the  respondent 

Woodward,  J. : 

On  the  20th  day  of  April,  1899,  J.  Albert  Mahlstedt  died,  leaving 
a  last  will  and  testament,  which  was  duly  admitted  to  probate,  dis- 
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posing  of  all  of  his  property  to  his  wife,  Margaret  L.  Mahlstedt. 
His  last  illness  began  in  February,  1899.  At  the  time  of  his  illness, 
and  for  some  years  prior  thereto,  he  had  been  the  president  of  a 
corporation,  known  as  the  J.  A.  Mahlstedt  Lumber  and  Coal  Com- 
pany, and  on  the  29th  day  of  March,  1899,  was  the  owner  of  560  of 
the  750  shares  of  stock  of  the  said  corporation.  Up  to  the  date  last 
above  mentioned  Mr.  Mahlstedt  had  continued  to  sign  all  of  the 
notes,  drafts,  checks  and  other  papers  in  the  transaction  of  the  busi- 
ness of  the  corporation,  but  this  duty  becoming  burdensome,  and  he 
having  been  told  by  his  physician  that  when  he  recovered  he  would 
have  to  take  a  long  vacation,  he  expressed  a  desire  that  he  might 
transfer  his  stock  to  his  wife  so  that  she  could  become  a  member  of 
the  company  at  once  and  transact  the  business  in  his  place.  In 
pursuance  of  this  desire,  and  on  tlie  29th  day  of  March,  1899,  Mr. 
Mahlstedt  transferred  to  Margafet  L.  Mahlstedt  559  shares  of  the 
stock  above  mentioned,  retaining  one  share  so  that  he  might  con- 
tinue to  be  a  member  of  the  company  and  have  a  right  to  vote  at 
its  meetings.  The  present  controversy  grows  out  of  the  fact  that 
the  appraiser  appointed  to  determine  the  amount  of  the  estate  of 
the  late  Mr.  Mahlstedt,  included  this  stock  in  the  appraisal,  hold- 
ing that  the  transfer  to  Margaret  L.  Mahlstedt  on  the  29th  day  of 
March,  1899,  was  made  in  contemplation  of  death  or  to  take  effect 
after  death,  thus  bringing  it  within  the  provisions  of  subdivision  3  of 
section  220  of  the  Taxable  Transfer  Law  (Laws  of  1896,  chap.  908, 
as  amd.  by  Laws  of  1897,  chap.  284).  Subdivision  3  provides  that  a 
tax  shall  be  imposed  upon  the  transfer  of  property  "  When  the  trans- 
fer is  of  property  made  by  a  resident  or  by  a  nonresident  when  such 
nonresident's  property  is  within  this  state,  by  deed,  grant,  bargain, 
sale  or  gift  made  in  contemplation  of  the  death  of  the  grantor,  vendor 
or  donor,  or  intended  to  take  effect  in  possession  or  enjoyment  at  or 
after  such  death,"  and  the  question  presented  upon  this  appeal  is 
whether  the  facts  justify  the  conclusion  reached  by  the  appraiser, 
and  confirmed  by  the  learned  surrogate,  that  "this  transfer  was 
made  in  contemplation  of  death  or  to  take  effect  after  death,  and  it 
is  therefore  taxable." 

Passing  over  the  technical  objection,  that  there  is  no  determina- 
tion whether  the  transfer  was  made  in  contemplation  of  death,  or  to 
App.  Div.— Vol.  LXVIL        12 
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take  effect  after  death,  thus  leaving  the  essential  fact  involved  to 
speculation,  we  are  of  opinion  that  the  facts  do  not  justify  holding 
either  that  the  transfer  was  made  in  contemplation  of  death,  or  to 
take  effect  after  death.  On  the  same  day  that  Mr.  Mahlstedt  made 
this  transfer  of  stocks  to  his  wife,  he  made  a  will  in  which  Margaret 
L.  Mahlstedt  was  made  the  sole  beneficiary,  and  it  is  illogical  to  say 
that  this  man,  contemplating  his  death,  reserved  a  single  share  of 
the  560  shares  of  stock  of  which  he  was  the  owner.  He  was  ill ; 
his  physician  had  assured  him  that,  upon  his  recovery,  it  would  be 
necessary  for  him  to  take  a  long  vacation,  and  as  it  was  his  inten- 
tion that  his  wife  should  be  the  sole  beneficiary  under  his  will,  the 
transfer  of  the  stock,  so  that  his  wife  might  take  his  place  in  the 
board  of  directors  and  give  her  attention  to  the  business,  was  an 
entirely  natural  disposition  of  his  property.  The  stock  was  assigned 
in  writing,  and  was  absolute  upon  its  face.  Mrs.  Mahlstedt  accepted 
the  same  and  at  once  assumed  dominion  over  the  property  by  tak- 
ing part  in  the  affairs  of  the  company.  There  is  some  suggestion 
that  there  was  irregularity  in  the  corporate  meetings  held  after  the 
transfer  and  in  which  Mrs.  Mahlstedt  took  part,  but  this  is  of  no 
importance  in  this  connection,  as  no  rights  of  the  public  or  of  indi- 
viduals are  involved,  and  it  in  no  wise  impeaches  the  good  faith  of 
the  transaction  that  it  was  not  regular  in  form.  The  business  had 
been  conducted  in  the  form  of  a  corporation,  though  evidently 
largely  a  family  affair,  and  we  have  no  concern  with  the  question 
of  regularity  in  the  holding  of  such  corporate  meetings  where  no 
interests  other  than  those  of  the  immediate  parties  are  involved, 
and  where  these  are  not  in  controversy. 

It  may  be  that  the  transfer  of  the  property  was  made  in  contem- 
plation  of  death,  in  the  sense  that  many  men  who  have  accumulated 
property  make  some  disposition  of  it  in  contemplation  of  the  fact 
that  they  must  die  at  some  time,  but  the  fact  that  Mr.  Mahlstedt 
retained  one  share  of  the  stock,  which  could  be  of  no  possible  use 
to  him  as  property  if  he  was  about  to  die,  and  which  would  pass  by 
the  will  he  had  just  executed  to  his  wife,  seems  to  us  strong  evidence 
that  he  did  not  believe  that  he  was  going  to  die  of  his  present  ill- 
ness, but  that  he  expected  to  live  and  wanted  to  retain  his  right  to 
vote  in  the  corporation,  perhaps  as  a  mere  matter  of  sentiment. 
The  fact  that  he  did  die  within  about  three  weeks  of  the  transfer, 
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and  that  he  died  of  the  same  illness  with  which  he  was  afflicted  at 
the  time,  has  no  bearing  upon  the  question.  The  only  point  to  be 
determined  is  whether  the  transfer  was  made  in  the  then  belief  that 
he  was  not  going  to  get  well ;  that  it  was  made  in  contemplation  of 
his  impending  death  and  for  the  purpose  of  defrauding  the  State  of 
the  transfer  tax,  for  that  is  the  essence  of  the  matter,  and  there  is 
no  presumption  that  a  man  intends  to  commit  a  fraud  of  any  kind. 
(Chamberl.  Best  Ev.  [8th  ed.]  308,  and  authorities  there  cited.)  The 
rule  is  also  well  settled  that  where  two  inferences  may  be  drawn  from 
a  given  state  of  facts,  one  of  which  is  lawful  and  the  other  unlaw- 
ful, the  result  which  is  consistent  with  innocence  is  to  prevail. 
(Chamberl.  Best  Ev.  [8th  ed.]  326 ;  see,  also,  §  334.)  Looking  at  the 
facts  in  this  case  in  the  light  of  these  rules,  we  are  led  irresistibly  to 
the  conclusion  that  they  do  not  warrant  holding  that  the  transfer  of 
the  559  shares  of  stock  was  made  in  contemplation  of  death,  in  the 
sepse  in  which  that  phrase  is  used  in  the  statute.  Mr.  Mahlstedt 
had  a  natural  right  to  give  this  stock  to  his  wife ;  it  was  an  entirely 
lawful  transaction,  and  the  manner  in  which  it  was  performed,  the 
circumstances  surrounding  him,  and  the  acts  of  Margaret  L.  Mahl- 
stedt after  becoming  the  owner  of  the  stock,  all  indicate  that  the 
transfer  was  made  for  the  purpose  of  relieving  Mr.  Mahlstedt  from 
the  cares  of  business  and  transferring  those  duties  upon  the  wife. 
The  evidence  is  undisputed  that  Mrs.  Malilstedt  has  appeared  at  all 
of  the  meetings  of  the  corporation  since  the  transfer  of  the  stock  to 
her ;  that  no  objection  has  ever  been  made  to  her  voting  the  stock ; 
that  she  acted  as  treasurer  from  the  time  of  her  election ;  that  she 
signed  drafts  that  day  or  the  next  after  her  election,  and  this,  in 
connection  with  the  fact  that  her  husband  retained  one  share  of  the 
0tock,  indicates  clearly  that  the  transaction  was  in  good  faith,  and 
that  it  was  not  made  in  contemplation  of  death.  This  conclusion  is 
supported  by  the  testimony  of  George  W.  Mahlstedt,  a  brother  of 
the  deceased,  who  became  president  of  the  corporation  after  the 
transfer  of  the  stock  to  Mrs.  Mahlstedt.  He  says,  and  the  statement  is 
not  challenged  in  any  manner :  "  My  brother  transferred  no  personal 
property  to  any  one  in  contemplation  of  death."  Frederick  W. 
Bender,  the  bookkeeper,  testifies :  "  He  told  me  at  the  time  (the 
time  not  being  fixed)  he  would  assign  the  stock  over  to  his  wife  and 
let  her  transact  the  business,  and  then  when  he  recovered  he  could 
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go  on  his  vacation ;  he  gave  me  instructions  to  have  papers  pre- 
pared to  assign  stock  —  to  see  Mr.  Young  and  have  transfer  of  stock 
made  to  his  wife ;  he  told  me  to  assign  559  shares  to  his  wife ;  that 
he  wanted  to  retain  this  one  share  so  that  he  would  be  a  member  of 
the  company  and  vote  at  the  meetings,  and  he  told  me  to  go  to 
Mr.  Young  and  have  the  business  transacted." 

There  is  no  evidence  of  an  intention  on  the  part  of  Mr.  Mahlstedt 
to  transfer  this  property  for  the  purpose  of  defeating  the  transfer 
tax.  It  is  undisputed  that  he  retained  a  share  of  the  stock  on  pur- 
pose to  hold  a  position  in  the  company,  a  thing  entirely  inconsistent 
with  the  theory  that  he  contemplated  his  own  death  in  the  transac- 
tion, while  his  talk  about  going  on  a  vacation  at  the  very  time  that 
he  gave  the  instructions  for  the  transfer,  coupled  with  his  declara- 
tion that  it  would  enable  his  wife  to  transact  the  business,  furnishes 
aflSrmative  evidence  that  his  own  death  was  not  in  mind  in  making 
the  transfer.  The  fact  that  he  made  a  will  on  the  same  day  is  not 
evidence  of  the  contemplation  of  death,  except  as  a  remote  contin- 
gency, and  cannot  overcome  the  legitimate  presumptions  and  the 
positive  evidence  in  support  of  the  appellant's  theory  that  the  trans- 
fer was  made  for  the  purpose  of  vesting  the  property  in  his  wife  so 
that  she  sliould  be  able  to  take  his  place  in  the  management  of  the 
business. 

The  order  appealed  from  should  be  reversed,  with  costs. 

Goodrich,  P.  J.,  and  Sewell,  J.,  concurred  ;  Jenks,  J.,  read  for 
affirmance ;  Hirschbeeo,  J.,  not  voting. 

Jenks,  J.  (dissenting) : 

I  dissent.  When  Mr.  Mahlstedt  made  the  assignment  he  lay  upon 
his  sick  bed,  so  ill  that  his  physician  was  calling  upon  him  eight 
times  a  day,  was  attending  throughout  the  nights  and  had  called  in 
Dr.  Janeway  for  consultation.  After  the  physician  had  advised  the 
patient  "  to  put  his  worldly  affairs  in  shape  "  the  patient  sent  for  his 
attorney,  who  was  permitted  by  the  physician  to  see  the  client. 
Thereafter  and  upon  the  same  day  Mr.  Mahlstedt  executed  his  will, 
making  his  wife  the  sole  beneficiary,  and  made  the  assignment  to 
her  of  559  shares  of  stock  out  of  his  holdings  of  560  shares.  At 
this  time  Mr.  Mahlstedt  was  so  weak  that,  though  he  subscribed  his 
will,  it  was  suggested  that  he  could  make  his  mark  to  the  assign- 
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ment,  and  he  did  so.  Three  weeks  thereafter  the  iUness  ended  in 
death.  After  execution  both  will  and  assignment  were  given  to  a 
brother  of  Mr.  Mahlstedt,  who,  under  instructions,  placed  them  in 
Mr.  Mahlstedt's  safe  in  the  house,  where  they  remained  until  after 
Mr.  Mahlstedt's  death.  There  is  testimony  that  they  were  "  deliv- 
ered "  to  the  wife. 

It  is  hardly  to  be  expected-  that  in  transactions  of  this  character 
positive  proof  can  be  given  that  the  transaction  was  within  the  pur- 
view of  the  statute.  The  taxing  power  is  not  party  to  the  transac- 
tion, and  it  is  almost  necessarily  compelled  to  rely  upon  the  attendant 
facts  and  circumstances  which  it  may  subsequently  elicit,  and  the 
conclusions  that  may  fairly  be  drawn  therefrom.  I  think  that  the 
considerations  discussed  in  the  prevailing  opinion  are  not  suflScient 
to  shake  the  conclusion  that  the  act  was  within  the  purview  of  the 
statute,  and  that  the  decree  should  be  affirmed.  It  is  entirely  true 
that  but  for  the  execution  of  the  assignment  the  stock  would  have 
passed  to  Mrs.  Mahlstedt  (the  assignee)  as  sole  legatee  under  the  wilL 
But  in  that  event  the  stock,  being  worth  by  the  inventory  $56,000,, 
would  have  been  subject  to  a  tax.  (Laws  of  1896,  chap.  908,  §  221, 
as  amd.  by  Laws  of  1901,  chap.  458.)  On  the  other  hand,  if  it 
could  be  made  to  appear  that  the  assignment  was  not  made  in  con- 
templation of  death,  or  was  not  intended  to  take  effect  after  death, 
then  the  stock  escaped  the  tax.  May  not  this  consideration  have 
snggested  the  policy  of  an  assignment  ?  If  the  assignor  intended  to 
avoid  a  tax,  was  it  not  natural  that  he  should  seek  to  color  the  trans- 
action with  the  appearance  of  an  act  neither  done  in  contemplation 
of  death  nor  intended  to  take  effect  after  death  ?  If  this  were  the 
purpose  might  not  the  retention  of  a  single  share  afford,  as  it  has 
afforded,  an  argument  that  the  assignor  in  retaining  an  interest, 
infinitesimal  though  it  might  be,  did  not  contemplate  death  ?  So 
far  aa  Mr.  Mahlstedt's  statements  are  concerned,  though  his  clerk 
testifies  that  Mr.  Mahlstedt  said  to  him  that  his  physician  had  advised 
that  he  should  go  on  a  vacation,  I  cannot  find  that  the  physician  con- 
firmed this  statement  or  that  he  testified  that  he  gave  other  advice 
than  that  the  patient  should  ^'put  his  worldly  affairs  in  shape."  As 
to  the  acceptance  of  the  assignment  by  Mrs.  Mahlstedt  and  her 
domination  over  the  property  of  the  corporation,  it  appears  that  her 
brother-in-law,  an  officer  of  the  corporation,  testified  tliat  the  trans- 
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fer  of  the  stock  was  made  upon  the  corporate  books  prior  to  the 
death  of  her  assignor.  He  produced  tlie  only  stock  book  kept  by 
the  company,  and  testified  that  the  certificates  and  stubs  were  the 
only  different  records  of  the  company  of  the  issuing  and  transfer  of 
stock.  Now  the  indorsements  on  the  stubs  showed  that  the  stock 
was  transfered  by  assignment  dated  March  29, 1899,  dated  this  36th 
day  of  May,  1899,  and  the  witness  testified  that  the  indorsements 
represented  the  time  of  the  transfer  on  the  books  of  the  company, 
that  he  was  advised  to  pin  the  assignment  and  a  request  for  trans- 
fer on  the  books,  but  that  no  demand  for  transfer  on  the  books 
was  made  until  after  Mr.  Mahlstedt's  death.  It  does  appear  that 
there  was  a  meeting  of  the  corporation  on  April  fifth,  when  it  was 
recited  in  the  minutes  a  "majority  of  stock  being  represented," 
whereat  Mrs.  Mahlstedt  nominated  her  brother-in-law  for  president, 
who  thereupon  nominated  her  for  treasurer  in  his  place.  The 
addenda  to  the  minutes  read  that  Mrs.  Mahlstedt  was  elected  by  the 
vote  of  Mr.  Geo.  Mahlstedt  at  the  above  special  meeting,  "  he  act- 
ing alone  owing  to  the  absence  of  A.  Mahlstedt,  who  was  confined 
to  his  home  through  illness,"  and  that  the  meeting  could  not  be 
delayed  owing  to  the  fact  that  President  Mahlstedt  was  too  ill  to 
sign  checks  and  the  interests  of  the  company  were  jeopardized 
thereby.  It  is  clear  that  the  business  was  a  close  family  corpora- 
tion and  that  there  was  none  to  challenge  or  question  any  act  of 
Mrs.  Mahlstedt  in  the  premises.  But  her  assertion  of  a  right  to  act 
or  her  action  in  the  routine  business  of  this  family  concern, 
acquiesced  in  by  her  family,  when  there  was  none  other  to  question 
it,  does  not  go  far,  in  my  opinion,  to  establish  a  title  to  the  stock  in 
Mrs.  Mahlsted  so  as  to  shut  out  the  application  of  the  statute.  I 
do  not  give  any  weight  to  the  testimony  of  Mr.  George  W. 
Mahlstedt  that  his  brother  "transferred  no  personal  property  to 
any  one  in  contemplation  of  death."  He  cannot  speak  as  to  his 
brother's  intent.  His  opinion  upon  the  subject  is  not  competent 
and  his  thoughts  upon  the  matter  are  not  evidence. 

Decree  of  the  Surrogate's  Court  of  Westchester  county  reversed, 
with  costs,  and  proceedings  remitted  to  the  surrogate  for  disposition 
in  accordance  with  the  prevailing  opinion. 
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William  Temple  Emmet,  Appellant,  v,  Grenville  Temple  Emmet 
and  Others,  Defendants,  Impleaded  with  Maky  Olyphant  Emmet 
and  Maby  Olyphant  Cuetis,  Respondents. 

WiU —  "  lawful  iwue"  Jield  to  mean  children  and  not  to  include  grandchildren, 

A  woman  twenty-eight  years  of  age  who,  at  that  time,  had  but  one  child,  exe- 
cuted a  will  by  which  she  bequeathed  her  residuary  estate  "  to  my  lawful  issue 
to  be  equally  divided  between  them."  She  also  directed  her  executor  to  sell 
her  real  estate  and  to  invest  the  proceeds  and  all  other  personal  property  "  in 
such  manner  as  he  may  deem  most  for  the  interest  of  my  child  or  children." 
At  the  time  of  her  death  she  had  had  six  children,  all  of  whom  were  living, 
and  one  of  such  children  had  a  child. 

Meld,  that  the  term  "issue"  referred  to  children  of  the  testatrix  and  did  not 
include  their  descendants,  and  that  the  residuary  estate  should  consequently 
be  divided  into  six  parts  and  not  into  seven  parts. 

Appeal  by  the  plaintiflf,  William  Temple  Emmet,  from  so  much 
of  an  interlocutory  judgment  of  the  Supreme  Court,  entered  in  the 
office  of  the  clerk  of  the  county  of  Westchester  on  the  19th  day  of 
August,  1901,  upon  the  report  of  a  referee,  as  sustains  the  excep- 
tions filed  by  the  defendant  Mary  Olyphant  Emmet,  by  her  guar- 
dian ad  litem,  to  such  report,  and  modifies  the  said  report  in  accord- 
ance with  such  exceptions. 

WHUam  T.  Emmety  for  the  appellant. 

H.  B.  Clossariy  for  the  guardian  ad  litem  of  the  respondent  Mary 
Olyphant  Emmet. 

HiBSOHBEBG,  J. : 

The  action  is  for  the  partition  of  real  estate,  and  the  determina- 
tion of  the  only  controversy  depends  upon  the  construction  to  be 
placed  upon  the  will  of  Katharine  Emmet,  devising  the  real  estate. 
This  will  was  executed  on  the  28th  day  of  February,  1871,  at  which 
time  the  testatrix  had  but  one  child.  At  the  date  of  her  death, 
viz.,  September  25,  1895,  she  had  six  children,  all  living,  and  one  of 
them,  and  one  only,  a  son,  had  a  child,  to  wit,  the  infant  defendant, 
Mary  Olyphant  Emmet,  whose  father,  however,  has  since  died. 
The  question  in  the  case  is  whether  the  real  estate  was  devised  to 
the  children  alone,  each  taking  an  undivided  sixth  part,  or  to  the 
<shildien  and  the  grandchild  together,  each  taking  an  undivided 
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(seventh  part.  The  referee  adopted  the  first  suggestion,  while  the 
court  at  Special  Term  decided  in  accordance  with  the  second. 

The  will  is  very  brief .  After  the  giving  of  a  general  legacy  and 
the  creation  of  two  annuities,  for  the  maintenance  of  which  annui- 
ties the  executor  is  directed  to  invest  sufficient  of  the  estate  to  yield 
the  necessary  amount,  it  provides  as  follows : 

"  I  do  give  and  bequeath  all  the  rest,  residue  and  remainder  of 
my  estate  of  every  kind  and  description,  and  all  the  estate  and  prop- 
erty of  every  kind  over  which  I  have  a  power  of  appointment  or  con- 
trol, to  my  lawfvl  iasue  to  be  equally  divided  between  them. 

"I  do  nominate  and  appoint  my  beloved  husband  Richard  S. 
Emmet  to  be  the  executor  of  this  my  will  and  I  do  give  him  full 
power  and  authority  to  sell  and  convert  into  money  all  the  real 
estate  whereof  I  may  die  seized  and  possessed  and  to  invest  the  pro- 
ceeds of  such  sales  and  all  other  personal  property  whereof  I  may 
die  possessed  in  such  manner  as  he  may  deem  most  for  the  interest 
of  my  child  or  children." 

It  is  unnecessary  to  devote  time  to  an  elaborate  discussion  of  the 
term  ^^  issue  "  as  the  meaning  to  be  given  it  has  been  often  exhaus- 
tively considered,  both  in  England  and  in  this  country. 

In  Palmer  v.  Ham  (84  N.  Y.  516),  Judge  Earl  said  (p.  519) : 
"  The  word  *  issue '  is  an  ambiguous  term.  It  may  mean  descend- 
ants generally,  or  merely  children ;  and  whether  in  a  will  it  shall  be 
held  to  mean  the  one  or  the  other,  depends  upon  the  intention  of  the 
testator  as  derived  from  the  context  or  the  entire  will,  or  such  extrinsic 
circumstances  as  can  be  considered.  '^  *  *  In  England  at  an 
early  day,  it  was  held,  in  its  primary  sense,  when  not  restrained  by 
the  context,  to  be  co-extensive  and  synonymous  with  descendants^ 
comprehending  objects  of  every  degree.  But  it  came  to  be  apparent 
to  judges  there  that  such  a  sense  given  to  the  term  would  in  most 
cases  defeat  the  intention  of  the  testator,  and  hence  in  the  latter 
cases  there  is  a  strong  tendency,  unless  restrained  by  the  context,  to 
hold  that  it  has  the  meaning  of  children.  It  will  at  least  be  held  to 
have  such  meaning  upon  a  alight  indication  in  other  parts  of  the 
will  that  such  was  the  intention  of  the  testator." 

In  Drake  v.  Drake  (134  N.  Y.  220),  where  by  a  divided  court 
the  broad  construction  was  given  to  the  word  "  issue  "  in  its  appli- 
cation to  the  donees  of  a  power  of  appointment,  Judge  Bradley 
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said  (p.  224)  :  "  In  its  general  sense,  unconfined  by  any  indication 
or  intention  to  the  contrary,  the  word  *  issue '  includes  in  its  mean- 
ing all  descendants.  *  *  *  It  may,  however,  when  such  appears 
to  have  been  the  intent  with  which  the  word  is  used,  have  the 
restricted  import  of  children.  *  *  *  The  word  4ssue '  may  be 
a  word  either  of  purchase  or  limitation,  and  will  be  construed  the 
one  or  the  other  as  may  be  necessary  to  effectuate  the  intent  with 
which  it  appears  to  have  been  used  in  the  instrument  where  it  is 
employed." 

In  Soper  v.  Brown  (186  N.  Y.  244),  Judge  Andrews,  referring 
to  the  word  "  issue,"  said  (p.  249)  :  "  There  are  many  authorities  on 
wills,  in  which  the  word  has  been  construed  to  mean  *  children ' 
only.  These  authorities  rest  upon  the  undisputed  principle  that 
words  used  by  a  testator  in  his  will  are  to  be  interpreted  in  the 
sense  which  he  attributed  to  them,  where  it  appears  by  the  context 
that  they  were  not  used  in  their  strict  legal  sense.  It  is  but  one  of 
the  applications  of  the  doctrine  that  in  the  construction  of  wills  the 
intention  of  the  testator  is  to  govern  when  not  inconsistent  with  the 
rules  of  law." 

In  C%watal  v.  SchreiTier  (148  N.  T.  683),  Judge  Haioht  stated 
the  proper  rule  of  construction  as  follows  (p.  688) :  "  The  rule, 
therefore,  is  that  the  word  '  issue '  in  its  general  sense,  in  the  absence 
of  any  indication  of  intention  to  the  contrary,  includes  in  its  mean- 
ing descendants  generally.  But  when  it  is  apparent  from  the 
extrinsic  circumstances  proper  to  be  considered,  or  the  provisions 
of  the  will,  that  the  testator  intended  children,  its  meaning  will  be 
80  limited."     (See,  also,  Palmer  v.  Dunham^  125  N.  T.  68.) 

In  Schmaum  v.  Oos8  (132  Mass.  144)  the  word  "descendants"  in 
a  will  was  construed  as  synonymous  with  "  children,"  although  it  is 
apparent  that  the  use  of  that  word  would  be  regarded  among  lay- 
men as  a  stronger  indication  of  an  intent  to  include  grandchildren 
than  would  the  use  of  the  word  "  issue."  Said  James,  L.  J.,  in 
Halph  V.  Carriok  (11  Ch.  Div.  873,  883):  "Now,  the  word  *  issue' 
is  an  ambiguous  word.  In  the  ordinary  parlance  of  laymen  it  means 
children  and  only  children.  When  you  talk  of  what  issue  a  man 
has,  or  what  issue  there  has  been  of  a  marriage,  you  mean  children, 
not  grandchildren  or  great-grandchildren.  But  in  the  language  of 
lawyers,  and  only  in  that  language,  it  means  descendants ;  and  in 
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the  case  of  Sibley  v.  Perry  (7  Ves.  Jr.  522)  Lord  Eldon  found 
ground  for  coming  to  the  conclusion  that  the  word  *  issue '  had,  in 
the  will  before  him,  the  layman's  meaning  of  children  and  not  the 
lawyer's  meaning  of  descendants." 

In  the  will  now  before  us  I  think  there  is  some  evidence  that  the 
testator  intended  to  refer  in  the  words  "  lawful  issue  "  to  the  direct 
issue  of  her  marriage,  her  own  issue,  in  other  words,  as  distinguished 
from  the  issue  of  such  of  her  children  as  should  be  married  and 
living  at  the  time  of  her  decease.  The  language  employed  in  the 
direction  to  the  executor  to  sell  the  real  estate  and  to  invest  the  pro- 
ceeds of  such  sales  and  the  personal  property  in  such  manner  as  he 
should  deem  best  for  the  interest  of  "my  child  or  children,"  is 
surely  some  indication  that  she  considered  that  the  residuary  pro- 
vision was  for  the  benefit  of  her  then  only  child  and  such  other 
children  as  might  be  thereafter  bom  to  her,  and  whose  interests 
alone  were  to  be  considered  in  the  investment  and  preservation  of 
the  property.  At  that  time  she  was  a  very  young  woman,  under 
twenty-eight  years  of  age,  and  her  only  child  a  mere  baby,  and  it 
would  be  unusual,  indeed,  if  in  disposing  of  her  property  by  will  she 
then  contemplated  the  necessity  or  propriety  of  providing  for  pos- 
sible grandchildren  at  the  expense  of  her  own  children,  especially 
where  the  living  parent  of  such  grandchildren  would  be  as  her  child 
an  equable  sharer  in  her  bounty.  Under  the  circumstances  of  this 
case,  and  in  view  of  the  fact  that  there  were  no  children  of  deceased 
children,  it  is  quite  within  the  rule  of  Chwatal  v.  Schreiner  {supra) 
to  limit  the  meaning  of  the  words  "  lawful  issue  "  to  the  words  "  my 
child  or  children,"  as  used  indiscriminately  and  convertibly  by  the 
testatrix,  and  as  applied  by  her  to  her  immediate  issue  as  the 
intended  residuary  legatees  and  devisees. 

It  follows  that  the  interlocutory  judgment,  in  so  far  as  appealed 
from,  should  be  reversed  and  judgment  directed  upon  the  referee's 
report  in  accordance  with  this  opinion. 

Goodrich,  P.  J.,  Babtleit,  Woodward  and  Sewkll,  JJ., 
concurred. 

Interlocutory  judgment,  in  so  far  as  appealed  from,  reversed, 
with  costs,  and  judgment  directed  upon  the  referee's  report  in 
accordance  with  the  opinion  of  Hirschbebo,  J. 
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Clarence  C.  Post,  Respondent,  v.  Leonora  Post  Banks,  Appellant. 

Injunction  —  enjoining  the  foredovwre  cf  a  mortgage  given  hy  one  cotenant,  untU 
the  determination  of  a  partition  suit. 

The  court  has  power  to  enjoin  the  prosecution  of  an  action  to  foreclose  a  mort- 
gage given  bj  a  tenant  in  common  of  real  property  to  his  cotenant  upon  his 
undivided  share,  until  the  determination  of  an  action  to  partition  the  property 
brought  by  the  mortgagor  prior  to  the  commencement  of  the  foreclosure  action, 
where  it  appears  that  the  mortgage  security  is  ample. 

Appeal  hy  the  defendant,  Leonora  Post  Banks,  from  an  order  of 
the  Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  11th 
day  of  October,  1901,  staying  proceedings  in  an  action  for  the  fore- 
closure of  a  mortgage,  in  which  action  the  said  Leonora  Post  Banks 
is  plaintiff,  and  the  plaintiff  herein,  Clarence  C.  Post,  is  defendant. 

John  S.  Sheppardy  Jr.y  for  the  appellant. 

Edward  Sassett  [Zucius  A.  Waldo  with  him  on  the  brief],  for 
the  respondent. 

HmSOHBERG,  J. : 

The  parties  are  brother  and  sister.  They  own  a  piece  of  real 
estate  in  common,  an  ordinary  city  house  and  lot,  each  owning  an 
undivided  half.  The  defendant  has  a  past-due  mortgage  on  the 
plaintiff's  share.  On  August  14,  1901,  this  action  was  commenced 
for  a  partition  sale  of  the  property,  and  the  summons  and  complaint 
were  personally  served  upon  the  defendant.  The  defendant  duly 
appeared  by  attorney  and  procured  extensions  of  time  from  the 
plaintiff's  attorneys,  the  last  one  being  procured  on  September 
17,  1901,  and  extending  her  time  until  October  14,  1901.  The  fol- 
lowing day,  viz.,  September  18, 1901,  the  summons  and  complaint 
were  served  upon  the  plaintiff  in  an  action  brought  by  the  defend- 
ant to  foreclose  her  mortgage  upon  the  plaintiff's  undivided  share. 
The  mortgage  security  is  ample  and  no  other  liens  exist.  The 
order  appealed  from  stays  the  proceedings  in  the  foreclosure  suit 
until  the  determination  of  the  partition  action. 

The  power  of  the  court  in  the  premises  is  undoubted.    (Jackson 
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V.  Schauber,  4  Cow.  78 ;  Matthews  v.  Shqfery  19  Wkly.  Dig.  456 ; 
Gibson  v.  Am.  Loan  <&  Trust  Co,^  58  Hun,  443 ;  Third  Ave,  R, 
B.  Co.  V.  Mayor^  54  N.  Y.  159 ;  SchuehU  v.  Reirrum^  86  id.  270 ; 
Norfolk  (&  New  Brunswick  Hosiery  Co.  v.  Arnold^  143  id.  265.) 
In  Dolbeer  v.  Stout  (139  N.  Y.  486)  it  was  held  that  one  action 
should  not  be  stayed  by  an  order  granted  in  another  action  where 
the  party  against  whom  the  stay  is  sought  is  neither  a  party,  nor 
privy,  to  such  other  action,  and  would  not  be  bound  by  an  adjudi- 
cation therein,  but  the  court  said  (p.  489)  that  "  where  the  decision 
in  one  action  will  determine  the  right  set  up  in  another  action,  and 
the  judgment  on  one  trial  will  dispose  of  the  controversy  in  all 
the  actions,  a  case  for  a  stay  is  presented." 

The  appellant's  counsel  cites  no  case  to  the  contrary.  It  is  true 
that  in  Bradford  v.  Downs  (24  App.  Div.  97)  an  order  similar  to 
the  one  now  under  consideration  was  reversed,  but  in  that  case  the 
mortgagee  was  not  a  party  to  the  partition  suit,  and  the  foreclosure 
suit  had  proceeded  to  judgment  before  the  stay  was  granted.  The 
court  divided  upon  the  question  of  the  propriety  of  the  stay,  but 
appears  to  have  been  united  on  the  question  of  power. 

The  power  existing,  I  think  it  was  properly  exercised  herein  in 
limiting  the  parties  to  the  expense  and  vexation  of  a  single  suit, 
the  first  one  instituted,  in  which  every  question  suggested  in  the 
record  may  be  litigated  and  the  rights  of  the  parties  finally  deter- 
mined. A  sale  in  the  foreclosure  suit  will  necessarily  be  confined 
to  the  mortgaged  interest  and  will  not  avoid  the  necessity  of  a  sub- 
sequent sale  under  the  partition  suit.  The  case  is  quite  within  the 
jurisdiction  of  equity  to  prevent  an  unnecessary  multiplication  of 
suits,  and  no  tenable  ground  or  reason  is  suggested  against  the  action 
of  the  Special  Term. 

The  order  should  be  affirmed. 

Goodrich,  P.  J.,  Baetlett,  Woodward  and  Sewell,  JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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LiLLiE  MoRBissEY,  an  Infant,  by  Patrick  Morrisset,  her  Guar- 
dian ad  Litem,  Appellant,  v.  Margaret   Smith,   Respondent. 

Negligence — injury  from  faUing  into  a  hole  maintained  hy  tTie  defendant  in  a  city 
street  —  knowledge  by  the  party  injured  of  its  existence  —  when  on  appeal  a  child 
teiU  not  be  presumed  to  have  been  sal  juris. 

Iq  an  action  to  recover  damages  sustained  by  the  plaintiff  in  consequence  of  her 
falling  into  a  hole  which  the  defendant  unlawfully  kept  and  maintained 
unguarded  in  the  sidewalk  of  a  city  street,  the  fact  that  the  plaintiff  knew  of 
the  existence  of  the  hole  about  three  weeks  before  the  accident,  does  not  estab- 
lish that  she  was  guilty  of  contributory  negligence  as  matter  of  law,  where  it 
appears  that  at  the  time  she  fell  she  was  carrying  a  basket;  that  her  little 
brothers  were  walking  in  front  of  her  and  that  she  was  not  "quite  sure"  of 
the  location  of  the  hole  at  the  time. 

Where  the  record  on  an  appeal  from  a  judgment  dismissing  the  complaint  dis- 
closes the  fact  that  the  plaintiff  is  an  infant,  but  does  not  establish  her  age,  the 
Appellate  Division  will  not  assume  that  she  is  sui  juris  in  the  face  of  evidence 
that  she  was  a  school  girl  and  was  referred  to  by  the  witnesses  as  "this  little 
girl; "  that  one  of  her  playmates  was  nine  years  old  at  the  time  of  the  trial, 
which  occurred  nine  months  after  the  accident,  and  that  the  plaintiff  was 
carried  to  and  from  the  hospital. 

Appeal  by  the  plaintiff,  Lillie  Morrissey,  an  infant,  by  Patrick 
Morrissey,  her  guardian  ad  litem,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  defendant,  entered  in  the  office  of  the  clerk 
of  the  county  of  Kings  on  the  22d  day  of  March,  1901,  upon 
the  dismissal  of  the  complaint  by  direction  of  the  court  at  the 
close  of  plaintiff's  case  upon  a  trial  at  the  Kings  County  Trial 
Term. 

«/.  M.  BvmhoAcm^  for  the  appellant. 

Bertram,  L,  Krcma  and  H.  B.  Wessdman,  for  the  respondent. 

HiBSOHBERO,  J.: 

Ko  question  is  presented  as  to  the  defendant's  negligence,  it  being 
conceded  on  the  argument  for  the  purposes  of  this  appeal,  and  the 
nonsuit  having  been  granted  solely  on  the  ground  that  the  plaintiff 
is  chargeable  with  contributory  negligence  as  matter  of  law.  She 
fell  into  a  hole  which  the  defendant  negligently  and  unlawfully  kept 
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and  maintained  unguarded  in  the  sidewalk  on  West  Sixty-second 
street,  in  the  borough  of  Manhattan.  The  accident  occurred  on  the 
afternoon  of  June  23,  1900,  but  the  plaintiff  knew  of  the  existence 
of  the  hole  as  early  as  June  third,  and  her  negligence  appears  to 
have  been  predicated  upon  that  fact  chiefly,  if  not  wholly. 

The  mere  fact  that  she  knew  of  the  existence  of  the  opening  in 
the  sidewalk  is  not  sufficient  to  make  the  question  of  her  contribu- 
tory negligence  one  of  law.  On  the  occasion  in  question  she  was 
carrying  a  basket ;  her  little  brothers  were  with  her,  walking  in 
front  of  her,  as  she  says  "  about  the  spot  when  I  stepped  in ; "  she 
was  not  '^  quite  sure  "  of  the  location  of  the  hole  at  the  time,  and 
altogether  the  occurrence  was  such  as  in  accordance  with  well- 
established  principles  required  a  submission  to  the  jury,  under 
proper  instructions,  of  the  question  whether  she  exercised  such  care 
as  the  law  enjoins,  and  if  she  did  there  could  be  a  recovery  not- 
withstanding her  previous  knowledge  or  momentary  forgetfulness. 
{Boyle  V.  Degnon-McLecm  Construction  Co.^  47  App.  Div.  311 ; 
Weed  V.  Village  of  Bailston  Spa,  76  N.  Y.  329 ;  Palmer  v.  Dear- 
mffy  98  id.  7 ;  Bullock  v.  Mayor^  99  id.  654 ;  Pomfrey  v.  Village 
of  Saratoga  Springs,  104  id.  459,  469 ;  Shook  v.  City  of  CohoeSy 
108  id.  648 ;  Bollard  v.  Roh&rts,  130  id.  269.) 

The  record  discloses  the  fact  that  the  plaintiff  is  an  infant,  but 
her  age  is  not  proven,  and  the  respondent  claims  that  this  court 
may,  therefore,  assume  that  she  was  sui  juris,  and  indeed,  to  quote 
from  the  brief,  that  "  she  may  have  been  in  the  last  year  of  her 
infancy."  To  so  assume  would  be  to  violate  the  well-known  rule  in 
cases  of  nonsuit  {Kum  v.  City  of  Troy,  104  N.  T.  344,  352),  that 
"  the  plaintiff  is  entitled  to  the  most  favorable  inferences  dedudble 
from  the  evidence."  It  does  appear,  however,  that  she  was  a  school 
girl ;  she  is  spoken  of  in  the  testimony  as  ^^  this  little  girl ; "  one  of 
her  playmates,  examined  as  a  witness,  was  nine  years  old  at  the 
time  of  the  trial,  which  occurred  nine  months  after  the  accident ; 
and  the  plaintiff  was  carried  on  the  occasions  when  she  was  taken  to 
and  from  the  hospital.  These  facts  rather  require  us,  under  the 
rule  stated,  to  assume  that  the  plaintiff  may  have  been  of  such 
tender  years  as  to  require  the  question  of  her  status  within  the  law 
of  negligence  to  be  submitted  to  tlie  jury  for  its  consideration  and 
determination,  in  which  event  if  she  were  found  7u?n  sui  juris,  in 


Digitized  by 


Googk 


MATTER  OF  DAVENPORT.  191 

App.  Div.]  Second  Defabtmbnt,  December  Term,  1901. 

the  absence  of  negligence  on  the  part  of  her  parents,  the  doctrine  of 
contributory  negligence  would  have  no  application.  {Kum  v.  City 
of  Troy^  sujpra^  351.) 

The  judgment  should  be  reversed. 

Goodrich,  P.   J.,    Bartlett,    Woodward    and    Sbwell,  JJ., 
concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  event. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  William 
B.  Davenport,  Public  Administrator  of  the  County  of  Kings,  as 
Administrator,  etc.,  of  Sarah  L.  Cullen,  Deceased. 

William  B.  Davenport,  Public  Administrator  of  the  County  of 
Kings,  as  Administrator,  etc.,  of  Sarah  Cullbn,  Deceased,  Peti- 
tioner, and  Others,  Respondents;  Chlob  Carroll  Rhem  and 
Charles  C.  Carroll,  Appellants. 

Distribution  of  personal  property — it  passes  to  a  nephew  and  niece  and  unde  and 
aunt,  but  not  to  the  descendants  of  deceased  uncles  and  aunts. 

Under  subdlviBion  12  of  section  2782  of  the  Ckxle  of  Civil  Procedure,  as  amended 
by  chapter  819  of  the  Laws  of  1898,  providing,  "  Representation  shall  be 
admitted  among  collaterals  in  the  same  manner  as  allowed  bj  law  in  reference 
to  real  estate,"  where  a  woman  dies  leaving  surviving  her  no  husband,  brother, 
sister,  ancestor  or  descendant,  but  leaves  a  nephew  and  niece,  the  onlj  chil- 
dren of  a  previously  deceased  brother,  and  no  other  children  or  descendants  of 
brothers  or  sisters,  and  also  two  uncles  and  two  aunts  and  many  children  and 
descendants  of  deceased  uncles  and  aunts,  her  personal  property  is  to  be  divided 
between  the  nephew  and  niece  and  the  surviving  uncles  and  aunts,  all  of  whom 
are  of  equal  degree  of  consanguinity  to  the  decedent,  and  as  the  uncles  and 
aunts  of  the  decedent  would  not  be  heirs  in  case  the  property  were  real  estate, 
the  children  and  descendants  of  the  deceased  uncles  and  aunts  are  not  entitled 
to  take. 

Appeal  by  Chloe  Carroll  Rhem  and  another  from  so  much  of 
a  decree  of  the  Surrogate's  Court  of  the  county  of  Kings,  entered 
in  said  Surrogate's  Court  on  the  10th  day  of  August,  1901,  settling 
the  accounts  of  the  petitioner,  as  administrator,  etc.,  of  Sarah  L. 
Cullen,  deceased,  as  directs  the  payment  of  distributive  shares  to 
persons  other  than  the  said  appellants. 
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William  T.  Carlisle,  for  the  appellants. 

JRichards  MoU  Cahoone  and  Frederick  H.  Chase,  for  the  public 
administrator,  respondent. 

Thomas  S.  Troy,  special  guardian  for  the  infant  respondents. 

HiBSOHBEBG,  J.  : 

Sarah  L.  Cullen  died  intestate  on  the  15th  day  of  September,  1898 
possessed  apparently  of  personal  estate  only.  She  left  no  husband, 
brother,  sister,  ancestor  or  descendant.  The  appellants,  her  nephew 
and  niece,  are  the  only  children  of  a  previously  deceased  brother, 
and  there  are  no  other  children  or  descendants  of  brothers  or  sisters. 
There  were  two  uncles  and  two  aunts  of  the  deceased  living  at  the 
time  of  her  death,  and  many  children  and  descendants  of  deceased 
uncles  and  aunts.  The  decree  distributes  the  estate  in  eighty-ono 
shares,  taking  in,  in  addition  to  the  appellants  and  the  uncles  and 
aunts,  forty-three  first  cousins,  thirty-one  second  cousins,  and  one 
third  cousin  of  the  deceased.  The  decision  is  on  the  authority  of  an 
unreported  case  {Estate  of  MiUer,  Surrogate  Decision  Book,  233), 
in  which  the  same  learned  surrogate  adopted  the  reasoning  and 
conclusion  in  Matter  of  Healy  (27  Misc.  Rep.  352),  and  is  based 
upon  the  theory  that  chapter  319  of  the  Laws  of  1898,  amending 
subdivision  12  of  section  2732  of  the  Code  of  Civil  Procedure,  to 
take  effect  September  1,  1898,  extended  representation  in  the  distri- 
bution of  personal  property  under  the  conditions  and  circumstances 
of  this  case  to  the  descendants  of  the  uncles  and  aunts  of  the 
deceased,  as  well  as  of  the  brothers  and  sisters. 

The  question  before  the  court  in  Matter  of  Healy  {supra)  was  as 
to  service  of  citations  in  proceedings  for  the  probate  of  a  will.  The 
case  resembles  this  one,  excepting  that  there  were  no  uncles  and 
aunts.  But  the  chief  object  there  was  manifestly  to  cut  oflE  all 
possible  rights  and  claims,  and  it  was  wise  to  resolve  in  favor  of  the 
quiet  and  security  of  those  who  took  under  the  will  such  doubt  as 
attended  the  construction  of  the  amendment,  by  requiring  service  on 
all  who  might  be  entitled  in  any  view,  however  remote  the  degree 
of  kinship.  In  this  case  the  question  relates  directly  to  the  actual 
distribution  of  property,  and  the  court  must  decide  whether  the 
effect  of  the  amendment  is  to  take  in  the  next  of  kin  in  equal  degree 
to  the  intestate  and  their  representatives  in  whatever  d^ree,  under 
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subdivisions  5  and  11  of  section  2732  {8upra\  or  to  require  the  estate 
to  be  distributed  in  the  same  manner  as  would  be  required  if  the  fund 
were  the  proceeds  of  inherited  real  estate,  or  whether  the  effect  of 
the  amendment  has  been  merely  to  assimilate  distribution  among 
collaterals  to  the  rules  prescribed  in  the  Statute  of  Descent. 

Before  the  amendment,  subdivision  12  read  as  follows:  "No 
representation  shall  be  admitted  among  collaterals  after  brothers' 
and  sisters'  children."  In  this  form  it  was  an  adaptation  from  the 
statute  of  Charles  II,  which  in  turn  was  modeled  on  the  Justinian 
novels,  and  it  had  been  in  force  in  this  State  practically  from  its 
foundation.  By  the  amendment  the  subdivision  was  made  to  read 
as  follows :  "  Representation  shall  be  admitted  among  collaterals  in 
the  same  manner  as  allowed  by  law  in  reference  to  real  estate." 
The  contention  on  the  part  of  the  respondents,  supported  by  the 
case  cited,  is  that  by  virtue  of  the  amendment  the  nephew,  niece, 
uncles  and  aunts  each  take  "  by  themselves  "  as  next  of  kin  in  equal 
degree,  and  that  the  descendants  of  the  deceased  uncles  and  aunts 
take  by  representation,  while  the  appellants  claim  the  entire  estate 
in  their  own  right  by  virtue  of  the  Real  Property  Law  (Laws  of 
1896,  chap.  547,  art.  9),  on  the  theory  that  the  amendment  requires 
the  descent  of  real  and  personal  property  among  collaterals  to  be  to 
the  same  persons  and  in  the  same  proportions. 

If  the  contention  of  the  respondents  prevails,  the  effect  of  the 
amendment  has  been  to  divide  intestate  personal  estates  in  many 
instances  into  infinitesimal  portions  to  be  distributed  among  numer- 
ous collaterals  scattered  in  location  and  remote  in  degree.  In  the 
present  instance  many  shares  in  a  net  estate  of  over  $2,000  are 
reduced  below  the  sum  of  four  dollars  each,  while  the  names  and 
identity  of  distributees  is  found  so  difficult  of  ascertainment  that 
provision  is  made  in  the  decree  for  the  locking  up  of  a  portion  of 
the  estate  in  the  county  treasury  to  await  the  possible  discovery  of 
suspected  beneficiaries.  While  the  expense  and  uncertainty  inci- 
dent to  the  minute  devolution  of  personal  estates  under  the  claim 
of  the  respondents  should  not  control  in  the  construction  to  be  given 
to  the  amendment,  they  might  not  be  entirely  without  weight  in 
determining  the  probable  intention  of  the  Legislature. 

A  stronger  argument,  however,  appears  in  the  fact  that  if  the 
Legislature  intended  to  accomplish  the  result  which  the  respondents 
App.  Div.— Vol.  LXVII.        13 
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claim  has  been  effected,  the  amendment  in  its  present  form  was 
wholly  unnecessary.  The  learned  special  guardian  in  his  brief  states 
that  the  amendment  '^  relates  exclusively  to  representation,  the  effect 
being  merely  to  let  in  as  representatives  a  large  class  of  collaterals 
who  were  excluded  under  the  subdivision  as  it  previously  existed  ; " 
and  the  learned  counsel  for  the  administrator  states  to  the  same  effect 
in  his  brief  that  "  if  nothing  but  the  statute  kept  out  the  various 
degrees  which  took  by  representation,  then  when  this  bar  is  lifted 
those  degrees  must  be  admitted."  Why  then  would  not  the  object 
have  been  fully  accomplished  by  a  mere  repeal  of  subdivision  12  ? 
Such  a  repeal  would  have  lifted  the  bar,  and  would  have  released 
all  representatives  of  the  next  of  kin  of  every  degree  from  the 
previous  exclusion.  In  Adee  v.  Camphdl  (79  N.  T,  52)  the  per- 
sonal estate  of  the  intestate  was  distributed  in  the  Surrogate's  Court 
among  first  cousins  as  the  nearest  of  kin.  Children  of  deceased 
first  cousins,  however,  claimed  to  be  entitled  to  take  as  representa- 
tives of  their  parents,  but  the  court  said  (p.  64),  "  this  claim  is 
excluded  by  the  statute."  As  nothing  else  stood  in  the  way,  can 
there  be  any  doubt  that  a  repeal  of  the  statute  would  operate  to 
avoid  the  exclusion  and  to  legalize  the  claim  }  But  the  Legislature 
saw  fit  to  go  further,  and  to  enact  a  new  statute  providing  that 
among  collaterals  in  the  distribution  of  personal  property  repre- 
sentation should  be  admitted  "  in  the  same  manner  as  allowed  by 
law  in  reference  to  real  estate."  Some  effect  must  be  given  to  the 
language  of  the  new  enactment  beyond  what  would  have  been 
accomplished  without  it,  by  a  mere  repeal  of  the  old  law,  and  I  am 
inclined  to  the  belief  that  it  was  designed  to  harmonize  and  unify 
the  devolution  of  property  in  the  two  classes  of  estates  with  respect 
only  to  representation,  and  in  that  respect  only  among  collaterals. 

A  somewhat  similar  argument  applies  to  the  appellants'  claim 
independently  of  the  fact  that  there  has  been  no  repeal  of  those 
provisions  of  section  2732  of  the  Code  of  Civil  Procedure  which 
still  require  the  intestate's  personal  estate  to  be  divided  among  his 
nearest  next  of  kin.  By  the  old  law,  that  is,  the  law  prior  to  the 
enactment  of  1898,  tlie  uncles  and  aunts  of  the  intestate  would 
share  in  the  personal  estate  equally  with  the  nephews  and  nieces, 
although  not  sharing  in  the  inheritance  of  real  estate.  There  is 
nothing  on  the  face  of  the  new  enactment  indicative  of  an  intent  to 
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cut  them  oflf,  and  as  has  been  said  the  provisions  under  which  they 
take  are  left  undisturbed.  Being  equally  near  in  kin,  all  being  in 
the  third  degree,  no  requirement  of  reason  or  justice  suggests  the 
propriety  of  such  discrimination,  while  on  the  other  hand  if  the 
intent  of  the  Legislature  had  been  to  distribute  personal  estate 
among  collaterals  in  the  same  manner  to  the  same  persons  and  in 
the  same  proportions  as  real  estate  descends,  no  reason  can  be  sug- 
gested why  apt  language  should  not  liave  announced  the  radical 
departure  from  the  long-existing  policy  of  the  State.  The  language 
of  the  enactment  relates  to  representation  alone,  and  to  representa- 
tion alone  must  its  construction  and  effect  be  strictly  limited. 

By  section  287  of  article  9  of  the  Real  Property  Law  {supra)  it 
is  provided  that  representation  in  the  case  of  deceased  brothers  and 
sisters  shall  embrace  descendants  in  whatever  degree,  but  the  inher- 
itance under  circumstances  similar  to  those  at  bar  descends  to  the 
brothers  and  sisters  and  their  representatives.  By  section  2732  of 
the  Code  of  Civil  Procedure,  as  amended,  a  homogeneous  system 
exists  for  the  distribution  of  personal  estate  qualified  by  the  Real 
Property  Law  only  as  to  distribution  among  collaterals,  the  other 
provisions  of  section  2732  as  to  representation  being  now  necessarily 
confined  to  the  lineal  descent.  By  reference  to  subdivisions  5  and 
10  of  the  section  the  collateral  next  of  kin  in  this  case  are  found  to 
be  the  nephew  and  niece,  uncles  and  aunts,  all  in  equal  degree,  and 
together  composing  the  class  or  stock  among  which  division  is  to  be 
made,  each  taking  equally  and  in  his  or  her  own  right.  But  as  the 
uncles  and  aunts  would  not  be  heirs  in  case  the  property  were  real 
estate  no  representation  is  allowed  to  such  as  are  deceased,  inasmuch 
as  representation  is  only  allowed  in  the  manner  provided  by  law  in 
reference  to  real  estate,  and  there  can  be  no  representation  of  one 
not  inheriting. 

It  follows  that  the  decree  must  be  modified  by  dividing  the  surplus 
estate  among  the  next  of  kin,  as  herein  ascertained,  and  by  the  exclu- 
sion of  those  to  whom  shares  have  been  allotted  by  representation. 

Goodrich,  P.  J.,  Bartlett,  Jenks  and  Sewell,  JJ.,  concurred. 

Decree  of  the  Surrogate's  Court  of  Kings  county  modified  in 
accordance  with  the  opinion  of  Hirschberg,  J.,  with  costs  to  the 
parties  to  this  appeal  payable  out  of  the  fund. 
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174  NY  298  ^^^^  Henkkn  Eud  Cheistina  Henken,  Appellants,  v.  Frei>- 
ERioK  ScHwicKER  and  Katie  Sohwickeb,  his  Wife,  Respondents, 
Impleaded  with  Others. 

Principal  and  agent  —  a  broker  securing  a  mortgage  loan,  wJio  received  the  mcmey 
from  the  mortgagee  and  failed  to  pap  off  prior  mortgagee,  held  to  be  the  agent  of  the 
mortgagor. 

One  Sch wicker,  who  owned  real  estate  incumbered  by  three  mortgages,  amount- 
ing respectively  to  $1,600,  |1,000  and  $400,  applied  to  one  Dreher,  a  real  estate 
broker,  to  procure  a  loan  of  |d.200,  to  be  secured  by  a  bond  and  a  mortgage  upon 
the  property,  with  the  intention  of  using  $8,000  to  pay  the  outstanding  mort- 
gages and  the  balance  to  pay  Dreher's  commissions.  Dreher  induced  one 
Henken  to  make  the  loan,  and  the  latter,  for  that  purpose,  gave  Dreher  his 
check  for  the  $8,200.  Henken  understood  that  he  was  to  have  a  first  mortgage, 
and  Dreher  assured  him  in  effect  that  he  would  search  the  title  and  see  to  it 
that  he  obtained  such  a  mortgage.  Thereafter  Schwicker  executed  a  mortgage 
to  secure  the  loan,  and  after  Dreher  had  procured  the  mortgage  to  be  recorded 
the  papers  were  delivered  by  him  to  Henken.  At  the  time  Schwicker  executed 
the  bond  and  mortgage  to  Henken  he  took  from  Dreher  a  receipt  for  the  latter 's 
commission  of  $300  and  instructed  him  to  pay  off  the  three  outstanding  mort- 
gages with  the  balance  of  the  money,  Dreher  having  informed  him  at  the  time 
that  he  had  the  money  but  was  obliged  to  hold  it  to  protect  Henken.  Dreher 
only  paid  off  the  $400  mortgage  and  appropriated  the  rest  of  the  money  to  his 
own  use. 

In  an  action  brought  by  Henken  to  foreclose  the  mortgage  given  to  him,  as  a  lien 
subsequent  to  the  two  prior  mortgages  which  Dreher  had  failed  to  discharge, 
it  was 

Beld,  that  the  whole  sum  of  $3,200  was  recoverable; 

That  Dreher  was  Schwicker's  agent,  and  that  the  latter  must  bear  the  loss 
resulting  from  Dreher's  breach  of  trust; 

That  the  evidence  did  not  warrant  a  finding  that  the  mortgage  was  delivered 
upon  the  express  condition  that  Henken  was  to  pay  the  outstanding  mort- 
gages and  that  the  mortgage  in  suit  was  valid  only  to  the  extent  of  the  $600, 
to  wit,  the  amount  of  the  mortgage  actually  paid  and  Dreher's  commission. 

Goodrich,  P.  J.,  and  Woodward,  J.,  dissented. 

Appeal  by  the  plaintiffs,  Ernst  Henken  and  another,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendants,  Fred- 
erick Schwicker  and  Katie  Schwicker,  his  wife,  entered  in  the  office 
of  the  clerk  of  the  county  of  Queens  on  the  26th  day  of  July,  1900, 
upon  the  decision  of  the  court,  rendered  after  a  trial  at  the  Queens 
County  Special  Term,  directing  a  sale  in  foreclosure,  which  adjudged 
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that  the  sum  of  $600  was  the  only  sum  secured  by  the  mortgage 
sought  to  be  foreclosed  in  the  action. 

Andrew  F.  Van  Thun^  Jr.^  and  Walter  G.  Rooney^  for  the 
appellants. 

John  A.  Straley  and  Carl  J.  Heyser^  for  the  respondents. 

HiBSCHBEBG,  J.  : 

There  is  practically  no  dispute  about  the  facts.  The  defendant 
Frederick  Schwicker,  desiring  to  borrow  the  sum  of  $4,000,  applied 
to  a  real  estate  agent  named  Dreher  to  procure  the  loan  for  him. 
It  was  agreed  between  them  that  the  application  should  be  made 
for  $4,200,  the  additional  $200  to  be  applied  in  payment  of  Dreher's 
commission  for  services  in  the  transaction.  Of  the  money  to  be 
borrowed,  $3,200  was  to  be  secured  by  bond  and  mortgage  upon 
the  real  estate  in  question  in  this  action,  and  with  that  amount  alone 
are  we  concerned.  That  real  estate  was  then  incumbered  with  three 
mortgages,  amounting  respectively  to  $1,600,  $1,000  and  $400,  or 
$3,000  in  all,  and  it  was  Schwicker's  intention  that  they  should  be 
paid  and  discharged  with  the  borrowed  money  so  that  whoever 
loaned  him  the  $3,200  should  have  a  first  lien  upon  the  property. 

Dreher  applied  to  the  plaintiff  Ernst  Henken  to  make  the  loan, 
and  after  they  had  visited  the  property  together,  the  plaintiff  agreed 
to  lend  the  money  and  for  that  purpose  gave  Dreher  his  check  for 
the  $3,200.  Thereafter  the  defendant  Schwicker  executed  the  bond 
and  he  and  his  wife  executed  the  mortgage  to  secure  the  money  to 
the  plaintiffs,  Henken  and  wife,  and  after  Dreher  had  procured  the 
mortgage  to  be  recorded  the  papers  were  delivered  by  him  to 
Henken.  Henken  understood  that  he  was  to  have  a  first  mortgage 
and  Dreher  assured  him  in  effect  that  he  (Dreher)  would  search  the 
title  and  see  to  it  that  he  got  a  first  mortgage.  At  the  time  Schwicker 
executed  the  bond  and  mortgage  to  the  plaintiffs  he  took  from 
Dreher  a  receipt  for  the  $200  commission,  and  instructed  him  to 
pay  off  the  three  mortgages  with  the  balance  of  the  money,  Dreher 
informing  him  at  the  time  that  he  had  the  money,  but  would  have 
to  hold  it  to  protect  the  man  who  loaned  it.  Dreher  paid  off  the 
$400  mortgage  only,  appropriating  the  rest  of  the  money  to  his  own 
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use  and  leaving  the  other  two  mortgages,  amounting  to  $2,600,  still 
unpaid  and  outstanding. 

The  plaintiffs  and  defendants  never  met  in  the  transaction,  it  being 
eU  consummated  by  Dreher.  He  testified  that  he  acted  solely  as 
agent  for  Schwicker  and  not  at  all  for  Henken,  unless  his  engage- 
ment to  search  the  title  be  so  regarded.  He  already  knew  all  that  the 
record  would  disclose,  having  been  informed  by  Schwicker  of  the 
facts  in  relation  to  the  three  mortgages  at  the  time  he  was  employed 
to  procure  the  loan.  He  did  not  inform  Henken,  however,  that  the 
property  was  then  incumbered,  nor  is  there  any  evidence  that  Henken 
knew  at  that  time  of  the  existence  of  the  three  mortgages.  Schwicker 
paid  Henken  the  interest  on  the  $3,200  mortgage  regularly  through 
Dreher  for  a  number  of  years  and  until  shortly  before  the  com- 
mencement of  this  action.  The  action  is  brought  to  foreclose  the 
$3,200  mortgage,  not  as  a  first  mortgage  as  the  parties  intended  it  to 
be,  but  as  one  subject  to  the  two  prior  mortgages,  which  Dreher 
was  expressly  instructed  by  Schwicker  to  discharge,  but  which  he 
failed  to  do. 

The  answers  allege  that  the  plaintiffs  withheld  from  the  mortgage 
money  the  sum  of  $2,600  for  the  purpose  of  satisfying  and  dis- 
<5harging  of  record  the  two  prior  mortgages,  and  that  they,  the 
plaintiffs,  failed  to  pay  off,  satisfy  and  discharge  the  same,  but 
retained  and  still  retain  this  money  in  their  possession. 

Upon  these  facts  and  that  issue  the  learned  trial  justice  at  Special 
Term  has  found  that  "  the  mortgage  sought  to  be  foreclosed  in  this 
action  and  the  bond  accompanying  the  same  were  executed  and 
delivered  to  tfie  plaintiff  herein  by  the  defendants  Schwicker  upon 
the  express  understanding  and  agreement  that  the  same  were  to  be 
held  by  these  plaintiffs  upon  condition  that  they  apply  three  thousand 
dollars  toward  the  payment  of  existing  liens  upon  said  premises 
described  in  said  mortgage,  and  two  hundred  dollars  towards  the 
payment  of  the  fees  of  one  Christian  W.  C.  Dreher,  and  that  these 
plaintiffs  applied  six  hundred  dollars  only  of  said  thirty-two  Imndred 
dollars  for  the  purpose  of  said  contract  and  in  pursuance  to  their 
agreement,  whereby  to  the  extent  of  twenty-six  hundred  dollars, 
there  was  a  failure  of  consideration  as  to  these  defendants  Schwicker, 
and  the  said  bond  and  mortgage  were  valid  and  effectual  as  against 
defendants  Schwicker  to  the  extent  of   said  six   hundred   dollars 
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actually  advanced  with  interest  from  the  first  day  of  May,  1899, 
and  no  more." 

There  is  not  only  no  evidence  to  sustain  this  finding,  but  no  pos- 
sible intelligent  inference  can  be  drawn  from  the  evidence  in  sup- 
port of  it.  The  plain  and  undisputed  truth  is  that  Schwicker 
having  sent  Dreher  out  into  the  world  to  borrow  $3,200  for  him, 
Henken,  when  applied  to,  at  once  and  without  any  security  whatever 
loaned  the  money  and  paid  it  over,  every  dollar,  into  Dreher's  hands. 
The  allegations  in  the  answers  that  $2,600  of  the  money  was  with- 
held by  the  plaintiffs,  and  that  they  still  retain  the  same  in  their 
possession,  are  disproved  not  only  by  the  production  of  the  check, 
but  by  the  evidence  of  every  witness  examined  on  either  side. 
Henken  paid  all  the  money  into  the  hands  of  the  agent,  whom 
Schwicker  had  hired  and  paid  to  demand  and  receive  the  same.  It 
was  precisely  the  same  as  though  Henken  had  given  it  directly  to 
Schwicker.  Dreher  promised  nothing  which  Schwicker  would  not 
have  promised  and  nothing  which  Schwicker  had  not  expressly 
instructed  him  to  promise.  Schwicker  intended  that  the  mort- 
gage should  be  a  first  lien  and  that  to  tliat  end  the  money  when 
he  received  it  should  be  used  in  paying  off  his  existing  mortgage 
debts.  He  expressly  instructed  Dreher  accordingly  at  the  time  the 
bond  and  mortgage  in  question  were  executed,  and  when  he  knew 
that  Henken  had  already  supplied  his  agent  with  the  necessary 
money.  Henken  trusted  Dreher  to  apply  the  money  honestly 
should  a  search  disclose  the  existence  of  any  liens  just  as  he  might 
have  trusted  Schwicker,  had  the  money  been  paid  directly  to  him 
instead  of  to  his  duly  authorized  agent.  But  the  fact  that  Dreher 
misapplied  the  money  and  betrayed  the  trust  no  more  supports  a  find- 
ing that  Henken  kept  back  the  money  and  did  not  pay  it  over,  than 
would  the  fact  of  direct  payment  to  Schwicker  personally  had  that 
been  the  course  of  the  transaction.  And  no  witness  even  hints 
in  the  most  remote  degree  that  the  bond  and  mortgage  were 
executed  and  delivered  upon  the  condition  found  by  the  court 
or  upon  any  other  condition  whatever.  The  only  possible  condi- 
tion in  the  case  was  that  Henken  should  have  a  first  mortgage. 
This  Schwicker's  agent  promised  him  and  received  the  money  on 
the  strength  of  the  promise.  The  moment  the  money  was  paid  to 
Dreher  it  became  the  property  of  Schwicker  which  he  only  could 
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apply  to  the  payment  of  the  prior  lienB.  He  so  understood,  and 
personally  ordered  the  application.  When  the  money  was  mis- 
appropriated it  was  his  loss,  with  the  incidental  injury  to  the  plain- 
tiflFs  that  they  received  for  the  money  loaned  only  a  questionable 
security  instead  of  the  first  mortgage  for  which  Henken  bargained. 

It  may  be  conceded  that  in  such  dealings  as  these  one  man  is  often 
for  certain  separable  purposes  the  agent  of  either  party.  In  such 
cases  the  measure  of  the  trust  generally  marks  the  limit  of  the 
risk.  In  the  most  favorable  view  possible  to  the  defendants,  Dreher 
might  be  regarded  as  Henken's  agent  to  search  the  title  and  to  see 
to  it  that  the  plaintiffs  got  a  first  mortgage.  In  that  view  the  limit  of 
any  possible  legitimate  adjudication  would  be  that  Dreher  had  failed 
him  in  the  confidence  reposed,  and  that  as  a  consequence,  as  is  the 
admitted  fact,  Henken  would  have  only  a  third  and  doubtful  mort- 
gage in  the  stead  of  the  adequate  first  lien  for  which  he  had  contracted 
and  paid.  But  in  no  view  can  Henken  be  prohibited  from  collect- 
ing the  bond  which  Schwicker  gave  him  for  the  money  paid  to  the 
individual  who  was  admittedly  Schwicker's  agent  for  the  purpose  of 
receiving  it,  or  from  resorting  as  a  third  lien  to  the  mortgage  secu- 
rity which  was  executed  with  full  knowledge  of  all  the  facts,  until 
truth  and  honesty  shall  cease  to  be  factors  in  business  dealings  and 
judicial  determinations. 

It  is  needless,  perhaps,  to  add  that  no  decision  of  the  courts  of 
this  State  has  been  presented  or  found  which  tends  to  justify  the 
finding  upon  which  the  judgment  herein  is  based. 

The  case  of  Jiapps  v.  Gottlieb  (142  N.  Y.  164)  is  not  authority  in 
support  of  this  finding.  There  the  bond  and  mortgage  were  exe- 
cuted and  delivered  upon  the  express  understanding  that  they  should 
be  "  invalid,  void  and  of  no  effect  -'  until  the  mortgagee  advanced 
the  consideration.  The  mortgagee  did  not  advance  the  money,  but 
assigned  the  invalid  securities,  and  it  was  held  that  no  debt  what- 
ever was  created,  and  that  the  assignee  stood  in  no  better  position 
than  the  assignor. 

The  learned  counsel  for  the  defendants  cites  three  cases,  none  of 
which  tends  in  any  degree  to  support  the  judgment.  It  is  sufficient 
to  say  of  Josephthal  v.  Heyman  (2  Abb.  N.  C.  22)  that  it  is  directly 
opposed  to  the  defendants'  contention.  The  facts  were  similar  in 
many  respects  to  the  case  at  bar,  excepting  that  in  that  case  the 
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lender  did  hire  the  agent  as  his  attorney  to  search  the  title.  The 
court  held,  however,  that  this  did  not  make  him  the  lender's  agent 
to  discharge  existing  liens ;  that  the  duty  or  obligation  to  pay  off 
Buch  debts  was  that  of  the  borrower  who  owed  them ;  that  such 
duty  was  included  in  the  latter's  engagement  to  give  the  lender  a 
first  mortgage,  and  that  where  the  agent  under  such  circumstances 
misapplied  the  mortgage  moneys  received  from  the  lender,  the  loss 
should  fall  upon  the  borrower.  In  Plass  v.  Brude  (21  Wkly.  Dig. 
562)  the  agent  was  first  employed  by  the  lender  to  invest  the  money 
which  was  the  subject  of  controversy  ;  the  latter  was  informed  by 
the  agent  of  the  existence  of  the  prior  mortgages,  and  in  undertak- 
ing to  retain  out  of  the  mortgage  money  a  sum  sufiicient  to  pay  them 
off,  acted  under  the  instructions  of  the  lender  alone,  the  borrower 
not  assuming  in  any  way  to  give  directions  as  to  their  payment  and 
cancellation,  but  intending  on  the  contrary  that  they  should  be 
assigned  to  the  lender  as  additional  security.  In  Graves  v.  Mum- 
ford  (26  Barb.  94)  the  agent  was  in  possession  of  his  principal's 
money  to  loan.  The  borrower  applied  to  the  agent  for  $3,000, 
stating  at  the  time  that  the  property  was  incumbered  for  $2,200. 
The  agent  took  a  bond  and  mortgage  for  $3,000,  on  which  he  paid 
$800  only,  retaining  the  balance  of  the  loan  to  discharge  the  prior 
incumbrances.  The  court  sustained  a  finding  that  the  agreement 
made  by  the  agent  of  the  lender  to  pay  off  the  prior  incumbrances 
was  "  part  and  parcel  of  the  contract  of  loan,"  and  that  the  lender 
was  bound  by  it,  and  must  be  held  responsible  for  the  fidelity  of 
his  agent  in  its  fulfillment.  In  that  case  the  lender  did  not  intrust 
either  the  borrower  or  his  agent  with  the  entire  fund  as  here,  and 
until  the  prior  mortgages  were  actually  paid  the  lender  retained  the 
money  to  that  extent  in  his  own  possession  unloaned.  It  was 
precisely  as  though  Henken  had  given  Dreher  a  check  for  $600 
only,  keeping  back  $2,600  for  the  purpose  of  clearing  the  record^ 
and  without  doing  so  had  still  attempted  to  foreclose  for  the  full 
$3,200. 

The  case  of  Lvpman  v.  Noblit  (194  Penn.  St.  416)  is  somewhat 
analogous  to  the  case  now  under  consideration.  There  a  vendor  of 
land  was  bound  to  pay  off  a  mortgage  upon  it  before  he  would  be 
entitled  to  the  purchase  money.  The  vendee,  however,  was  ready 
to  pay  before  the  vendor  was  ready  to  perform,  and  it  was  arranged 
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between  the  parties  that  the  vendee  sboold  take  the  deed,  and  that 
his  attorney  should  retain  from  the  purchase  money  the  amount  of 
the  mortgage  until  it  should  be  satisfied,  and  that  then  he  should 
pay  it  to  the  vendor.  It  was  held  that  as  the  vendee  had  done  all 
that  was  required  of  him  to  complete  his  title,  the  duty  unfulfilled 
being  that  of  the  vendor,  the  custodian  of  the  money  pending  the 
delay  must  be  regarded  as  acting  in  the  latter's  behalf,  and  that  the 
vendee,  therefore,  could  not  be  held  liable  for  the  attorney's 
embezzlement  of  the  money. 

It  follows  that  the  judgment  should  be  reversed  and  a  new  trial 
granted. 

Jenks  and  Sewell,  JJ.,  concurred ;  Woodwakd,  J.,  read  for 
affirmance,  with  whom  Goodrich,  P.  J.,  concurred. 

WooDWABD,  J.  (dissenting) : 

The  facts  in  this  case  are  practically  undisputed.  The  defendant 
Frederick  Schwicker,  desiring  to  borrow  the  sum  of  $4,000,  applied 
to  a  real  estate  agent  and  broker  named  Dreher  to  procure  the 
loan.  It  was  agreed  between  them  that  the  loan  should  be  for  the 
sum  of  $4,200,  the  additional  $200  to  go  to  Dreher  as  a  commission 
for  securing  tlie  loan.  Of  the  money  to  be  borrowed  $3,200  was 
to  be  secured  by  bond  and  mortgage  upon  the  real  estate  in  ques- 
tion, and  we  are  here  concerned  only  with  this  part  of  the  trans- 
action.  The  real  estate  described  in  the  complaint  was  incumbered 
at  the  time  of  this  negotiation  with  three  mortgages,  amounting 
respectively  to  $1,600,  $1,000  and  $400,  making  an  aggregate  of 
$3,000,  the  intention  being  that  the  money  realized  from  the  loan 
should  be  used  to  pay  these  prior  incumbrances,  so  that  whoever 
should  loan  the  money  should  be  given  a  first  lien  upon  the 
premises. 

Dreher  visited  the  plaintiff  Ernst  Henken  and  told  him  that  he 
had  an  opportunity  to  make  a  good  loan  for  $3,200  and  asked  if 
Henken  had  this  amount  of  money  for  this  purpose.  Henken 
replied  that  he  had,  and  subsequently  looked  over  the  property  with 
Dreher  and  then  gave  the  latter  his  check  for  $3,200,  payable  to 
the  order  of  Dreher,  who  deposited  the  same  to  his  own  account  in 
the  Kings  County  Trust  Company.  Dreher,  on  receiving  the  check 
from  Henken,  gave  a  receipt  for  the  same  in  his  own  name.    While 
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the  money  was  in  the  hands  of  Dreher  the  defendant  Schwicker 
called  upon  Dreher  and  asked  the  latter  if  he  had  got  the  money, 
and  on  being  assured  that  he  had,  and  upon  Dreher  agreeing  to  pay 
off  the  prior  incumbrances,  Schwicker  executed  the  bond  and  he 
and  his  wife  executed  the  mortgage  to  secure  the  money  to  the 
plaintiffs,  Ilenken  and  wife.  Dreher  had  the  mortgage  recorded  for 
Henkeu  and  subsequently  delivered  the  papers  to  him,  and  for  a  period 
of  about  six  years  continued  to  collect  the  interest  of  the  defend- 
ant Schwicker  and  to  pay  the  same  over  to  the  plaintiff  Henken, 
Henken  understood  that  he  was  to  have  a  first  mortgage  upon  the 
premises,  and  upon  Dreher  promising  to  procure  a  search  the  check 
which  constitutes  the  basis  of  this  controversy  was  turned  over  to 
Dreher  and  the  mortgage  was  executed  and  delivered  upon  the 
promise  of  Dreher  to  pay  off  the  prior  incumbrances.  At  this  time 
it  is  claimed  that  Schwicker  took  a  receipt  from  Dreher  for  the 
$200  commission,  and  that  the  former  instructed  Dreher  to  pay  off 
the  three  mortgages,  but  this  does  not  rest  upon  very  substantial 
evidence,  for  Dreher,  after  admitting  that  he  had  the  money,  told 
Schwicker  that  he  would  have  to  hold  the  money  to  protect  the 
man  who  loaned  it ;  and  it  was  upon  the  assurance  of  Dreher  that 
he  would  dispose  of  the  money  for  the  purpose  of  paying  off  the 
prior  incumbrances  and  protecting  the  man  who  loaned  the  money, 
that  the  mortgage  was  delivered,  to  be  subsequently  recorded  for 
Henken. 

Dreher  paid  off  the  $400  mortgage  only,  appropriating  the  rest 
of  the  money  to  his  own  use,  and  leaving  the  other  two  mortgages, 
amounting  to  $2,600,  still  unpaid  and  outstanding.  This  transac- 
tion occurred  in  1892,  and  from  that  time  to  November,  1898, 
Dreher  covered  up  the  defalcation  by  paying  the  interest  upon  the 
prior  mortgages,  in  the  meanwhile  collecting  interest  upon  the 
Schwicker  loan  and  turning  it  over  to  the  plaintiff  Henken. 

The  present  action  is  brought  to  foreclose  the  mortgage  given  to 
secure  the  loan  of  $3,200  to  Schwicker.  The  answers  allege  that 
the  plaintiffs  withheld  from  the  mortgage  money  the  sum  of  $2,600 
for  the  purpose  of  satisfying  and  discliarging  of  record  the  two 
prior  mortgages,  and  that  they  (the  plaintiffs)  failed  to  pay  off, 
satisfy  and  discharge  the  same,  but  retained  and  still  retain  this 
money  in  their  possession. 
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Upon  the  issue  thus  presented  the  learned  trial  justice  at  Special 
Term  has  found  that  "  the  mortgage  sought  to  be  foreclosed  in  this 
action  and  the  bond  accompanying  the  same  were  executed  and 
delivered  to  the  plaintiflE  herein  by  the  defendants  Schwicker  upon 
the  express  understanding  and  agreement  that  the  same  were  to  be 
held  by  these  plaintiffs  upon  condition  that  they  apply  three  thou- 
sand dollars  toward  the  payment  of  existing  liens  upon  said  premises 
described  in  said  mortgage,  and  two  hundred  dollars  towards  the 
payment  of  the  fees  of  one  Christian  W.  C.  Dreher,  and  that  these 
plaintiflFs  applied  six  hundred  dollars  only  of  said  thirty-two  hun- 
dred dollars  for  the  purpose  of  said  contract,  and  in  pursuance  to 
their  agreement,  whereby  to  the  extent  of  twenty-six  hundred 
dollars,  there  was  a  failure  of  consideration  as  to  these  defend- 
ants Schwicker,  and  the  said  bond  and  mortgage  were  valid  and 
effectual  as  against  defendants  Schwicker  to  the  extent  of  said  six 
hundred  dollars  actually  advanced  with  interest  from  the  first  day 
of  May,  1899,  and  no  more." 

We  apprehend  that  the  only  question  involved  in  this  controversy, 
as  suggested  by  the  learned  court  upon  the  trial  of  the  action,  is 
whether  Dreher  was  the  agent  of  Henken  or  of  Schwicker,  for  it 
can  hardly  be  questioned  that  where  parties  act  through  an  agent 
they  are  bound  by  the  acts  of  such  agent  within  the  apparent  scope 
of  his  authority,  and  in  the  present  instance  there  is  no  question 
raised  as  to  the  power  of  Dreher  to  act,  except,  of  course,  as  to  the 
embezzlement  of  the  funds  in  his  possession.  If  the  evidence  in 
the  case  supports  the  conclusion  reached  by  the  learned  court  at 
Special  Term,  that  Dreher  was  the  agent  of  Henken,  then  under 
the  well-established  rule  that  "  when  one  of  two  innocent  persons 
must  suffer  from  the  act  of  a  third  person,  he  shall  sustain  the  loss 
who  has  enabled  the  third  person  to  do  the  injury"  {Walsh  v. 
Hartford  Fire  Lis,  Co,,  73  N.  Y.  5,  10 ;  Timpson  v.  Alien,  149 
id.  513,  520),  there  would  seem  to  be  no  doubt  of  the  correctness  of 
the  judgment  as  an  expression  of  the  rules  long  sanctioned  by  equity, 
and  calculated  to  conserve  the  general  welfare  of  society. 

Dreher  was  engaged  in  business  as  a  real  estate  agent  or  broker, 
in  addition  to  insurance.  Real  estate  brokers  are  not  only  engaged 
to  negotiate  between  the  buyer  and  seller  of  real  property,  but  they 
are  understood  to  manage  estates,  lease  or  let  property,  collect  rents, 


Digitized  by 


Googk 


HENKEN  V.  SCHWICKER.  205 


App.  Div.]  Second  Dbpabthent,  Decembeb  Tebm,  1901. 

and  negotiate  loans  on  bonds  and  mortgages.  (4  Am.  &  £ng.  Ency. 
of  Law  [2d  ed.],  962.)  This  appears  by  the  evidence  to  have  been 
the  business  of  Dreher,  who  apparently  held  himself  out  either  as 
having  money  to  loan,  or  as  having  clients  who  were  willing  to  loan, 
for  he  testified  in  behalf  of  the  plaintiflE,  on  cross-examination,  as 
follows:  "You  are  in  the  habit  of  loaning  money  on  bond  and 
mortgage?"  "  Yes,  sir."  " In  this  case  Mr.  Henken  was  a  client 
of  yours  ?  "  "  He  was  a  client  of  mine,  but  not  in  this  particular 
case."  He  testifies  further  that  he  had  loaned  money  for  Mr. 
Henken,  though  he  did  not  remember  whether  it  was  prior  or  sub- 
sequent to  this  transaction,  and  that  he  had  previously  drawn  the 
papers  in  the  sale  of  a  house  by  Henken,  so  that  he  knew  the  latter 
had  money.  Schwicker  went  to  this  man  Dreher,  who  was  known 
in  the  community  as  a  loan  agent  or  real  estate  broker,  and  asked 
him  if  he  could  procure  him  a  loan.  Dreher  undertook  to  do  this, 
and  went  to  his  "client."  "I  told  Mr.  Henken  that  Frederick 
Schwicker  wanted  a  loan  on  property  in  Clarenceville.  I  took  Mr. 
Henken  out  there  and  showed  him  the  property,  and  he  said  he  was 
willing  to  make  the  loan ;  Henken  said  he  was  willing ;  then  I 
searched  the  title."  Subsequently  Henken  called  at  Dreher's  office 
and  handed  the  latter  a  check  for  $3,200,  payable  to  the  order  of 
Dreher,  saying,  "  There's  $3,200  for  that  loan,"  and  it  is  in  evi- 
dence that  Dreher  gave  Henken  a  receipt  for  this  money  in  his  own 
name,  and  deposited  the  same  to  his  own  account  in  the  Kings 
County  Trust  Company. 

It  was  held  in  PhUter  v.  Gove  (48  Mo.  App.  455)  that  a  broker 
employed  to  procure  a  loan  is  entitled  to  his  commissions  when  he 
has  secured  a  lender,  able,  ready  and  willing  to  make  the  loan,  with- 
out tendering  or  causing  to  be  tendered  the  amount  of  the  loan,  and 
the  same  doctrine  is  held  in  this  State.  {Duclos  v.  Cunnmgham^ 
102  N.  Y.  678 ;  GUder  v.  Davis,  137  id.  504,  506 ;  Condict  v. 
Cowdrey,  139  id.  273, 280.)  It  seems  clear  that  the  agency  of  Dreher 
for  Schwicker  was  at  an  end  when  he  had  found  a  person  ready, 
\villing  and  able  to  make  the  loan,  and  the  fact  that  Schwicker 
never  met  Henken  until  after  the  loan  was  made,  and  that  the  lat- 
ter intrusted  the  whole  transaction  to  Dreher,  is  conclusive  upon 
the  question  of  the  agency  of  Dreher  for  Henken.  No  authority  to 
receive  payment  under  a  contract  is  to  be  implied  from  the  fact  that 
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the  agent  was  employed  to  make  or  negotiate  it  (1  Am.  &  Eng. 
Ency.  of  Law  [2d  ed.],  1026),  and  we  are  unable  to  see  any  justifi- 
cation for  the  theory  that  Ilenken  gave  his  check  to  Dreher  as  the 
agent  of  Schwicker.  At  the  time  the  check  was  delivered,  Dreher 
did  not  have  the  securities,  which  would  have  raised  an  implication 
that  he  was  authorized  to  receive  the  money  {Brewster  v.  CarneSy 
103  K.  Y.  556,  564,  and  authority  there  cited ;  Crane  v.  Orueae- 
waldj  120  id.  274),  and  the  entire  conduct  of  both  Dreher  and 
Henken  in  the  premises  is  such  as  to  lead  irresistibly  to  the  concln* 
sion  that  Dreher  acted  in  the  matter  as  the  agent  of  Henken. 

Let  us  follow  in  the  evidence  the  proceedings  after  Henken  had 
delivered  his  check  to  Dreher,  and  the  latter  had  deposited  the  money 
in  the  Kings  County  Trust  Company  to  his  credit.  Mr.  Schwicker 
testifies :  "  At  the  time  the  loan  was  closed,  all  the  conversation 
between  me  and  Mr.  Dreher  was :  I  asked  Mr.  Dreher  if  he  had 
received  the  money  and  he  told  me  yes,  but  he  said,  '  1  will  hold 
the  money  until  I  have  the  money  (papers)  because  they  were  not  all 
quite  ready,  and  then  I  will  pay  it  over  to  Mr.  Baker ;  I  have  to 
hold  it  to  protect  this  new  party.'  He  told  me  that  1  did  not  receive 
the  money  myself,  but  he  would  attend  to  the  money  himself  for 
this  new  party.  That  is  a  part  of  the  conversation.  No  money 
was  paid  over  to  me  at  that  time.  I  did  not  know  prior  to  this  time 
who  it  was  that  was  going  to  loan  the  money  to  me.  Nothing  was 
said  at  that  interview  about  searching  the  title.  Nothing  was  said 
at  the  later  interview  between  myself  and  Mr.  Dreher  about  search- 
ing the  title."  It  may  be  remarked,  in  passing,  that  this  is  a  strange 
attitude  for  the  agent  of  Schwicker,  and  it  becomes  reasonable  only 
in  the  view  that  Dreher  was  acting  as  the  agent  of  Henken. 

Dreher  testifies  that  Henken  came  into  his  ofiice  and  delivered 
the  check,  with  the  remark,  "  There's  $3,200  for  that  loan,"  and 
he  says  that  Henken  referred  to  it  as  the  Schwicker  loan.  The  fol- 
lowing questions  and  answers  then  appear  in  evidence :  "  Did  he 
ask  you  whether  the  title  was  good  ?  Yes,  sir.  Did  you  tell  him 
there  were  mortgages  on  it  ?  No,  sir.  Did  you  tell  him  the  property 
was  free  and  clear  ?  No,  sir ;  he  left  it  to  me.  Did  Mr.  Henken 
leave  it  to  you  to  see  this  property  clear?  Yes,  sir.  Mr.  and  Mrs. 
Schwicker  signed  the  bond  and  mortgage  in  your  presence  ?  Yes. 
And  did  they  ask  you  for  the  $3,200  ?     Yes ;  1  told  them  I  had  the 


Digitized  by 


Googk 


HENKEN  V.  SCHWICKER.  207 

App.  Div.  J  8BG0ND  Dbpabtment,  December  Tebsi,  1901. 

check  and  would  settle  the  matter  up.  You  told  them  you  would 
pay  off  these  mortgages  ?  Yes.  You  told  them,  with  the  balance 
you  would  pay  the  farm  they  bought?  No,  because  they  had 
money  of  their  own.  Did  they  give  you  money  besides?  No. 
None  of  this  $3,200  was  used  to  pay  for  that  farm?  No,  I  don't 
know.  You  recorded  this  mortgage  before  you  saw  Mr.  Henken  ? 
Yes,  sir ;  I  recorded  it  for  Mr.  Henken,  and  after  recording  (it)  was 
returned  to  me  and  I  gave  it  to  Mr.  Henken.  Who  told  you  to  record 
this  mortgage?  That  was  my  business.  Why  did  you  record  it? 
Because  it  was  required.  What  do  you  mean  by  saying  that  it  was 
required  ?  To  make  it  secure  against  other  liens.  That  was  then  to 
secure  Mr.  Henken  that  you  recorded  tliis  mortgage  ?  Yes.  *  *  * 
What  was  your  object  in  searching  the  title  ?  It  was  my  business. 
Who  told  you  to  search  the  title  ?  Mr.  Henken.  *  *  *  Is  it 
not  a  fact  that  you  deducted  $2,600  to  pay  off  existing  mortgages  ? 
Yes.  *  *  *  What  was  your  object  in  holding  this  money  back  ? 
To  see  that  they  were  paid  off ;  the  incumbrances  paid  off ;  for  the 
purpose  of  making  the  $3,200  mortgage  a  first  mortgage.  *  *  * 
Were  you  a  friend  of  Henken  ?  Yes,  an  occasional  friend.  Was 
he  in  the  habit  of  giving  you  more  than  $1,000  to  loan  at  a  time  ? 
One  time  he  gave  me  $1,200  and  I  think  another  time  $800.  Then 
this  $3,200  is  the  largest  amount  he  ever  gave  you  to  loan  ?  Yes. 
And  at  the  time  he  handed  you  the  $3,200  did  he  or  did  he  not  say 
to  you  that  you  should  place  in  that  property  the  said  $3,200  and 
see  that  everything  was  all  right?  Yes,  sir;  I  don't  remember  his 
words.  *  *  *  Will  you  swear  positively  that  you  mean  that  you 
made  no  representations  to  Henken  as  to  what  you  would  do  with 
the  $3,200  ?  I  told  him  I  could  place  it  on  that  property,  secured 
by  bond  and  mortgage.  You  explain  how  you  placed  the  name 
Christina  Henken  in  the  bond  and  mortgage  as  mortgagee  ?  Mr. 
Henken  told  me  he  wanted  the  names  cojointly.  Did  you  see 
Mrs.  Henken  at  this  transaction?  Yes.  Did  Mrs.  Henken  say 
she  wanted  her  name  in  the  mortgage  ?  Yes.  *  *  *  At  the 
time  you  called  to  see  Mr.  and  Mrs.  Henken  in  reference  to  this 
transaction,  did  you  not  say  to  them  that  yon  had  an  opportunity,  or 
words  to  that  effect,  to  loan  $3,200  on  a  good  bond  and  mortgage  ? 
Yes.  And  if  they  would  let  you  have  the  money  you  would  see 
everything  was  all  right,  and  that  you  would  prepare  the  bond 
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and  mortgage  and  search  the  title  and  wquld  attend  to  the  matter 
for  them,  or  words  to  that  effect  ?     Yes." 

This  is  the  plaintiffs'  own  witness ;  it  is  in  entire  harmony  with 
the  evidence  of  the  defendant,  and  it  is  supported  by  the  fact  that 
in  the  final  transaction,  where  the  bond  and  mortgage  were  executed 
and  delivered,  neither  Henken  nor  his  wife  was  present.  Dreher 
drew  the  papers  in  accordance  with  the  instructions  received  from 
the  Henkens,  and  he  placed  them  on  record  for  Henken.  Henken 
himself  testifies :  "  I  had  the  bond  and  mortgage  recorded  after  by 
Mr.  Dreher.  It  was  kept  by  him  and  recorded."  Mr.  Henken 
further  testifies :  "  I  saw  Mr.  Dreher  and  had  a  conversation  about 
lending  this  money ;  then  I  went  with  him  to  look  at  the  property. 
Mr.  Dreher  told  me  that  he  represented  Mr.  Sch wicker  in  tlie  trans- 
action, as  real  estate  broker  or  whatever  you  call  it.  *  »  *  I 
had  put  money  in  the  hands  of  Mr.  Dreher  for  the  purpose  of  loan- 
ing, I  to  receive  back  the  bond  and  mortgage.  Nothing  was  said 
between  me  and  Mr.  Dreher  about  his  searching  the  title.  That 
was  no  affair  of  mine.  All  that  was  said  was  that  I  insisted  upon 
having  a  first  bond  and  mortgage.  He  said  that  was  the  under- 
standing between  Mr.  Dreher  and  Mr.  Schwicker  also,  that  the  first 
mortgage  was  to  be  paid  off  and  I  was  to  receive  first  mortgage. 
Mr.  Dreher  had  done  business  before  for  me  in  loaning  money  on 
bond  and  mortgage  for  some  years.  *  *  *  In  this  particular 
case,  I  gave  the  check  for  $3,200  and  did  not  at  that  time  receive 
back  the  bond  and  mortgage.  I  received  his  receipt  in  place  of  it. 
The  receipt  was  signed  by  Mr.  Dreher.  *  *  *  It  stated  that 
he  received  $3,200  from  me  and  he  owed  me  $3,200  and  the  sig- 
nature, of  course.  *  *  *  I  received  the  interest  on  this  mortgage 
for  several  years,  I  did  not  in  every  instance  receive  the  interest 
from  Mr.  Dreher.  *  *  *  (Cross-examination.)  The  letter  was 
about  the  interest  after  I  learned  that  Dreher  had  been  arrested ; 
that  hereafter  Schwicker  should  pay  the  interest  to  me."  Mrs. 
Henken  testifies  in  reference  to  this  same  letter  that  "  we  wrote  a 
few  lines  to  call  and  pay  the  interest  after  this  and  not  to  pay  Mr. 
Dreher  any  money." 

In  reference  to  the  interest,  Dreher  testifies  that  he  continued  to 
collect  the  interest  and  to  pay  it  over  to  Henken  from  the  date  of 
the  original  transaction  in  1892  up  to  April,  1898. 
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It  thus  appears,  upon  the  plaintifFs  own  evidence,  supported  by 
that  of  his  witness  Dreher,  in  some  measure,  that  at  the  time  of  the 
delivery  of  Henken's  check  to  Dreher,  the  former  had  no  other 
evidence  of  the  latter's  relation  to  Sch  wicker  than  tlie  statement  of 
Dreher  that  he  was  representing  Schwicker  as  a  real  estate  broker, 
and,  as  we  have  already  pointed  out,  the  contract  of  a  broker  is 
performed  when  he  has  found  a  person  ready,  willing  and  able 
to  meet  the  conditions  of  the  contract  proposed  by  the  employer. 

The  rule  is  well  settled  that  a  broker  has  ordinarily  no  authority 
to  receive  payment  for  property  sold  by  him  for  his  principal  (4  Am, 
&  Eng.  Ency.  of  Law  [2d  ed.],  965,  and  authorities  in  note  1),  and  if 
we  view  the  bond  and  mortgage  upon  the  premises  involved  as 
property,  we  shall  see  that  the  plaintiflEs  in  this  action  had  no  right  to 
assume  that  a  real  estate  broker  had  any  authority  beyond  the  mak- 
ing of  the  contract  of  sale,  and  a  purchaser  who  pays  the  broker 
does  so  at  his  own  risk.  Such  payment  does  not  discharge  him 
from  liability  to  the  principal  unless  the  authority  of  the  broker  to 
receive  payment  be  express  or  may  reasonably  be  implied  from 
the  circumstances.  (See  authority  last  above  cited.)  In  legal  effect 
Dreher  was  employed  to  make  a  contract  for  the  sale  of  a  bond  and 
mortgage  for  $3,200 ;  he  was  not  authorized  to  receive  the  money, 
hut  to  act  under  the  ordinary  limitations  of  a  broker  in  the  trans- 
action. The  bond  and  mortgage  were  not  in  existence  at  the  time, 
and  it  is  not  even  suggested  that  Dreher  had  any  other  authority 
than  that  which  was  to  be  implied  from  his  representations  to  Hen- 
ken,  who  says  that  lie  stated  that  he  represented  Schwicker  in  the 
capacity  of  a  real  estate  broker,  so  that  if  the  payment  was  made 
to  Dreher  as  the  agent  of  Schwicker,  Henken  took  the  risk  of  a 
proper  disposition  being  made  of  the  money,  because  under  none  of 
the  authorities  was  Dreher  authorized  to  accept  payment  for  the 
bond  and  mortgage. 

If  we  look  at  the  matter  from  the  standpoint  that  Dreher  was 
the  agent  of  Henken  for  the  general  purpose  of  loaning  his  money, 
and  both  Dreher  and  Henken  testify  to  the  effect  that  this  was  the 
relation  subsisting  between  them,  although  Dreher  says  that  Henken 
was  not  his  "  client"  in  this  particular  case,  the  conduct  of  all  the 
parties  appears  reasonable  and  consistent,  while  if  we  view  the  matter 
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in  the  light  of  the  agency  of  Dreher  for  Schwicker,  we  are  con- 
fronted with  absurdities  at  every  point.  We  find  the  so-called  agent 
of  Schwicker  refusing  to  deliver  the  money  of  his  principal,  but 
holding  it  for  the  purpose  of  taking  care  of  the  lender :  we  find  this 
so-called  agent  drawing  the  bond  and  mortgage  under  the  direction 
of  the  lender,  and  procuring  the  recording  of  the  same,  and  a  sub- 
sequent delivery  to  Henken.  Not  only  this,  but  for  a  period  of 
years  the  so-called  agent  collects  interest  of  his  supposed  principal 
and  turns  it  over  to  the  lender,  and  when  a  loss  must  fall  upon 
some  one,  we  are  told  that  Dreher  was  the  agent  of  the  man  wha 
employed  him  for  the  limited  purpose  of  securing  a  loan  from  one 
of  his  "clients."  The  proposition  is  absurd.  The  agency  of 
Dreher  for  Henken  is  established  beyond  any  reasonable  doubt,  and 
it  is  not  disputed  that  Dreher  retained  $2,600  of  the  sum  given 
him  for  the  purpose  of  paying  off  tlie  mortgages,  which  sum  he 
appropriated  to  his  own  uses.  If  Henken  had  personally  retained 
the  money  it  is  not  to  be  doubted  that  the  judgment  in  this  case 
would  be  sustained,  and  the  rule  is  not  dilferent  because  Henken's 
agent  for  the  alleged  purpose  of  affording  his  principal  a  first  lien 
upon  the  premises,  deducted  this  sum  from  the  amount  to  be  used 
for  the  benefit  of  tlie  defendant.  The  evidence  fully  sustains  the 
conclusion  reached  by  tlie  learned  court  at  Special  Term  that  Dreher 
was  the  agent  of  the  plaintiffs,  and  that  the  consideration  for  the 
bond  and  mortgage  failed  to  the  extent  of  $2,600,  leaving  only 
$600  due  and  payable,  and  this  much  the  defendants  had  already 
conceded. 

It  is  a  significant  fact  that  in  all  of  the  proceedings  the  plaintiff 
Henken  was  never  brought  into  contact  witli  the  defendant.  Dreher 
was  relied  upon  by  the  plaintiff  Henken  to  draw  the  papers,  look  after 
the  title,  to  record  the  bond  and  mortgage  and  to  do  all  of  the  things 
which  the  principal  or  an  agent  would  have  done  under  similar  cir- 
cumstances. For  a  period  of  about  six  years  Dreher  continued  to  act 
in  the  manner  in  which  an  agent  would  have  been  expected  to  act  in 
collecting  the  interest  upon  the  bond  and  mortgage  and  turning  the 
same  over  to  Henken,  and  it  was  not  until  Dreher  had  been  arrested 
for  some  irregularity  that  the  plaintiff  Henken  wrote  to  the  defendant 
and  notified  him  not  to  pay  any  more  money  or  interest  to  Dreher^ 
Yet  we  are  asked  to  overrule  the  determination  of  the  court  at 
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Special  Term,  wlio  had  all  of  the  witnesses  in  view,  and  to  hold 
that  Dreher  was  the  agent  of  the  defendant,  and  that  the  latter  is 
responsible  for  the  loss  growing  out  of  the  plaintiff  Henken's  action 
in  delivering  his  check  to  Dreher  and  accepting  the  latter's  personal 
receipt  for  tlie  same  at  a  time  when  the  only  pretended  authority  of 
Dreher  was  to  negotiate  a  loan,  and  he  had  no  authority,  express  or 
fairly  implied,  to  receive  the  money  in  behalf  of  Schwicker. 

The  whole  conduct  of  Dreher  evidences  to  our  mind  the  fact  that 
he  understood  that  he  was  acting  for  his  "  client,"  Mr.  Henken, 
and  the  latter  admits  that  Dreher  had  acted  for  him  in  this  capacity 
for  a  number  of  years  prior  to  this  transaction.  It  is  true,  of  course, 
that  Schwicker,  in  his  cross-examination,  admits  that  he  told  Dreher 
to  pay  off  the  Baker  mortgages,  but  this  is  to  be  understood  only  in 
the  sense  that  he  delivered  the  bond  and  mortgage  upon  the  express 
promise  of  Henken's  agent  to  pay  off  the  prior  incumbrances  so 
that  his  principal  should  have  a  iirst  lien  upon  the  premises.  Dreher, 
it  is  to  be  remembered,  had  refused  to  deliver  the  money,  had  refused 
to  rely  upon  the  integrity  of  his  so-called  principal,  and  as  the  pur- 
pose of  the  defendant  was  to  get  these  mortgages  out  of  the  way, 
and  as  this  was  necessary  to  the  security  of  the  plaintiffs,  the  acqui- 
escence of  the  defendant  in  the  proposition  was  not  enough  to  con- 
stitute Dreher  his  agent  for  the  purpose  of  paying  off  the  incum- 
brances. Dreher,  holding  plaintiffs'  money,  had  refused  dominion 
over  it  to  Schwicker,  and  the  half  understood  admission  of  the 
defendant  cannot  operate  to  change  the  entire  character  of  the 
transaction. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Goodrich,  P.  J.,  concurred. 

Judgment  reversed  and  new  trial  granted,  without  costs  of  this 
appeal. 
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!__??. —^   Mabt  Wells,  as  Administratrix,  etc.,  of  Thomas  Wells,  Deceased, 

Respondent,  v.  The  Brooklyn  Heiohts  Railroad  CoMPAirr, 
Appellant. 

Negligenoe — duty  of  an  elevated  raHfroad  company  to  the  employees  of  one  eontraeiiny 
with  it  —  cUtemative  ofjumpinyforty-Jhefeet  to  the  street  or  croeHng  the  track  — 
failure  of  the  engineer  and  the  fireman  to  see  the  employee, 

A  corporation  xnaintainiDg  an  elevated  railroad,  Tchich  enters  into  a  contract  with 
another  corporation  for  the  performance  by  the  latter  of  certain  work  upon  the 
elevated  structure,  owes  to  the  employees  of  the  latter  company  the  duty  to 
exercise  such  care  as  a  man  of  ordinary  experience  and  prudence  would  exer- 
cise under  the  circumstances. 

In  an  action  brought  against  the  elevated  railroad  company  to  recover  damages 
resulting  from  the  death  of  an  employee  of  the  contracting  company,  evidence 
was  given  tending  to  show  that  while  such  employee  was  stooping  down  for 
the  purpose  of  lifting  a  bar  which  hty  upon  the  cross  ties  outside  of  the  track, 
he  saw  one  of  the  defendant's  locomotives  approaching  him  at  a  rate  of  from 
fifteen  to  twenty  miles  an  hour;  that  his  only  means  of  escape  was  to  leap  to 
the  ground  forty -five  feet  below  or  to  cross  the  track  to  a  place  of  safety 
between  the  two  tracks;  that  he  adopted  the  latter  course,  but  was  struck  by 
the  locomotive  and  killed. 

The  engineer  of  the  locomotive  did  not  see  the  intestate  until  after  the  accident, 
but  he  testified  that  from  his  position  on  the  right-hand  side  of  the  cab  he  could 
see  a  man  stooping  down  on  the  left  side  of  the  locomotive  (the  relative  posi- 
tion of  the  intestate)  twenty  feet  away,  and  that  if  he  had  seen  the  intestate  at 
this  distance  he  could  have  stopped  the  locomotive. 

The  fireman,  whose  duty  it  was  to  keep  watch  on  the  left  side  of  the  locomotive 
cab,  testified  that  he  could  see  three  miles  ahead  when  he  was  in  position,  and 
that  he  did  not  know  why  he  did  not  see  the  intestate.  There  was  also  some 
testimony  tending  to  show  that  at  the  time  of  the  accident  the  fireman  was 
not  in  his  proper  place,  but  had  gone  to  hang  up  his  scoop. 

Held,  that  the  questions  of  the  defendant's  negligence  and  of  the  intestate's  free- 
dom from  contributory  negligence,  were  properly  submitted  to  the  jury  and 
that  a  verdict  in  favor  of  the  plaintiff  should  not  be  disturbed. 

Appeal  by  the  defendant,  The  Brooklyn  Heights  Railroad  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Queens  on 
the  13th  day  of  February,  1901,  upon  the  verdict  of  a  jury  for 
$4,000,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
19th  day  of  February,  1901,  denying  the  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 
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/.  Ji.  Odand,  for  the  appellant. 

Edward  J.  McCrosmiy  for  the  respondent. 

Jenkb,  J. : 

The  place  of  the  accident  was  a  loop  in  the  elevated  railroad  sys- 
tem of  the  defendant,  where  there  were  several  tracks,  signals, 
switches  and  a  signal  tower.  For  some  weeks  the  Union  Switch 
Company  had  been  at  work  there  for  the  defendant  patting  up  a 
signal  tower,  connecting  switches  and  signals  and  interlocking 
tracks.  The  plaintijOTs  intestate  was  a  blacksmith  who  had  been 
employed  by  the  switch  company  in  this  work.  There  was  a  black- 
smith's forge  at  this  place  upon  the  surface  of  the  defendant's 
structure.  The  intestate  had  not  been  at  work  for  about  a  week, 
but  on  the  day  of  the  accident  he  had  returned  to  this  place.  The 
version  of  the  plaintiff  is  that  on  this  day  her  intestate  was  at  his 
work.  The  version  of  the  defendant  is  that  he  came  back  for  work, 
but  was  told  that  he  could  not  work  on  that  day,  but  that  he  might 
be  taken  on  the  following  morning  or  thereafter.  The  learned  trial 
justice  submitted  the  question  to  the  jury,  and  I  think  that  the  evi- 
dence was  sufficient  to  warrant  a  finding  that  the  intestate  was  a 
workman  for  the  switch  company  on  the  day  of  the  accident. 

If  this  was  his  status,  the  question  arises  :  What  was  the  obliga- 
tion of  the  defendant  to  him  ?  In  Dempsey  v.  N.  Y.  G.  A  H.  R. 
R.  R.  Co,  (81  Hun,  156),  the  defendant  contracted  with  G.  to 
repair  the  roof  of  its  train  shed.  G.'s  sub-contractor  employed 
plaintiff's  intestate.  The  defendant  placed  a  tool  car  for  the  use  of 
the  contractor  upon  its  track,  and  in  this  car  the  workmen  kept 
their  luncheons.  The  defendant  knew  of  such  particulars,  and  it 
appeared  tliat  the  workmen  went  to  and  from  this  car  through  an 
opening  between  cars  standing  upon  defendant's  track.  The  intes- 
tate while  passing  across  the  tracks  was  struck  by  a  car  which  was 
"shoved  "  by  a  switchman  so  as  to  close  the  gap.  The  court,  per 
Bradley,  J.  (Dwight,  P.  J.,  Lewis  and  Haight,  J  J.,  concurring), 
said :  "  In  view  of  such  facts,  the  deceased  and  his  co-employees 
were  not  mere  volunteers  upon  the  defendant's  tracks.  Their  rela- 
tion to  the  work  required  tiiem  to  go  to  and  from  it,  and  in  doing 
so  they  had  rights  which  it  was  the  duty  of  the  defendant  to  recog- 
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nizBy  and  assuming  (as  we  may  upon  the  finding  of  the  jury)  that 
the  defendant  was  advised  that  the  persons  engaged  in  the  work  of 
performing  the  contract  were  for  that  purpose  passing  over  its 
tracks  through  an  opening  or  at  the  place  in  question,  the  defend- 
ant owed  to  them  some  duty  to  use  reasonable  care  for  their  protec- 
tion, and  that  they  should  not,  wh?le  so  engaged,  suflEer  injury  by 
its  negligence.  {Indermaury.  DaineSj  2  L.  R.  [C.  P.]  311 ;  Smith 
V.  Dock  Go.,  3  id.  326  ;  Newson  v.  N.  T.  C.  R,  H.  Co.,  29  N.  Y. 
383 ;  Driscoll  v.  Zime  A  Cement  Co.,  37  id.  637 ;  Stin»07i  v.  Bail- 
Toad  Co.,  32  id.  333 ;  Murphy  v.  Railroad  Co.,  118  id.  527 ;  To^tn^ 
V.  R.  R.  Co.,  30  Barb.  229 ;  McBermott  v.  R.  R.  Co.,  28  Hun, 
325 ;  GoodfeUow  v.  R.  R.  Co.,  106  Mass.  461.)  *  *  *  It  is 
urged  by  the  learned  counsel  for  the  defendant  tliat  it  was  practi- 
cally impossible  to  provide  for  or  maintain  an  opening  for  the  work- 
men to  pass  through  upon  this  track,  because  the  defendant  was 
constantly  putting  cars  upon  it,  and,  as  they  were  wanted  for  use, 
taking  cars  from  the  track,  and  that  in  doing  so,  necessarily  had  to 
move  more  or  less  the  cars  upon  it,  and  that  the  deceased  must  have 
known  that  this  was  being  done.  While  there  is  much  force  in  that 
suggestion,  founded  upon  the  evidence,  the  facts  before  mentioned 
which  the  jury  could  find  still  remain,  that  the  workmen,  for  the 
purposes  of  the  business  in  which  they  were  engaged,  were,  with  the 
knowledge  of  the  defendant,  frequently  crossing  the  track,  and  the 
use  which  was  made  of  the  track  by  the  company  did  not  neces- 
sarily deny  to  its  servants  the  opportunity  to  use  such  cai*e  as  was 
reasonable  under  the  circumstances  for  the  protection  of  those  work- 
men against  injury  by  the  movement  of  its  cars."  This  case  does 
not  seem  to  have  been  taken  to  the  Court  of  Appeals,  although  it 
appeal's  in  Silvernail's  New  York  Citations  as  affirmed  in  146  New 
York,  at  page  290. 

In  CoUins  v.  N,  Y.,  N.  H.  cfe  //.  R.  R.  Co.  (8  K  Y.  St.  Repr. 
165)  the  defendants  contracted  with  one  to  lay  water  pipes  in  its 
yard,  and  the  intestate,  who  was  in  the  employ  of  the  contractor, 
had  been  spreading  dirt  between  the  tracks.  While  standing  in  the 
space  between  the  lines  of  tracks  he  was  struck  by  a  car.  The 
court  said  that  the  deceased  was  not  a  licensee.  '^  He  had  been  in 
effect  induced  and  requested  by  the  defendants  to  come  upon  the 
yard  and  work  in  it,  for  their  benefit  as  well  as  his  own.    {CordeU  v. 
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Ths  JV.  F.  C.  (md  H.  R.  R.  Co.,  70  N.  Y.  118.)  As  to  one  so 
pradent  the  defendant  owed  a  duty  to  be  ordinarily  prudent  in  the 
conduct  of  their  business/' 

In  Ommger  v.  N,  Y,  Cen.  <&  Hudson  R.  R.  R.  Co.  (4  Hun, 
159),  the  plaintiff,  an  employee  of  the  contractor  with  the  defend- 
ant, while  working  about  the  track,  was  injured  by  a  train  of 
the  defendant,  and  the  court,  per  Learned,  P.  J.,  held  that  the 
plaintiff  was  not  a  mere  licensee,  but  that  he  was  there  to  fulfill 
a  contract,  a  person  on  lawful  business.  (Citing  Indermav/r  v. 
Dames,  L.  R.  [2  C.  P.]  311 ;  Smith  v.  London  cfe  Saint  Kathari/ne 
Docks  Co.,  3  id.  326 ;  Conghtry  v.  Globe  Woolen  Co.,  56  N.  Y.  124.) 

In  Young  v.  iT.  Y.  C.  R.  R.  Co.  (30  Barb.  229),  the  plaintiff  was 
in  the  employ  of  a  contractor  for  repairing  defendant's  bridge,  and 
while  so  engaged  was  injured  by  defendant's  cars.  The  court  held 
that  if  the  plaintiff  was  injured  by  the  negligence  of  defendant's  serv- 
ants he  had  a  cause  of  action  against  the  defendant,  inasmuch  as  he 
**was  lawfully  there,  engaged  in  the  work  he  was  employed  to  per- 
form." In  IndermauT  v.  Dames  {supra),  a  gasfitter,  under  con- 
tract to  fix  a  gas  apparatus  on  defendant's  premises,  sent  his  work- 
man, who  fell  through  an  open  shaft.  The  court,  per  Kelly,  C. 
B.,  in  affirming  a  judgment  recovered  by  the  workman  against  the 
defendant,  adopted  the  language  of  Willes,  J.,  below,  who  had  said  \. 
^'  We  think  that  argument  (that  the  plaintiff  was  a  bare  licensee) 
fails  because  the  capacity  in  which  the  plaintiff  was  there  was  that  of 
a  person  on  lawful  business  in  the  course  of  fulfilling  a  contract  in 
which  both  the  plaintiff  and  defendant  had  an  interest,  and  not 
upon  bare  permission,"  holding  that  the  obligation  upon  the  defend- 
ant was  the  exercise  of  reasonable  care.  The  learned  opinion  of 
Willes,  J.,  though  not  reported  in  2  Law  Reports,  Common  Pleas, 
is  found  in  full  in  Bigelow's  Cases  on  Torts  (Student's  Series),  482. 
{See,  too,  Coughtry  v.  Glohe  Woolen  Co.,  supra;  GoodfeUow  v. 
Boston,  Hartford  d:  Erie  R.  R.  Co.,  106  Mass.  461.)  Thompson 
on  Negligence  (2d  ed.,  §§  1839,  1840)  states  the  rule  thus :  ''  Persons 
lawfully  at  work  in  repairing  a  railway  track,  or  in  repairing  a 
highway  where  it  crosses  a  railway  track,  can  not  be  expected  to 
pursue  their  labors  and  at  the  same  time  maintain  a  constant  look- 
out for  an  approaching  train.  They  are  passive  and  are  not  a 
source  of  danger  to  the  train ;  those  who  are  driving  the  train  are 
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active,  and  are  handling  and  in  control  of  the  instrument  of  danger 
and  mischief.  The  obligation  of  reasonable  care  which  the  law 
puts  upon  the  railway  company  under  these  circumstances,  there- 
fore, demands  nothing  less  than  an  active  vigilance  in  favor  of  per- 
sons thus  lawfully  at  work  upon  the  track,  and  the  giving  of  sea^ 
sonable  danger  signals  to  arouse  their  attention  and  enable  them  to 
get  out  of  the  way  before  it  is  too  late.  *  *  *  A  person 
employed  by  one  who  has  entered  into  a  contract  with  the  railroad 
company  to  do  a  job  of  work  upon  its  road,  is  obviously  entitled  to 
this  measure  of  care." 

I  think  that  the  care  required  is  such  care  as  a  man  of  ordinary 
experience  and  prudence  would  exercise  under  the  circumstances. 
This  is  the  measure  of  the  obligation  as  expressed  in  InderTncmr  v. 
Dames  (supra),  in  Murphy  v.  N.  Y.  C.  cfe  R.  R.  R.  R.  Co.,  118 
N.  Y.  527,  and  in  Stirison  v.  JV.  Y.  C.  R.  R.  Co.,  32  id.  333.  In  the 
last  case  the  court  say :  "  And  the  duty  the  company  owed  to  him  in 
the  management  of  its  trains  was  the  exercise  of  that  ordinary  care 
which  every  man  owes  to  his  neighbor,  to  do  him  no  injury  by  negli- 
gence while  both  are  engaged  in  lawful  pursuits,  a  duty  which  begins 
and  ends  in  the  maxim  '  sic  utere  tuo  ut  nan  alienum  IcBdasJ* "  In 
Murphy  V.  N,  Y.  C.  <6  H.  R.  R.  R.  Co.  {supra),  the  court,  per 
Haioht,  J.,  held  that  it  was  the  duty  of  the  defendants  to  use  ordi- 
nary care  and  caution  to  prevent  injuries  to  a  car  repairer  of  a  connect- 
ing railroad  corporation,  discriminating  the  obligation  from  that  which 
lay  upon  the  defendant  in  Sutton  v.  J/'.  Y.  C  &  If.  R.  R.  R.  Co.  (66 
N.  Y.  243)  towards  a  mere  licensee.  (See,  too,  Conlan  v.  N.  Y.  CI 
cfe  //.  R.  R.  R.  Co.,  74  Hun,  115  ;  affd.,  148  N.  Y.  748.) 

The  plaintiff's  version  of  the  accident  may  be  summarized  as 
follows :  Her  intestate  came  from  the  tower  house  and  crossed  the 
tracks  to  his  foreman,  came  back  and  stooped  down  to  lift  up  *'  some- 
thing" which  lay  upon  the  cross  ties,  outside  the  rails  bat  near  them. 
At  this  place  there  were  some  projecting  bars,  used  by  the  switch 
company,  which  the  intestate  was  required  to  adjust,  to  bend  into 
shape.  He  was  about  to  lift  up  such  a  bar  at  the  time  he  stooped 
over.  At  this  time  the  locomotive  of  the  defendant,  running  with- 
out a  train  of  cars,  approached.  The  deceased  saw  it  and  attempted 
to  cross  to  a  place  of  safety,  but  was  too  late.  The  engine  was  run- 
ning at  a  speed  of  from  fifteen  to  twenty  miles  an  hour.     There  is 
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also  testimony  that  he  could  not  have  remained  where  he  stood  and 
have  escaped  an  engine  of  the  defendant  traveling  upon  the  rails, 
but  that  his  place  of  safety  depended  upon  his  gaining  a  coign 
between  the  rails  of  the  south-bound  and  of  the  north-bound  tracks. 

The  version  of  the  defendant  is  that  the  intestate  was  standing  or 
walking  towards  the  engine  with  his  head  down,  doing  nothing, 
and  that  he  stepped  onto  the  track  when  the  locomotive  was  so 
close  to  him  as  to  make  the  accident  unavoidable,  although  the 
locomotive  was  running  at  a  speed  of  not  more  than  six  miles  an 
hour. 

It  appears  that  it  was  broad  daylight  and  that  the  engineer  knew 
that  there  were  persons  at  work  at  this  place.  At  the  time  of  the 
accident  he  was  on  the  right  side  of  the  locomotive  cab,  but  he  did 
not  see  the  intestate  until  after  the  accident.  He  testifies  that  he 
could  see  a  mile  and  a  half  aliead ;  that  if  a  man  was  stooping  down 
picking  up  something  he  could  see  that  man  one  hundred  and  fifty 
feet  away ;  that  he  could  see  a  man  on  the  left  side  of  the  engine 
(the  relative  position  of  the  intestate),  if  stooping  down  on  the  track, 
twenty  feet  away,  and  that  if  he  had  seen  the  intestate  at  this 
distance  he  could  have  stopped  the  locomotive.  He  also  testifies 
that  the  left-hand  side  of  the  locomotive  cab  was  the  place  for  the 
fireman,  who  is  supposed  to  keep  watch  on  that  side,  but  that  at 
this  particular  time  the  fireman  had  just  '^got  down"  from  the 
tender  after  taking  coal.  The  fireman  testifies  that  he  was  in  the 
cab  on  his  proper  side,  but  that  he  could  not  say  that  he  was  in  his 
"  proper  place ; "  that  he  was  not  looking  ahead,  for  he  went  to  hang 
up  his  scoop.  He  says  that  it  was  his  duty  '^  to  cover  that  side  of 
the  track  "  where  the  intestate  was  injured,  and  that  "  in  a  certain 
way ''  he  "  was  doing  that  at  this  time."  He  further  says  that  he 
was  looking  aliead  before  the  accident,  and  that  he  did  not  know 
why  he  did  not  see  the  intestate,  and  that  he  could  see  three  miles 
ahead  when  he  was  in  position.  I  think  that  the  question  of  the 
due  care  of  the  defendant  was  one  for  the  jury. 

If  the  jury  found  that  the  plaintiffs  intestate  at  the  time  and 
place  of  the  accident  was  a  workman  of  the  switch  company  then 
engaged  in  work  incidental  to  his  employment,  I  think  that  the 
question  of  his  contributory  negligence  was  also  for  the  jury.  I 
have  said  that  there  was  evidence  from  which  the  jury  might  have 
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inferred  that  his  only  escape  from  collision  with  the  locomotiye 
when  he  saw  it  coming  was  to  cross  the  tracks  so  as  to  gain  a  place 
between  the  rails  of  the  Tiorth  and  sonth-bonnd  tracks,  for  his  alter- 
native was  to  leap  to  the  ground  forty-iive  feet  below.  His  obliga- 
tion, if  he  were  a  workman  tlien  and  there  properly  at  work,  was 
not  that  of  a  traveler  about  to  cross  a  track.  {Ommger  v.  If.  Y. 
Cen.  cfe  Hudson  R,  R.  R,  Co.^  4  Hun,  159,  citing  Barton  v.  If, 
T.  a  &  n.  R.  R.  R,  Co.,  1  T.  &  C.  297;  GoodfeOow  v.  Boston, 
Hartford  &  Erie  R.  R.  Co.,  supra.  See,  too,  Ifoonan  v.  If.  Y. 
a  dk  H  R.  R.  R.  Co.,  42  N.  Y.  St.  Repr.  41;  affd.,  131  N.  Y. 
594.)  Thompson  in  his  Commentaries  on  the  Law  of  Negligence 
(2d  ed.,  §  1839)  says :  "  Persons  lawfully  at  work  in  repairing  a  rail- 
way track,  or  in  repairing  a  highway  where  it  crosses  a  railway  track, 
can  not  be  expected  to  pursue  their  labors  and  at  the  same  time 
maintain  a  constant  lookout  for  an  approaching  train.  They  are 
passive,  and  are  not  a  source  of  danger  to  the  train ;  those  who  are 
driving  the  train  are  active,  and  are  handling  and  in  control  of  the 
instrument  of  danger  and  mischief." 

A  motion  to  direct  a  verdict  for  the  defendant  was  reserved,  and 
upon  the  consideration  of  it  and  of  the  motion  for  a  new  trial  on 
the  minutes,  the  learned  justice  wrote  an  elaborate  and  learned 
opinion  which  expressed  misgivings  as  to  the  correctness  of  the 
charge  which  he  gave  to  the  jury  as  to  the  legal  obligation  of  the 
defendant,  in  view  of  PoUitt  v.  Kings  County  Elevated  RaH/road 
Co.  (32  N.  Y.  St.  Repr.  954 ;  affd.,  126  N.  Y.  630),  evidently  regard- 
ing that  case  as  a  pi)scedent  rather  than  as  an  authority.  He  wrote 
that  under  that  decision  a  verdict  would  have  to  be  directed  for  the 
defendant  were  it  not  for  our  decision  in  De  Boer  v.  Brooklyn 
Wharf  Co.  (51  App.  Div.  289).  I  think  that  this  case  is  not  neces- 
sarily determined  by  PoUitfs  case.  Examination  of  the  record  in 
that  case  shows  that  the  learned  trial  justice,  Mr.  Justice  Cullen,  dis- 
missed the  complaint  upon  the  motion  made  at  the  close  of  the  case, 
on  the  ground  that  there  was  no  evidence  of  negligence  on  the  defend- 
ant's part,  and  on  the  further  ground  that  there  was  no  evidence  to 
show  that  plaintiflPs  intestate  was  free  from  contributory  negligence. 
Although  Mr.  Justice  Cullen  made  no  comments  on  granting  the 
motion,  I  am  sure  that  the  eminent  counsel  for  the  appellant  in 
that  case  was  entirely  correct  in  his  statement  upon  his  brief  at  the 
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General  Term  that  "  the  nonsuit  was  granted  on  the  sole  ground 
that  there  was  no  evidence  from  which  the  jury  could  find  that  at  that 
particular  moment  the  deceased  was  not  negligently  on  the  track." 
I  think  that  the  record  in  PoUitfa  case  justified  such  a  decision  of 
the  trial  justice  upon  the  ground  of  failure  in  the  plaintiffs  case  to 
prove  by  facts  or  from  the  drift  of  the  surrounding  circumstances 
that  the  intestate  was  free  from  contributory  negligence.  True  the 
General  Term  opinion  opens  with  the  proposition  that "  the  defend- 
ant owed  him  (the  deceased)  no  duty,  and  was  under  no  obligation 
to  regulate  the  operation  of  its  trains  with  reference  to  his  presence." 
But  the  opinion  proceeds  in  the  2d  paragraph  to  state  that  the  testi- 
mony fails  to  convict  the  engineer  of  "any  failure  in  duty  after 
the  discovery  of  the  deceased  upon  the  track,"  and  then  summarizes 
the  testimony  in  order  to  warrant  this  conclusion.  In  none  of  the 
briefs  of  either  counsel,  at  the  General  Term  or  at  the  Court  of 
Appeals,  is  the  legal  question  of  "  no  duty "  touched  upon  or  dis- 
cussed, while  the  affirmance  by  the  Court  of  Appeals  is  without 
opinion,  and  not  upon  the  opinion  below.  Pollitt  was  a  painter  in 
the  employ  of  a  bridge  company,  a  contractor  with  the  defendant, 
which  contractor,  at  the  time  in  question,  was  painting  the  struc- 
ture below  the  track  and  the  platform  above  it,  but  was  not  work- 
ing upon  the  surface  whereon  the  tracks  were  laid.  There  was  a 
scaffolding  suspended  from  the  structure.  Although  it  was  neces- 
sary to  go  upon  the  track  to  place  canvas  to  prevent  the  paint  from 
dropping,  it  appeared  that  the  canvas  had  been  placed  before  the  paint- 
ing was  begun,  and  before  the  plaintiff's  intestate  was  hurt.  This 
testimony  throws  light  upon  the  statement  of  the  learned  counsel  in 
his  brief  at  the  General  Term,  that  Mr.  Justice  Cullen  dismissed 
the  complaint  on  the  ground  that  there  was  no  evidence  from  which 
the  jury  could  find  that  "a^  that  particular  momenV^  the  plaintiff 
was  not  negligently  upon  the  track.  In  the  case  at  bar  there  was 
testimony  from  which  the  jury  might  have  found  that  the  plaintiff 
while  upon  the  surface  whereon  lay  the  track  was  engaged  there  in 
work  incidental  to  his  employment.  It  is  hard  to  see  why  the 
learned  justice  who  wrote  in  PollitVs  case  at  the  General  Term 
should  say  that  the  defendant  owed  the  deceased  "  no  duty^^  and 
then  in  the  next  paragraph  should  discuss  whether  the  testimony 
failed  to  convict  the  engineer  of  ^^ failure  in  duty?^    In  view  of 
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the  disposition  of  the  case  at  the  Circuit,  is  not  this  apparent  incon- 
sistency in  the  opinion  to  be  explained  by  conclnding  that  the 
learned  judge  meant  to  say  that,  as  it  was  not  shown  that  PoUitt's 
employment  did  not  warrant  his  presence  at  the  particular  moment 
on  the  surface  of  the  structure,  he  could  not  be  regarded  as  a  work- 
man about  his  business  ?  Or,  possibly,  the  learned  justice,  when  he 
wrote  that  the  defendant  owid  the  deceased  no  duty  and  was  under 
no  obligation  to  regulate  the  operation  of  its  trains,  intended  to  con" 
vey  the  proposition  that  the  defendant  owed  to  the  deceased  no 
duty  to  regulate  the  operation  of  its  trains  and  was  under  no  obliga- 
tion to  do  so,  with  reference  to  his  presence.  I  seek  neither  to 
strain  nor  to  refine,  but,  at  least,  I  may  strive  to  reconcile  when  an 
expression  of  '^  no  duty  "  is  followed  immediately  by  a  discussion 
that  assumes  that  there  was  a  *'  duty."  If,  however,  the  learned 
General  Term  meant  to  hold  as  a  general  proposition  that  a  railroad 
corpomtion,  whether  surface  or  elevated,  in  the  operation  of  its 
locomotives  and  cars,  does  not  owe  some  duty  beyond  that  of  mere 
abstention  from  willful  injury  to  a  servant  employed  by  a  contractor 
with  such  corporation,  at  the  times  when  the  service  of  that  servant 
requires  or  justifies  his  presence  upon  or  near  the  rails  of  such  corpora- 
tion, then  I  think  that  is  not  the  law.  I  can  see  no  reason  for  any  dis- 
crimination between  surface  railroads  and  elevated  railroads.  I  am 
not  discussing  the  rights  of  travelers  at  crossings,  or  the  rights  of 
licensees  or  trespassers,  but  of  workmen  assumed  to  be  lawfully  at 
work  upon  or  perilously  near  the  tracks  of  a  railroad.  Indeed,  it 
might  be  said  that  if  any  distinction  were  to  be  made  it  would  be 
against  the  elevated  railroad,  because  the  opportunity  to  avoid 
danger  is  less  for  him  at  work  upon  a  structure  in  the  air  then  for 
his  fellow  at  work  upon  the  surface  of  the  earth.  I  do  not  under- 
stand the  rule  to  be  that  an  affirmance  by  the  Court  of  Appeals 
without  opinion  is  an  affirmance  of  all  the  legal  propositions  stated 
in  the  opinion  below. 

As  I  think  that  the  case  at  bar  does  not  necessarily  turn  upon  the 
De  Boer  case,  inasmuch  as  the  jury  in  this  case  were  warranted  in 
finding  from  the  evidence  that  the  status  of  the  plaintifPs  intestate, 
at  the  time  and  place,  was  that  of  an  employee  of  the  Union  Switch 
Company,  there  is  no  reason  for  any  discussion  of  that  decision, 
for  no  request  was  made  to  change  the  obligation  of  the  defendant 


Digitized  by 


Googk 


OGLE  V.  DERSHEM.  221 


App.  DiT.]         8fiC0ND  Department,  Dbcehber  Term,  1901. 

to  a  mere  licensee,  and  no  exception  was  taken  to  the  charge  of  the 
learned  trial  justice,  which,  I  think,  fairly  stated  the  law. 
The  judgment  and  order  should  be  aflBrraed,  with  costs. 

Present  —  Goodrich,  P.  J.,  Bartlett,  Woodward,  Hirsohbero 
and  Jenks,  J  J. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


Agnes  Ogle,  Respondent,  v.  William  Dershem,  Appellant. 

Res  ad  judicata  — judgment  in  an  action  for  separate  maintenance  —  it  does  not  bar 
a  suit  for  necessaries'^  duty  cf  a  husband  to  support  his  toife^his  liability  for 
necessaries  furnished  to  his  wife — presumption  of  the  tD\fei's  agency. 

A  judgment  dismissiDg  the  complaint,  in  an  action  brought  by  a  wife  against  her 
husband  for  separate  maintenance,  is  not  a  bar  to  an  action  subsequently  brought 
against  the  husband  for  necessaries  furnished  to  the  wife  by  a  person  who  was 
not  a  party  to  the  former  action. 

A  husband  is  bound  to  support  his  wife  in  the  absence  of  either  an  agreement  or 
decree  of  the  court  relieving  him  from  that  burden. 

In  an  action  brought  against  the  husband  to  recover  for  necessaries  furnished  to 
the  wife  by  the  plaintiff  while  the  wife  was  living  with  the  plaintiff  apart  from 
her  husband,  testimony  given  by  tlie  defendant  that  shortly  after  his  wife  left 
his  house  he  demanded  her  return  and  told  the  plaintiff  that  he  did  not  want 
her  to  harbor  his  wife  and  that  he  was  ready  and  willing  to  provide  for  her  at 
his  own  home,  does  not,  as  a  matter  of  law,  rebut  the  presumption  of  the  wife's 
agency  for  her  husband  in  respect  to  the  necessaries,  where  there  is  evidence 
tending  to  show  that  the  separation  of  the  husband  and  wife  was  due  to  the 
husband's  fault  and  that  he  never  thereafter  contributed  anything  to  her 
support  except  by  order  of  the  court. 

Appeal  by  the  defendant,  William  Dershem,  from  a  judgment 
of  the  Municipal  Court  of  the  city  of  New  York,  borough  of  Rich- 
mond, in  favor  of  the  plaintiflE,  entered  on  the  28th  day  of  June, 
1901,  upon  the  decision  of  the  court. 

J,  J,  Bennett^  for  tlie  appellant. 

TT.  J.  Powers^  for  the  respondent. 

Sewell,  J. : 

This  action  was  brought  to  recover  for  board  furnished  defend- 
ant's wife.    The  defendant  denied  the  complaint  and  set  up  in  bar 
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of  the  action  a  former  judgment  dismissing  the  complaint  in  an 
action  brought  by  the  wife  against  her  husband  for  separate 
maintenance. 

We  are  of  the  opinion  that  tlie  defendant  in  this  action  cannot 
avail  himself  of  the  benefit  of  an  adjudication  in  his  own  behalf  in 
an  action  in  which  the  plaintiff  was  not  a  partj\  If  there  was  a 
privity  between  the  plaintiff  and  the  wife  in  respect  to  the  subject- 
matter  of  the  present  action,  the  former  adjudication  would  not 
bind  the  plaintiff  or  bar  her  right  to  recover.  There  is  an  essential 
distinction  between  an  action  for  separation  upon  the  ground  of 
abandonment  or  of  crnel  or  inhuman  treatment  and  an  action  to 
recover  for  necessaries.  A  wife  may  not  be  entitled  to  a  judgment 
of  separation  against  her  husband,  and  yet  he  be  liable  for  necessaries 
furnished  to  her.  The  trial  of  the  issue  between  the  husband  and 
wife  in  the  former  action  did  not  directly  or  necessarily  require  the 
court  to  find  or  determine  whether  the  husband  was  bound  to  sup- 
port his  wife.  There  was  no  such  issue  in  that  action.  The  liability 
of  the  husl:>and  for  necessaries  furnished  to  his  wife  was  not  deter- 
mined. The  only  question  was  whether  the  wife  was  entitled  to  a 
judgment  separating  the  parties  from  bed  and  board  forever  or  for  a 
limited  time.  The  rule  is  well  established,  if  not  elementary,  that  a 
judgment  is  only  evidence  by  way  of  bar  when  the  same  matter 
was  directly  in  question  in  the  former  action.  The  record  must  also 
show  that  the  same  matter  was  put  in  issue  by  the  pleadings  in  that 
action. 

I  think  that  the  defense  of  former  adjudication  was  not  sustained 
and  that  there  was  sufficient  evidence  to  justify  the  trial  court  in 
finding  that  the  plaintiff  had  a  cause  of  action  against  the  defendant 
for  board  furnished  the  wife. 

The  rules  of  law  relating  to  the  power  of  the  wife  to  pledge  her 
husband's  credit  for  necessaries  furnished  to  her  are  well  settled. 
Whether  they  are  living  separate  or  together,  the  latter  is  bound  to 
support  the  former  in  the  absence  of  either  an  agreement  or  decree 
of  the  court  relieving  him  from  that  burden.  {Hatch  v.  Leonard^ 
165  N.  Y.  435.)  "  Ordinarily,  he  will  be  presumed  to  assent  to  her 
making  such  purchases  as,  in  the  conduct  of  the  domestic  concerns, 
are  proper  for  her  management  and  supervision  ;  but  he  is  at  liberty 
to  withhold  such  assent,  and  destroy  such  presumption,  by  an  express 
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prohibition ;  and  if  he  do  bo,  no  one  having  notice  thereof  may  trust 
the  wife  in  reliance  upon  his  credit  unless  tlie  husband  so  neglects 
his  own  duty  that  supplies  become  ateolutely  necessary  according 
to  their  condition."     {Keller  v.  PhiUips,  39  N.  Y.  351,  354.) 

In  the  present  case  the  burden  of  proof  was  upon  the  defendant 
to  show  that  credit  was  given  against  his  consent  and  with  notice 
thereof  to  the  plaintiff,  as  it  was  undisputed  that  he  did  not  supply 
his  wife  with  necessaries,  and  that  the  plaintiff  furnished  them  to 
her.  To  rebut  the  presumption  of  agency  of  the  wife,  the  defend- 
ant testified  in  his  own  behalf  that  shortly  after  his  wife  left  his 
house  he  demanded  his  wife  of  the  plaintiff ;  told  her  that  he  did 
not  want  her  to  harbor  her,  and  that  he  was  ready  and  willing  to 
provide  for  her  at  his  own  home.  He  was  an  interested  witness, 
whose  testimony  the  court  was  not  bound  to  believe ;  but,  however 
the  court  may  have  found  upon  this  question,  there  was  evidence  in 
the  case  tending  to  prove  that  the  separation  of  the  husband  and 
wife  was  due  to  the  husband's  fault,  and  that  he  never  afterwards 
contributed  a  penny  to  her  support,  except  by  order  of  the  court, 
was  conceded.  It  was  for  the  trial  court  to  say  whether  the  plain- 
tiff rebutted  the  presumption  of  agency  or  whether  the  husband's 
previous  cruelty  caused  the  separation. 

I  think  the  judgment  should  be  affirmed,  with  costs. 

QooDBiOM,  P.  J.,  Babtlett,  Woodward  and  Hibschbebg,  JJ.^ 
concurred. 

Judgment  of  the  Municipal  Court  affirmed,  with  costs. 


Matthew  L.  Brown,  Appellant,  v.  Albert  Terry  and  Abthttb 
Tickle,  Composing  the  Firm  of  Terry  &  Tickle,  Respondents. 

Negligence  —  ir^ury  to  a  servant  from  thefaU  of  a  terUiUUing  pipe  —  t^  is  not  a  tool, 
implement  or  appliance  —  who  is  not  the  alter  ego  of  the  master —  who  is  a  feUow- 
servant. 

In  an  action  brought  to  recover  damages  for  personal  injuries  sustained  by  the 
plaintiff,  it  appeared  that  the  defendants,  who  were  engaged  in  the  business  of 
altering  and  repairing  steamships,  sent  one  O'Rourke,  a  skilled  and  competent 
foreman  employed  by  them,  to  a  steamer,  with  directions  to  make  all  the 


Digitized  by 


Googk 


224  BROWN  v.  TERRY. 

Second  Department,  Dbcembeb  Term,  1901.  [Vol.  67. 

repairs  ordered  by  the  engineer  of  the  steamer:  that  in  pursuance  of  authority 
conferred  upon  him  by  the  defendants,  O'Rourke  hired  the  plaintiff  to  assist 
him;  that,  acting  under  instructions  from  the  engineer,  O'Rourke  and  the 
plaintiff  went  into  the  fire  room  to  repair  a  broken  band  on  a  ventilator  which 
consisted  of  a  tube  of  boiler  iron  thirty-two  feet  long  and  two  feet  in  diameter, 
made  in  two  sections  riveted  together,  and  extended  from  the  deck  to  the  fire 
room;  that  while  they  were  replacing  the  band,  an  operation  which  caused 
some  strain  to  be  placed  upon  the  ventilator,  a  section  of  the  ventilator  fell  to 
the  floor  injuring  the  plaintiff;  that  upon  examination  it  was  found  that  some 
of  the  rivets  of  the  ventilator  had  broken  off. 

Held,  that  the  ventilator  was  not  a  tool,  implement  or  appliance  within  the  mean- 
ing of  the  rule  requiring  an  employer  to  furnish  his  employees  with  adequate 
and  suitable  tools  and  implements,  and  that  the  fire  room  was  a  safe  place,  and 
that  if  it  became  unsafe  it  was  the  fault  of  the  persons  employed  and  not  of 
the  defendants; 

That  the  engineer  of  the  steamer  was  not  the  alter  ego  of  the  defendants; 

That  O'Rourke  was  a  mere  fellow -servant  of  the  plaintiff  and  did  not  stand  in 
the  place  of  the  defendants; 

That  if  the  accident  was  attributable  to  the  strain  placed  upon  the  ventilatoi 
while  replacing  the  band,  or  to  the  failure  to  inspect  and  repair  the  ventilator 
before  removing  or  replacing  the  band,  the  defendants  were  not  liable  therefor. 

Appeal  by  the  plaintiff,  Matthew  L.  Brown,  from  a  jadgment  of 
the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office 
of  the  clerk  of  the  county  of  Kings  on  the  24th  day  of  February, 
1900,  upon  the  dismissal  of  the  complaint  by  direction  of  the  court, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  19th  day 
of  February,  1900,  denying  the  plaintiflPs  motion  for  a  new  trial 
made  upon  the  minutes. 

Robert  Stewart^  for  the  appellant. 

Frank  H.  Parsons,  for  the  respondents. 

Sewell,  J. : 

The  relation  of  master  and  servant  existed  between  the  plaintiff 
and  the  defendants  at  the  time  the  former  received  the  injuries  for 
which  this  action  was  brought. 

The  learned  trial  judge  dismissed  the  complaint  at  the  close  of 
the  plaintiff's  case,  and  the  question  is  whether  the  evidence  given 
tended  to  show  that  tlie  accident  was  the  result  of  some  omission  of 
duty  on  the  part  of  the  defendants. 

Tlie  defendants  were  engaged  in  the  business  of  altering  and 
repairing  steamers  and  other  vessels  lying  in  the  port  of  New  York. 
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The  defendants  sent  O'Rourke,  their  foreman,  to  the  steamer  Algoa^ 
to  do  whatever  work  was  necessary  to  be  done.  He  was  directed 
by  the  defendants  to  hire  the  plaintiff  if  he  wanted  a  man  ;  to  go  to 
the  engineer  of  the  sliip  and  find  ont  what  was  to  be  done,  and  to 
make  all  the  repairs  that  he  gave  orders  to  do.  O'Rourke  hired 
the  plaintiff  and  they  went  on  the  ship  together.  Thoy  first  caulked 
the  ship  and  tightened  some  loose  rivets.  After  that  they  caulked 
and  put  some  rivets  in  the  hatch  stock,  around  the  hatch  coamings. 
According  to  the  plaintiff's  story,  the  engineer  "  took  Mr.  O'Rourke 
down  and  showed  him  a  job  on  the  blower  in  the  engine  room,  and 
we  both  went  down  and  started  on  the  blower ;  then  he  took  Mr. 
O'Rourke  to  the  fire-room  and  told  him  about  the  job  on  the  ven- 
tilator ;  Mr.  O'Rourke  came  back  and  said  it  would  be  well  to  go 
and  get  the  band  off,  that  is,  the  band  on  the  ventilator.  *  *  * 
it  was  broken ;  I  went  to  take  it  off,  and  I  came  back  and  told 
Mr.  O'Rourke  I  could  not  do  it  alone.  He  came  along  with 
me,  and  then  we  removed  it."  The  ventilator  was  a  tube  of 
boiler  iron,  thirty-two  feet  long  and  two  feet  in  diameter.  It  was 
made  in  two  sections  riveted  together,  and  extended  from  the  deck 
to  the  fire  room,  about  eight  or  ten  feet  above  the  floor.  It  was 
supported  at  or  near  the  top,  and  was  held  in  place  and  prevented 
from  swaying  by  a  band  of  iron  which  passed  around  the  lower  end 
and  through  the  bulkhead  or  partition  to  which  it  was  secured. 

The  circumstances  which  led  up  to  the  accident,  according  to  the 
testimony  of  the  plaintiff,  were  these  :  "  After  dinner  we  came  back 
and  O'Rourke  says  they  are  going  to  put  in  coal  here,  going  to  work 
at  it,  and  we  have  to  hurry  to  get  that  band  on  to  get  in  coal  in  the 
coal  bunker  so  they  can  work  it  and  we  better  start  in  and  get  it 
done  ;  I  says  all  right.  We  started  to  get  it  on  and  O'Rourke  got 
his  end  on,  I  was  getting  it  over  to  get  my  end  on,  too,  and  it  gave 
no  warning,  when  twenty  feet  of  it  dropped  right  down,  caught  my 
foot  and  held  me  there.  It  did  break  ;  that  is  the  ventilator  itself. 
It  broke  about  five  feet  below  the  grating  and  about  twenty  feet 
above  my  head." 

O'Rourke  was  sworn  as  a  witness  for  the  plaintiff  and  testified : 
"  We  had  to  put  a  strain  on  that  ventilator  when  we  were  putting 
that  band  on  to  get  it  in  place,  to  shove  it  to  the  place ;  a  strain 
App.  Div.— Vol.  LXVII,        15 
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about  what  I  could  shove.  If  the  ventilator  had  been  sound  and 
firmly  riveted  together  along  its  length,  the  strain  which  I  and  Mr. 
Brown  put  upon  that  ventilator  to  bring  the  band  up  against  the 
bulkhead  would  not  have  caused  those  rivets  to  sheer  oflf ;  it  would 
not,  no  sir.  *  *  *  I  examined  it  after  it  was  broken.  I  went 
back  and  put  it  together  again.  When  I  examined  it  at  the  place 
where  it  had  broken  I  found  that  the  rivets  had  been  cut  o£E  by  the 
weakening  of  the  ventilator  or  something.  It  seemed  to  be  an  old 
break." 

We  are  of  the  opinion  from  these  facts  that  the  plaintiff  failed  to 
make  out  a  case  for  the  consideration  of  the  jury. 

The  injury  is  not  attributable  to  the  defendants'  negligence  in 
omitting  to  furnish  adequate  and  suitable  tools  and  implements  or  a 
safe  and  proper  place  in  which  to  prosecute  the  work.  The  venti- 
lator was  not  a  tool,  implement  or  appliance  within  the  meaning  of 
the  rule,  and  the  place  where  the  work  was  done  was  not  obviously 
or  necessarily  dangerous.  The  work  could  only  be  done  in  the  fire- 
room  of  the  ship.  It  was  a  safe  place,  and  if  made  unsafe  it  was 
the  fault  of  the  persons  employed  and  not  of  the  defendants.  The 
principle  of  a  safe  place  does  not  apply  when  the  prosecution  of  the 
work  itself  makes  the  place  and  creates  its  dangers.  (jyConneU  v. 
Clark,  22  App.  Div.  466.) 

The  engineer  of  the  ship  was  in  nowise  the  alter  ego  of  the 
defendants  as  claimed  by  the  plaintiff.  He  represented  only  the 
owners  of  the  ship  in  pointing  out  or  directing  the  work  necessary 
to  be  done. 

It  does  not  appear  that  O'Rourke  represented  or  stood  in  the 
place  of  the  defendants.  He  was  employed  just  as  the  plaintiff  was ; 
they  were  working  together  for  a  common  purpose.  Assuming, 
however,  that  he  was  delegated  with  the  discharge  of  all  the  duties 
which  in  the  conduct  of  the  work  rested  upon  the  defendants  to 
perform  in  respect  to  the  plaintiff,  he  was  still  a  servant  in  respect 
to  such  work  as  properly  belongs  to  a  servant  to  do.  The  liability 
of  the  master  depends  upon  the  character  of  the  work  in  the  per- 
formance of  which  the  injury  arises,  without  regard  to  the  rank  of 
the  employee  performing  it.  If  the  act  is  one  which  pertains  only 
to  the  duty  of  the  operative,  the  employee  performing  it  is  a  mere 
servant,  and  the  master,  although  liable  to  strangers,  is  not  liable 
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to  his  fellow-servant  for  its  improper  performance.  {Crispm  v. 
BahbiU,  81  N.  Y.  616.) 

The  only  imputation  of  fault  relates  to  the  method  of  the  prose- 
cution of  the  work  itself  and  not  to  the  matter  of  place  or  appUance. 
If  the  accident  was  caused  by  shoving  the  ventilator  into  position, 
it  is  clear  that  there  is  nothing  in  the  case  to  show  that  the  defend- 
ants are  liable.  If  it  is  to  be  attributed  to  the  failure  to  inspect 
and  repair  the  ventilator  before  removing  or  attempting  to  replace 
the  band,  it  is  equally  clear  that  the  defendants  are  not  responsible. 
They  had  no  opportunity  to  inspect  it  for  the  purpose  of  discover- 
ing any  deficiency  in  its  material  or  structure,  and  exercised  no 
personal  supervision  over  the  work.  They  had  employed  for  the 
performance  of  the  work  a  skilled  and  competent  foreman  and  the 
plaintiff,  a  man  of  more  than  twenty  years'  experience  in  making 
repairs  in  ships,  who  had  put  in  hundreds  of  ventilators  and  under- 
stood their  construction.  While  performance  of  the  various  details 
of  the  work  was  left  to  the  intelligence  and  skill  of  their  foreman^ 
he  was  none  the  less  a  fellow-servant  of  the  plaintiflE. 

As  the  court  said  in  Cullen  v.  Norton  (126  N.  Y.  1),  "  The  acci- 
dent resulted  trom  a  negligent  act  done  in  the  very  course  of  the 
work  and  by  one  of  the  fellow-workmen  of  the  deceased.  The 
negligent  act  was  a  part  performance  of  the  work  itself,  the  risks 
of  which  the  deceased  had  assumed.  The  master  had  provided  a 
competent  and  experienced  foreman,  who  had  been  in  his  employ- 
ment a  number  of  years,  and  he  was  not  chargeable  with  the  con- 
sequences of  a  place  for  work  made  dangerous  only  by  the  careless- 
ness and  neglect  of  a  fellow-servant  (Hussey  v.  Coger^  112  N. 
Y.  614-618),  although  that  fellow-servant  happened  to  be  the 
foreman." 

Similar  to  this  is  the  case  of  Kvmmer  v.  Weher  (151  N.  Y.  417) 
where  workmen  voluntarily  constructed  according  to  their  own 
judgment  a  temporary  platform  for  which  suitable  material  had 
been  furnished  by  their  master,  and  the  foreman  united  with  the 
workmen  in  determining  that  the  structure  was  safe.  The  court 
held  that  they  were  co-servants  and  that  their  determination  being 
at  most  an  error  of  judgment  with  respect  to  a  detail  of  the  work  it 
did  not  render  the  foreman  guilty  of  negligence  attributable  to  the 
master  in  permitting  the  workmen  to  use  the  platform. 
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So,  in  the  case  of  Capaaao  v.  Woolfolk  (163  N.  Y.  472)  it  was 
Tield  that  "  The  master  in  such  a  case  is  not  supposed  to  watch 
for  supervening  conditions,  in  the  progress  of  the  work  on  which 
Hiis  workmen  are  engaged.  If  his  measure  of  duty  had  been  per- 
formed by  sending  tliem  oflE  to  the  work  under  right  conditions, 
with  an  experienced  foreman  and  competent  workmen,  nothing 
further  was  incumbent  upon  him.  If  the  accident  happened  dur- 
ing the  performance  of  their  work,  due  to  some  negligent  act  of 
commission  or  of  omission  in  their  midst,  then  the  negligence  was 
that  of  a  fellow-servant  and  that  was  a  risk  which  the  plaintiff 
assumed  in  entering  upon  the  employment."  {Perry  v.  RogerSy 
157  N.  Y.  251 ;  Loughlin  v.  State  of  New  York,  105  id.  159.) 

The  present  case  is  within  these  decisions.  It  is  the  ordinary  case 
of  mismanagement  or  error  of  judgment  on  the  part  of  a  co-employee 
of  superior  grade  in  respect  to  a  detail  of  the  work  in  which  he  and 
the  plaintiff  acting  under  him  were  at  the  time  engaged. 

If  these  views  are  correct,  there  was  no  question  to  be  submitted 
to  the  jury,  and  the  judgment  should  be  aflSrmed,  with  costs. 

Goodrich,  P.  J.,  Bartlett  and  "Woodward,  JJ.,  concurred; 
HiRSCHBERo,  J.,  not  voting. 

Judgment  and  order  affirmed,  with  costs. 


67  228|  Seventeenth  Ward  Bank,  Respondent,  v.  William  H.  Webster 
and  Others,  as  Executors,  etc.,  of  Thomas  C.  Smith,  Deceased, 
Appellants. 

Actum  against  the  president  of  a  bank  for  loaning  money  on  worthless  securities  — 
it  survives  his  death  —  it  need  not  be  shown  thai  the  president  profited  by  the 
transaction. 

An  action  brought  by  a  bank  against  the  president  thereof  to  recover  damages 
resulting  from  the  acts  of  the  president  in  unlawfully,  imprudently  and  negli- 
gently, without  the  authority  of  the  bank,  loaning  moneys  of  the  bank  upon 
unmarketable  and  comparatively  valueless  securities,  is  an  action  for  a  wrong 
done  to  the  property,  rights  and  interests  of  the  plaintiff,  and  in  the  event  of 
the  death  of  the  president  of  the  bank,  the  cause  of  action  will  survive  against 
his  legal  representatives  under  the  provisions  of  the  Revised  Statutes  (4  R.  S. 
[Sth  ed.]  2671,  §  1.) 
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Under  this  section  of  the  Revised  Statutes  it  is  not  essential  that  the  wrongdoer 
should,  by  the  wrongful  act,  have  derived  an  advantage  to  himself  or  acquired 
specific  property  by  which,  or  by  the  proceeds  of  which,  the  assets  in  the 
hands  of  his  personal  representatives  were  increased. 

Appeal  by  the  defendants,  William  H.  Webster  and  others,  a& 
executors,  etc.,  of  Thomas  C.  Smith,  deceased,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  22d  day  of 
October,  1901,  substituting  them  as  defendants  in  tlie  place  of  the 
said  Thomas  C.  Smith,  who  was  the  original  defendant  in  the  action,, 
and  continuing  the  action  against  them. 

Jokn  L.  HiU^  for  the  appellants. 

Cha/rles  K  Hughes^  for  the  respondent. 

Sewell,  J. : 

The  original  defendant  in  this  action,  a  former  president  of  the 
bank,  died  pending  the  action.  Letters  testamentary  were  issued  to 
the  appellants  and  thereupon  a  motion  was  made  by  the  plaintiflE  to 
revive  and  continue  the  action  against  them.  The  motion  was 
granted,  and  from  the  order  entered  thereon  the  executors  have 
appealed. 

The  appellants  contend  that  the  cause  of  action  does  not  survive 
against  the  legal  representatives  of  the  defendant  Thomas  C.  Smith.. 

Under  the  Revised  Statutes  an  action  for  wrong  done  to  the^ 
property,  rights  or  interests  of  another,  for  which  an  action  might, 
be  maintained  against  the  wrongdoer,  can  be  maintained  after  his 
death  against  liis  executors  or  administrators  in  the  same  manner 
and  with  like  eilect  as  actions  founded  upon  contract.  (4  R.  S.. 
[8th  ed.]  2671,  §  1.)  This  provision  is  limited  by  section  2,  which 
provides  that  the  preceding  section  shall  not  be  extended  to  actions 
for  slander,  or  libel,  or  to  actions  for  assault  and  battery,  or  false 
imprisonment,  nor  to  actions  on  the  case  for  injuries  to  the  person 
of  the  plaintiflE.  Under  these  provisions  of  the  statute,  which  are 
in  full  force  and  effect  {Blake  v.  Griswold^  104  N.  Y.  613),  it  is  not 
essential  that  the  wrongdoer  should  by  the  wrongful  act  have 
derived  an  advantage  to  himself,  or  acquired  specific  property  by 
which  or  by  the  proceeds  of  which  the  assets  in  the  hands  of  hia 
personal  representatives  were  increased. 
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In  Creffin  v.  Brooklyn  Crosatown  li,  R,  Co.  (75  N.  T.  192) 
Judge  Rapallo  said :  *'  Where  an  injury  to  pecuniary  interests  is 
shown,  the  intent  of  the  statute  seems  plain  that  the  cause  of  action 
shall  survive,  notwithstanding  that  such  injury  be  caused  by  a  tort, 
provided  it  be  not  one  of  the  torts  specifically  mentioned  and 
excepted  in  section  2.  All  pecuniary  injuries  (not  resulting  from 
the  enumerated  and  excepted  causes,  such  as  assault  and  battery, 
slander,  etc.)  are  placed  upon  the  same  footing  when  occasioned  by 
a  tort,  as  if  arising  from  breach  of  contract,  and  such  is  the  language 
of  the  statute." 

The  facts  as  pleaded  show  a  cause  of  action  in  favor  of  the  cor- 
poration and  against  the  defendant  to  recover  the  actual  loss  or 
injury  sustained  by  the  plaintiff.  The  complaint  alleges  that  the 
defendant  Thomas  C.  Smith,  while  acting  as  president  of  the  plain- 
tiflE  corporation,  loaned  $45,000  of  the  money  of  the  bank ;  that  the 
loans  were  made  unlawfully,  imprudently  and  negligently,  without 
the  authority  of  the  plaintiflE  and  without  adequate  security  being 
taken  therefor ;  that  the  bonds  deposited  as  security  were  unmarket- 
able, less  in  value  than  the  amount  of  the  loans  and  wholly  insufficient 
to  secure  the  same ;  that  the  unmarketable  and  comparatively  value- 
less character  of  the  securities  and  their  insufficiency  as  security  for 
the  loans  were  well  known  to  the  defendant ;  that  only  the  sum  of 
$2,500  was  paid,  and  $5,846  received  from  the  securities  ;  and  that 
no  other  or  further  sum  can  be  collected  or  realized.  The  prayer  of 
the  complaint  is  for  judgment  against  the  defendant  for  the  sum 
of  $39,000,  the  damage  caused  by  his  negligence  or  wrong  in  the 
performance  of  his  duties. 

The  relation  between  the  bank  and  its  president  was  that  of 
principal  and  agent  {Hun  v.  Cary^  82  N.  Y.  65),  and  the  action  was 
brought  to  recover  damages  for  negligence  upon  the  same  principle 
that  any  agent  is  for  like  cause  responsible  to  his  principal.  The 
president  was  bound  to  act  in  good  faith,  and  to  observe  the  limits 
placed  upon  his  power.  It  was  his  duty  to  exercise  reasonable  care 
and  diligence  in  loaning  the  moneys  of  the  bank  and  determining  the 
value  of  the  securities,  and  for  a  failure  in  the  performance  of  those 
duties  he  was  liable  for  all  damages  to  the  bank  caused  by  his  culpa- 
ble misfeasance  or  nonfeasance.  {Dykman  v.  Keeney^  154  N.  T. 
483,  491.)    There  can  be  no  doubt  that  the  present  action  is  one  for 
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a  wrong  done  to  the  property,  rights  and  interests  of  the  plaintiflE ; 
that  it  is  covered  by  section  1  of  the  Revised  Statutes  {aujpra)^  and 
that  the  plaintiff  is  entitled  to  have  it  revived  and  continued 
against  the  appellants.    {O'Brien  v.  Blaut^  17  App.  Div.  288.) 

It  follows  that  the  order  appealed  from  should  be  affirmed,  with 
costs. 

Goodrich,  P.  J.,  Bartlett,  Woodward  and  Hirsohbero,  JJ., 
concurred. 

Order  affirmed,  with  costs. 


In  the  Matter  of  the  Application  of  John  Doyle,  Respondent,  for 
a  Peremptory  "Writ  of  Mandamus  against  Charles  H.  Knox  and 
Others,  Constituting  the  Municipal  Civil  Service  Commission  of 
the  City  of  New  York,  Appellants. 

Janitor  in  New  York  pvJbUc  ichools  —  the  eitil  service  cammisnanere  must  put  hie 
name  on  the  payroU,  although  he  employs,  at  his  own  expense,  persons  not  on  the 
civil  service  list  to  clean  the  school  —  application  of  the  civil  service  rules  to  him. 

The  fact  that  a  janitor  of  a  public  school  in  the  city  of  New  York  employs  and 
pays,  out  of  his  own  salary,  persons  not  taken  from  the  civil  service  eligible 
list,  to  aid  him  in  the  performance  of  his  duties  by  sweeping,  scrubbing  and 
similar  labor,  and  that  there  is  in  the  classified  civil  service  of  the  city  of  New 
York  a  similar  position  known  as  "cleaner,"  the  holder  of  which  performs  like 
services,  does  not  Justify  the  civil  service  commission  in  refusing  to  certify 
such  janitor's  name  upon  the  city  payroll  and  thus  prevent  him  from  obtain- 
ing his  salary. 

Quare,  whether  the  rule  that  no  officer  or  officers,  having  the  power  of  appoint- 
ment or  employment,  shall  select  or  appoint  any  person  for  appointment  or 
employment  except  in  accordance  with  the  Civil  Service  Law,  applies  to 
janitors  of  public  schools. 

Appeal  by  Charles  H.  Knox  and  others,  constituting  the  munici- 
pal civil  service  commission  of  the  city  of  New  York,  from  an 
order  of  the  Supreme  Court,  made  at  the  Kings  County  Special 
Term  and  entered  in  the  oflSce  of  the  clerk  of  the  county  of  Kings 
on  the  16th  day  of  July,  1901,  directing  that  a  peremptory  writ  of 
mandamus  issue  requiring  Charles  H.  Knox  and  others,  constituting 
the  municipal  civil  service  commission  of  the  city  of  New  York,  to 


Digitized  by 


Googk 


232       MATTER  OF  DOYLE  v.   KNOX. 

Sfiooim  Department,  Decekbea  Term,  1901.  [VoL  67. 

certify  upon  a  payroll  of  the  janitors  of  public  schook  of  the 
borough  of  Brooklyn  that  the  petitioner,  John  Doyle,  janitor  of 
Public  School  No.  118,  in  the  borough  of  Brooklyn,  has  been 
appointed  or  employed  or  promoted  in  pursuance  of  law  and  the 
rules  made  in  pursuance  of  law. 

William  J,  Ca/rr^  for  the  appellants. 
Sanders  Shanks^  for  the  respondent. 

Sewell,  J. : 

Under  the  Civil  Service  Law  (Laws  of  1899,  chap.  370)  the 
relator  is  not  entitled  to  recover  his  salary  unless  the  payroll  or 
account  for  such  salary  shall  bear  the  certificate  of  the  municipal 
civil  service  commission  that  he  has  been  appointed  or  employed  or 
promoted  in  pursuance  of  law  and  of  the  rules  made  in  pursuance 
of  law.  The  act  further  provides  (§  19)  that  "  any  officer,  clerk  or 
other  person  entitled  to  be  certified  by  said  commission,  or  either  of 
them,  to  the  comptroller,  treasurer  or  other  fiscal  or  disbui'sing 
officer  of  the  state  or  any  city  or  civil  division  thereof,  as  having 
been  appointed  or  employed  in  pursuance  of  law  and  of  the  rules 
made  in  pursuance  of  law,  and  refused  such  certiticAte,  may  main- 
tain a  proceeding  by  mandamus  to  compel  such  commission  or  com- 
missioners to  issue  such  certificate." 

The  relator  by  taking  a  peremptory  writ  of  mandamus  has 
admitted  the  truth  of  the  opposing  affidavit  {People  ex  rel.  City  of 
Buffalo  V.  N.  T.  C.  <&  H.  R.  R,  R.  Co,,  156  N.  Y.  570),  and  the 
sole  question  is  whether  the  facts  sworn  to  on  behalf  of  the  defend- 
ants justified  the  municipal  civil  service  commission  in  refusing 
the  certificate.  The  commission  did  not  refuse  to  make  the  certifi- 
cate upon  the  ground  that  the  relator's  appointment  was  irregular. 
It  is  undisputed  that  he  was  appointed  according  to  the  provisions 
of  the  Civil  Service  Law  and  the  rules  and  regulations  prescribed 
thereunder.  The  only  averments  of  the  answering  affidavit  are  that 
the  relator  has  employed,  and  does  employ,  persons  to  aid  him  in 
the  performance  of  his  duties  as  janitor  in  the  Public  School  No.  118, 
in  the  borough  of  Brooklyn,  city  of  New  York ;  that  he  pays  them 
out  of  the  sum  designated  as  his  salary ;  that  the  persons  so  employed 
were  selected  by  him  and  were  not  taken  from  the  civil  service 
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eligible  list,  and  were  not  appointed  by  any  official  of  the  city  of 
New  York,  or  a  board  of  education  thereof,  or  a  school  board  of 
the  borough  of  Brooklyn,  and  that  the  total  salary  for  all  janitorial 
services  rendered  in  Public  School  No.  118  is  $1,880  per  annum, 
which  the  relator  claims  should  be  paid  to  him.  It  is  also  alleged 
that  the  persons  so  employed  by  the  relator  rendered  services  for 
Lim  in  the  nature  of  keeping  the  public  school  clean  by  sweeping, 
scrubbing  and  the  like  labor,  and  that  there  is  in  the  classified  civil 
service  of  New  York  a  similar  position  known  as  "  cleaner,  the 
holder  of  which  performs  like  services  and  is  appointed  from 
registered  lists,  as  provided  by  statute." 

There  is  no  provision  of  law  or  civil  service  rule  which  makes 
the  performance  of  the  duties  of  a  janitor  to  the  satisfaction  or 
approval  of  the  civil  service  commission  a  prerequisite  to  the  pay- 
ment of  his  salary.  No  power  is  given  to  such  commission  to  pre- 
scribe the  duties  of  a  janitor  or  other  appointee,  or  to  consider  or 
determine  how,  when  or  by  whom  his  duties  shall  be  performed. 
If  the  civil  service  commission  could  refuse  the  certificate  to  the 
person  appointed  or  employed  in  pursuance  of  law,  and  thus  prevent 
payment  of  his  salary  or  compensation,  the  result  would  be  that 
janitors,  as  well  as  all  other  employees  and  officers,  would  hold 
their  positions  purely  at  the  will  of  the  commission.  No  such 
power  is  vested  in  the  civil  service  commission.  A  janitor  once 
appointed  in  pursuance  of  law  can  only  be  removed  by  the  action 
of  the  school  board  as  provided  by  section  1075  of  the  Greater  New 
York  charter  (Laws  of  1897,  chap.  378). 

The  rule  that  no  officer  or  officers  having  the  power  of  appoint- 
ment or  employment  shall  select  or  appoint  any  person  for  appoint- 
ment or  employment,  except  in  accordance  with  the  Civil  Service 
Law,  does  not  apply  to  janitors  of  public  schools.  They  are  not  offi- 
cers having  the  power  of  appointment  or  employment  under  the 
provisions  of  section  7  of  that  act.  If,  however,  the  persons 
employed  by  the  relator  to  scrub  or  sweep  could  fairly  be  considered 
as  occupying  positions  in  violation  of  the  Civil  Service  Law,  that  fact 
would  not  affect  the  validity  of  his  appointment  or  deprive  him  of 
his  office.  Payment  of  the  compensation  agreed  upon  for  such 
services  or  the  actual  value  thereof  in  case  no  compensation  is 
agreed  upon,  is  the  only  penalty  imposed  by  the  statute.     All  the 
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civil  service  commissioners  have  to  ascertain  before  certifying  the 
payroll  is  whether  or  not  the  persons  named  therein  have  been 
appointed  or  employed  or  promoted  in  parsuance  of  law.  If  they 
have  been,  the  statute  enjoins  upon  them  the  duty  of  certifying 
that  fact  to  the  disbursing  officer,  no  matter  how  the  appointee  may 
have  performed  the  duties  of  his  position.  They  are  not  called  upon 
to  consider  or  determine  that  fact. 

I  think  that  the  civil  service  commission  was  not  justified  in 
refusing  the  certificate,  and  that  the  order  appealed  from  should  be 
affirmed,  vdth  ten  dollars  costs  and  disbursements. 

Goodrich,  P.  J.,  and  Jenks,  J.,  concurred ;  Hibschbebo,  J.,  not 
voting. 

WiLLABD  Babtlett,  J.  (concurring) : 

It  appears  to  have  been  the  intention  of  the  municipal  civil  serv- 
ice commission  in  opposing  this  application^to  raise  the  question 
whether  a  janitor  of  a  public  school  in  the  city  of  New  York  may 
lawfully  employ  persons  not  taken  from  the  civil  service  eligible 
list  of  *'  cleaners  "  to  work  for  him  in  keeping  the  school  clean,  by 
sweeping,  scrubbing  and  the  performance  of  like  labor.  I  desire  it 
to  be  clearly  understood  that  we  do  not  pass  upon  that  question  in 
holding  that  it  is  the  duty  of  the  commission  to  certify  the  payroll 
bearing  the  name  of  the  relator.  The  duty  to  certify  grows  out  of 
the  fact  which  is  undisputed  in  the  record  l>ef ore  us  that  the  relator 
has  been  appointed  janitor  of  Public  School  No.  118  in  the  borough 
of  Brooklyn  pursuant  to  law  and  of  the  rules  made  in  pursuance  of 
law.  The  charge  that  a  janitor  thus  appointed  is  acting  in  disre- 
gard of  the  law  or  of  rules  made  pursuant  to  law  in  the  employ- 
ment of  subordinate  servitors  in  his  school  can  only  be  investigated 
and  determined  in  a  proceeding  appropriate  for  that  purpose ;  and 
this  is  not  such  a  proceeding.  In  this  matter,  therefore,  we  should 
be  careful  to  intimate  no  opinion  one  way  or  the  other  upon  the 
authority  of  a  public  school  janitor  in  that  respect. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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on 

John  M.   Peery,  as  Trustee  of   Samuel  A.   Skead,  Bankrupt,   g  go 
Respondent,  v.  Charles  Booth  and  Others,  Composing  the  Firm 
of  Booth  &  Company,  Appellants. 

AppHeatian  of  payments  to  the  oldest  items  —  tlie  inference  in  favor  of  honesty  applies 
as  well  to  a  fraud  upon  the  law  as  to  fraud  in  fact. 

Where  a  payment  is  made  upon  general  account,  and  no  direction  is  given  as  to 
its  application,  the  law  applies  it  to  the  oldest  items. 

The  rule  that  where  a  transaction  is  capable  of  two  inferences,  one  in  favor  of 
the  integrity  of  the  transaction  and  the  other  to  the  contrary,  the  former  infer- 
ence will  prevail,  is  applicable  in  respect  to  fraud  upon  the  law  as  well  as  to 
fraud  in  fact. 

Appeal  by  the  defendants,  Charles  Booth  and  others,  composing 
the  firm  of  Booth  &  Company,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiflF,  entered  in  the  office  of  the  clerk  of 
the  county  of  Kings  on  the  11th  day  of  January,  1901,  upon  the 
decision  of  the  court  rendered  after  a  trial  at  the  Kings  County 
Special  Term,  except  from  so  much  thereof  as  adjudges  that  the 
transfer  of  lumber  by  Samuel  A.  Skead  on  November  16, 1898,  was 
made  in  good  faith,  and  that  the  defendants  thereafter  advanced 
thereon  money  aggregating  more  than  the  value  of  such  lumber. 

7?.  Burnham  Moffat  and  Charles  Edwards  Woodhridge^  for  the 
appellants. 

Everett  V.  Abbot  [  William  S.  Maddox  with  him  on  the  brief], 
for  the  respondent. 

Sewell,  J. : 

The  complaint  alleges  that  on  the  13th  day  of  December,  1898, 
Samuel  A.  Skead  made  a  transfer  to  the  defendants  of  certain  prop- 
erty belonging  to  him,  to  wit,  1,400,000  feet  of  lumber  of  the  kind 
and  quality  known  as  Para  shippers,  of  the  value  of  $20,000 ;  that 
on  the  15th  day  of  February,  1899,  a  petition  in  bankruptcy  was 
filed  and  Skead  was  adjudged  a  bankrupt ;  that  at  the  time  of  the 
transfer  the  defendants  were  creditors  of  Skead ;  that  the  effect  of 
the  transfer  was  to  enable  the  defendants  to  obtain  a  greater  per- 
centage of  their  debt  than  other  creditors  of  the  same  class,  and 
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that  the  defendants  had  reasonable  cause  to  believe  that  it  was 
intended  by  the  transfer  to  give  such  a  preference. 

For  the  determination  of  the  question  involved  it  will  be  well  to 
consider  the  testimony  in  the  chronological  order  of  events. 

In  May,  1896,  Booth  &  Co.  entered  into  a  contract  to  purchase 
from  Skead  1,600,000  feet  of  lumber,  to  be  delivered  to  them  dur- 
ing the  coming  rubber  crop  season.  In  January,  1897,  a  similar 
contract  for  the  purchase  of  2,000,000  feet  of  lumber  was  entered 
into,  to  be  delivered  at  such  times  and  in  such  quantities  as  Booth 
&  Co.  might  require  between  May  1,  1897,  and  May  1,  1898;  pay- 
ments to  be  made  as  each  lot  of  lumber  was  actually  delivered  and 
shipped  on  Booth  &  Co.'s  steamers.  While  deliveries  were  being 
made  under  this  contract,  and  on  or  about  February  17,  1898, 
another  agreement  was  entered  into  between  the  parties  for  the  sale 
of  2,000,000  feet  of  lumber  and  an  additional  1,000,000  feet  at  the 
option  of  the  defendants,  at  $14.75  per  thousand  feet.  The  agree, 
ment  provided  that  deliveries  should  be  made  by  Skead  alongside  of 
Booth  &  Co.'s  steamers  in  Brooklyn  as  called  for  between  June  1, 
1898,  and  September  1,  1899,  and  that  Booth  &  Co.  should  pay  for 
each  lot  of  lumber  as  it  was  delivered  and  shipped.  Skead  had  no 
yard,  and  the  lumber  that  did  not  remain  in  the  canal  boats  in  which  it 
was  brought  to  the  port  was  stored  with  the  Brooklyn  Wharf  and 
Warehouse  Company  on  their  breakwater  at  Erie  basin.  Advances  of 
money  were  made  to  him,  from  time  to  time,  by  the  defendants  to 
enable  him  to  purchase  the  lumber  necessary  to  fulfill  his  contract 
with  them,  as  he  had  little  or  no  capital.  It  appears  that  on  Novem- 
ber 16,  1898,  he  was  indebted  to  them  in  the  sum  of  $6,889.32  for 
advances ;  that  he  applied  on  that  day  for  an  advance  to  enable  him 
to  purchase  or  pay  for  six  boatloads  of  lumber,  nearly  all  Para  ship- 
pers of  the  description  required  by  the  defendants  for  their  rubber 
trade ;  that  they  demanded  security  and  that  he  thereupon  pledged 
all  of  his  lumber  on  the  Erie  basin  breakwater  to  secure  $2,500 
then  loaned  to  him,  although  he  was  then  entitled  to  be  credited 
and  was  credited  on  that  day  with  the  sum  of  $3,319.21  for  lumber 
delivered.  Two  days  later  Skead  pledged  the  breakwater  lumber 
to  secure  another  advance  of  $2,500.  November  23,  1898,  he  was 
credited  with  $4,134.83,  and  on  the  twenty-ninth  of  the  same  month 
he  again  pledged  the  lumber  to  secure  a  loan  of  $500.     On  Decem- 
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ber  eighth  he  pledged  the  same  lumber  and  the  lumber  in  the  canal 
boats  E,  TT.  Parsons  and  IL  D.  Stears  to  secure  an  advance  of 
$1,500.  These  advances  were  charged  to  Skead  in  the  "  account 
current "  with  the  other  loans  or  advances,  and  all  the  payments 
made  by  the  defendants  for  lumber  delivered.  December  9,  1898, 
an  account  was  stated  between  the  parties,  when  it  was  found  and 
determined  that  $6,917.77  was  due  and  owing  from  Skead  to  the 
defendants.  December  13,  1898,  Skead  requested  another  loan. 
He  testifies  that  "  the  first  request  for  an  advance  that  was  refused 
was  made  around  December  13,  1898.  There  was  not  a  positive 
refusal;  the  matter  was  put  to  me  by  Mr.  Christie  (defendant's 
representative)  in  this  way:  in  order  that  they  should  advance 
me  further  funds  I  should  protect  them  further  by  giving  them 
security.  *  *  *  They  wanted  to  protect  their  interests  in  the 
matter  —  they  wanted  to  be  protected  —  they  wanted  further 
security,  and  they  wanted  it  in  a  diflferent  shape."  It  seems  that 
the  parties  thereupon  entered  into  an  agreement,  the  purport  and 
effect  of  which  was  to  pay  Skead's  indebtedness  to  the  defendants 
and  to  release  the  lumber  on  the  breakwater  from  all  liens  for 
advances  to  that  time.  It  was  agreed  that  the  defendants  should 
take  immediate  title  and  possession  of  all  the  Para  shippers  in  the 
six  canal  boats,  amounting  in  the  aggregate  to  691,318  feet,  and 
that  the  purchase  price  should  be  paid  by  crediting  Skead  with  the 
amount  "  on  the  account  current  kept  by  the  parties  of  the  second 
part  with  such  amount  as  of  the  date  of  the  opening  of  navigation 
on  the  Erie  canal  in  the  spring  of  1899,  or  sooner  if  said  lumber 
shall  be  shipped  by  the  parties  of  the  second  part  on  board  vessels 
for  Brazil  ports  according  to  the  quantity  and  as  of  the  dates  of 
said  shipments."  It  was  also  agreed  that  interest  should  be  charged 
on  all  items  of  the  current  account  from  the  respective  dates  thereof. 

On  the  following  day  defendants  paid  or  advanced  $2,337.79, 
and  Skead  executed  an  instrument  wherein  he  pledged  to  them  all 
the  lumber  on  the  breakwater,  being  669,468  feet,  "  as  security  for 
any  advances  made  or  to  be  made  by  the  parties  of  the  second  part 
to  the  party  of  the  first  part  upon  account  current  or  otherwise, 
subsequent  to  the  9th  day  of  December,  1898."  On  the  twenty- 
eighth  day  of  December  they  advanced  the  further  sum  of  $1,660.57. 

The  court  found  that  "  the  transfer  of  November  16,  1898,  of 
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lumber  on  the  breakwater,  which  was  of  the  value  of  sixty-four 
hundred  and  thirty  53-100  dollars  ($6,430.53)  was  made  in  good  faith 
and  as  security  for  future  advances  by  defendants,"  and  also  found 
that  ^^  they  thereafter  advanced  at  divers  times  sums  of  money  aggre- 
gating more  than  the  value  of  such  lumber,  as  stated  above,  and  that 
such  transfer  is  free  from  criticism."  The  court  also  found  that 
Skead,  on  November  16,  1898,  "  was,  and  for  a  long  time  prior 
thereto  had  been,  insolvent ;"  that  excepting  the  transfer  of  Novem- 
ber sixteenth  of  the  lumber  on  the  breakwater,  they  had  reasonable 
cause  to  believe  that  the  other  transfers  complained  of  were  made 
with  the  intention  of  creating  for  them  a  preference  whereby  they 
obtained  a  greater  percentage  of  their  antecedent  debt  than  the 
other  creditors  in  their  class ;  that  the  defendants  had  no  interest 
in  or  title  to  the  proceeds  of  any  part  of  the  lumber  transferred 
to  them  December  thirteenth  and  fourteenth,  and  that  the  plain- 
tiff was  entitled  to  judgment  against  the  defendants  for  the  sum 
of  $6,542.10,  the  proceeds  in  value  of  the  lumber  so  transferred 
which  they  had  received,  with  interest  thereon. 

The  appellants  contend  that  the  indebtedness  agreed  upon  between 
Skead  and  the  defendants  was  a  secured  indebtedness  which  was 
paid  by  the  delivery  of  the  lumber  in  the  canal  boats  on  the  13th  of 
December,  1898.  If  they  are  right  in  this  contention,  the  transac- 
tion on  December  thirteenth  was  a  mere  exchange  of  values ;  there 
was  no  preference,  and  the  judgment  must  be  reversed. 

The  determination  of  this  question  depends  upon  whether  the 
secured  or  unsecured  advances  were  paid  by  the  lumber  delivered 
to  the  defendants  on  the  sixteenth  and  twenty-third  of  November, 
for  there  is  really  no  contest  in  respect  to  the  fact  that  no  other 
lumber  was  delivered  or  payment  made  by  Skead  to  the  defendants 
from  the  sixteenth  of  November,  when  the  advances  were  secured, 
until  the  thirteenth  of  December,  when  the  defendants  claim  they 
were  paid.  It  is  impossible  to  believe  that  Skead  would  have 
pledged  the  breakwater  lumber  on  the  sixteenth  of  November  to 
secure  the  $2,500  then  advanced,  if  the  amount  credited  to  him  on 
that  day  for  lumber  delivered  was  applied  to  its  payment.  It  is 
equally  apparent  that  Skead  would  not  have  secured  the  payment 
of  the  $500  advanced  on  the  twenty-ninth  of  November,  or  the 
$1,500  advanced  on  the  eighth  of  December,  if  it  had  been  agreed 
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or  understood  that  the  amounts  before  credited  for  lumber  delivered 
should  be  applied  to  the  payment  of  these  advances.  No  reason  is 
given  or  suggested  why  Skead  should  give,  or  the  defendant  should 
take,  security  for  debts  that  had  already  been  paid.  There  is  no 
evidence  to  support  such  a  conclusion  ;  on  the  contrary,  we  are  enti- 
tled to  assume  from  all  the  evidence  in  the  case  that  it  was  the 
undoubted  intention  of  the  defendants,  and  that  it  was  undoubtedly 
the  intention  of  Skead,  to  apply  the  amounts  credited  on  the  sixteenth 
and  twenty-third  of  November  to  the  payment  of  the  earlier  and 
unsecured  advances.  It  may  also  be  observed  that  it  is  a  general 
rule  that  where  a  payment  is  made  upon  general  account,  with  no 
direction  as  to  its  application,  the  law  applies  it  to  the  oldest  items. 
(JHfationai  Park  Bank  v.  Seaboard  Bank,  114  N.  Y.  28,  35 ; 
Sheppard  v,  Steele^  43  id.  52,  60.) 

I  think  that  the  indebtedness  stated  between  the  parties  on  the 
9th  of  December,  1898,  was  the  balance  of  the  $7,000  secured  by 
the  lumber  on  the  breakwater  and  in  the  two  canal  boats,  and  that 
this  balance  remained  so  secured  until  paid  by  the  sale  or  delivery 
of  the  Para  shippers  on  the  thirteenth  of  December.  It  necessarily 
follows  from  this  conclusion  that  the  transfer  complained  of  did  not 
reduce  the  fund  applicable  to  the  payment  of  the  bankrupt's  cred- 
itors ;  that  it  was  a  mere  exchange  of  values,  and  that  the  defendants 
did  not  secure  a  voidable  preference  within  the  provisions  of  section 
60  of  the  Bankrupt  Act  (30  U.  S.  Stat,  at  Large,  562).  In  order 
to  render  a  preference  voidable  within  the  provisions  of  this  section 
it  is  necessary  to  establish  not  only  that  one  creditor  obtained  a 
greater  percentage  of  his  debt  than  any  other  creditor  of  the  same 
class,  but  also  the  giving  of  a  preference  within  four  months  before 
the  filing  of  a  petition  in  bankruptcy,  and  a  reasonable  cause  on  the 
part  of  the  creditor  to  believe  that  a  preference  was  intended. 
{Sebring  v.  Wellington,  63  App.  Div.  498.) 

I  am  unable  to  gather  from  the  facts  anything  to  justify  the  con- 
clusion that  the  defendants  had  reasonable  cause  to  believe  that  a 
preference  was  intended  by  the  transfers  in  question. 

It  is  undisputed  that  Skead  purchased  the  lumber  in  question  for 
the  purpose  of  delivering  it  to  the  defendants  when  called  for ;  that 
they  furnished  or  advanced  the  money  to  pay  for  it ;  that  Skead 
delivered  the  lumber  pursuant  to  the  contract ;  and  that  the  defend- 
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ants  paid  the  agreed  price  by  releasing  a  lien  of  $6,430.53  on  the 
breakwater  lumber,  by  paying  $2,000  on  that  day  and  $2,337.79  on 
the  day  following,  when  the  lumber  on  the  breakwater  was  pledged 
to  secure  the  overplus  and  other  advances. 

It  seems  to  me  that  the  necessary  conclusion  from  these  facts  is 
that  no  preference  was  in  fact  created  by  either  of  these  trans- 
actions. If,  however,  they  are  capable  of  two  inferences,  one  in 
favor  of  the  integrity  and  the  other  to  the  contrary,  the  inference 
in  favor  of  the  position  that  no  fraud  upon  the  law  was  attempted 
must  be  the  one  that  should  prevail.  This  is  certainly  the  rule  in 
regard  to  fraud  in  fact  (Morris  v.  Talcotty  96  N.  Y.  100),  and  I  can 
see  no  reason  why  it  should  not  prevail  in  respect  to  fraud  upon 
the  law.     (Johnson  v.  Rapalyea^  1  A  pp.  Div.  463.) 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  final  award  of  costs. 

Gk>oDRioH,  F.  J.,  WooDWABD,  HiEsoHBBRG  and  Jenks,  JJ., 
concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  final 
award  of  costs. 
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MABaAEET  Bateman,  Respondent,  v.  The  New  York  Centeal 
AND  Hudson  River  Railroad  Company,  Appellant. 

Negligent — if^uryfromfaUing  through  a  trap  door,  not  fitted  with  hinges,  improp* 
erly  replaced  by  feUoW'ServarUs  of  t?ie plaintiff —who  are  feUow-aeroanis, 

Where  a  hole  in  the  floor  of  a  freight  office  of  a  railroad  company  is  fitted  with  a 
trap  door  made  of  the  same  material  as  the  floor  and  so  constructed  that  when 
placed  in  position  it  rests  upon  Joists  even  with  the  surface  of  the  floor  and 
fits  so  closely  that  it  is  necessnry  to  pry  it  up  in  order  to  remove  it,  the  fact 
that  the  door  is  not  fastened  to  the  floor  by  hinges  does  not  render  the  railroad 
company  liable  to  a  woman  employed  to  clean  the  freight  office,  who  steps 
upon  the  trap  door  and  is  precipitated  to  the  ground,  sustaining  personal 
injuries,  in  consequence  of  the  fact  that  some  plumbers  in  the  employ  of  the 
railroad  company,  who  had  done  some  work  under  the  office  floor,  had  neglected 
to  properly  replace  the  trap  door. 

Semble,  that  in  such  a  case  the  plumbers  and  the  injured  woman  are  fellow- 
servants. 

Appeal  by  the  defendant,  The  New  York  Central  and  Hndson 
River  Railroad  Company,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  tiie 
county  of  Onondaga  on  the  3d  day  of  July,  1901,  upon  the  verdict 
of  a  jury  for  $1,000,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  8th  day  of  July,  1901,  denying  the  defendant's  motion 
for  a  new  trial  made  upon  the  minutes. 

On  the  17th  day  of  November,  1898,  the  plaintiff,  who  is  a  mar* 
lied  woman  and  about  forty-one  years  of  age,  was  engaged,  in  com* 
App.  Div.— Yol.  LXVII.        16 
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pany  with  another  woman,  in  cleaning  the  freight  office  of  the 
defendant  in  the  city  of  Syracuse.  While  thns  occupied  she 
stepped  upon  a  trap  door  in  the  floor  of  the  office  and  was  pre- 
cipitated to  tlie  ground  below,  a  distance  of  some  three  or  four 
feet,  thereby  sustaining  bodily  injuries,  to  recover  which  she  brings 
this  action. 

It  seems  that  this  hole  in  the  floor  was  about  twenty-five  and  one- 
half  inches  in  length  and  twenty-two  and  one-half  inches  in  width, 
and  that  the  cover  thereto,  which  was  constructed  of  the  same 
material  as  the  floor  itself,  was  composed  of  nine  pieces  of  board 
one  and  one-eighth  inches  in  thickness,  which  were  nailed  or  screwed 
to  a  batten  on  the  under  side,  nine  inches  wide,  so  that  when  in 
place  the  cover  rested  upon  joists  and  was  even  with  the  surface  of 
the  floor.  There  were  no  hinges  upon  the  cover,  but  when  placed  in 
position  it  fitted  so  closely  that  in  order  to  be  removed  it  had  to  be 
pried  up. 

Upon  the  day  in  question  some  plumbers  who  were  in  the  defend- 
ant's employ  had  occasion  to  do  some  work  under  the  office  floor,  in 
order  to  accomplish  which  they  removed  the  cover  to  the  trap,  and 
instead  of  replacing  the  same  in  the  position  in  which  they  found  it, 
they  left  it  raised  a  little  on  one  side,  so  that  when  the  plaintiff 
stepped  upon  it  it  tipped  up  and  let  a  portion  of  her  person  down 
through  the^hole,  with  the  result  already  mentioned. 

Frmik  Siscockj  for  the  appellant. 

T.  E.  Hancock  and  John  W.  Hogan^  for  the  respondent 

Adams,  P.  J. : 

The  plaintiff  testified,  and  in  this  she  was  uncontradicted,  that  she 
had  never  seen  this  trap  door  and  did  not  know  of  its  existence 
until  the  accident  occurred,  so  that  there  was  little,  if  any,  evidence 
tending  to  establish  contributory  negligence  upon  her  part,  and  the 
jury  were  instructed  that  if  it  could  be  said  that  the  accident  was. 
attributable  solely  to  the  carelessness  of  the  plumbers  in  omitting  to» 
properly  adjust  the  cover  to  the  opening,  the  plaintiff  must  fail  in 
her  action,  inasmuch  as  the  negligent  parties  in  that  event  occupied 
the  relation  of  co-employees  to  the  plaintiff. 
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This  instruction,  we  think,  was  manifestly  a  correct  statement  of 
the  law  of  the  case  ;  for  it  seems  that  the  medianics  who  it  is  claimed 
left  the  cover  in  an  imsafe  condition,  although  called  "  plumbers,'* 
were  in  the  regular  service  of  the  defendant,  and  not,  as  might 
naturally  be  inferred,  the  servants  of  another  master  called  in  to 
perform  work  of  an  independent  nature. 

The  jury  were  further  instructed  that  they  might  determine 
whether  or  not  the  place  in  which  the  plaintiff  was  required  to  per- 
form the  service  rendered  by  her  was,  under  all  the  circumstances 
of  the  case,  a  reasonably  safe  one,  and  that  if  they  found  it  was  not, 
they  were  at  liberty  to  return  a  verdict  for  the  plaintiflE  even  though 
her  injuries  were  the  result  of  the  combined  negligence  of  the 
defendant  and  its  plumber  employees. 

This,  it  is  hardly  necessary  to  suggest,  is  also  a  correct  statement 
of  the  law,  provided  the  case  furnishes  any  evidence  which  will 
fairly  support  a  verdict  based  upon  the  assumption  that  the  defend- 
ant failed  to  perform  tlie  duty  which  the  law  requires  of  every 
master,  which  is,  not  to  furnish  his  servants  with  the  best  and  safest 
place  and  appliances  in  and  with  which  to  perform  the  services 
required  of  them,  but  simply  to  exercise  a  proper  degree  of  care  in 
order  that  they  may  be  reasonably  safeguarded  in  these  respects^ 
{Dames  v.  Sizer^  3  App.  Div.  11.) 

In  this  particular  case  the  only  omission  of  duty  charged  against  the 
defendant  was  the  failure  to  secure  the  trap  cover  to  the  floor  by 
means  of  hinges,  and  it  was  left  to  the  jury  to  say  whether  such 
omission  constituted  negligence  within  the  rule  of  law  applicable 
to  cases  of  this  description. 

In  stating  this  rule,  the  Court  of  Appeals  has  said,  in  a  very  recent 
case,  that  ^^  it  has  not  been  understood  to  be  the  rule  in  this  state 
that  in  the  performance  of  work  of  this  character  the  master,  after 
making  the  place  in  the  first  instance  reasonably  safe  for  the  prose* 
cution  of  the  work,  has  any  duty  to  perform  other  than  in  the  fur- 
nishing of  safe  appliances  and  the  employment  of  competent  and 
skillful  employees.  Under  the  guise  of  an  application  of  the  rule 
requiring  a  master  to  furnish  a  reasonably  safe  place  for  his  servants 
to  work  in,  other  attempts  before  this  have  been  made  to  deprive  a 
defendant  of  the  benefit  of  another  equally  well-settled  and  just  rule 
of  the  law  of  negligence,  tliat  a  party  shall  not  be  held  responsible 
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to  a  servant  for  an  injury  occasioned  by  the  neglect  of  a  competent 
co-employee."     {Pe?Ty  v.  Rogers^  157  N.  Y.  251,  255.) 

And  this  is  not  the  declaration  of  any  new  principle,  bnt  simply  the 
statement  of  one  which  has  been  frequently  enunciated  by  the  same 
tribunal  nnder  differing  conditions  of  fact.  {Tlusseyy.  Coger^  112 
K  Y.  614;  FUhert  v.  D,  <&  II,  C.  Co.,  121  id.  207;  Hogan  v. 
Smithy  125  id.  774;  Geoghegaii  v.  Atlas  Steamship  Co.^  146  id. 
369.) 

Tested  by  the  rule  as  thus  declared,  we  fail  to  see  how  it  can  be 
said  that  the  place  in  which  the  plaintiff  was  required  to  perform 
her  work  was  unsafe  in  any  sense  for  which  the  defendant  was 
responsible. 

The  cover  for  the  trap  was  beyond  all  question  so  constructed  as 
to  withstand  the  greatest  weight  which,  under  any  conceivable  cir 
cumstances,  would  ever  rest  upon  it,  and  when  adjusted  in  the  man- 
ner designed  by  the  defendant,  it  was  not  only  flush  with  the  floor, 
but  it  was  a  part  of  the  floor  and  just  as  firm  and  safe  as  any  other 
part.  Indeed,  it  appears  that,  in  such  circumstances,  it  was  so 
firmly  and  closely  fitted  to  the  aperture  for  which  it  w^as  constructed 
that  it  required  some  effort  to  remove  it,  and  this  being  so,  the  con- 
clusion is  irresistible  that  but  for  the  failure  of  the  plumbers  to 
replace  the  cover  in  the  exact  condition  in  which  they  found  it,  the 
plaintiff  would  have  escaped  the  injury  which  subsequently  resulted. 

It  is  possible  that,  if  the  cover  had  been  adjusted  by  means  of 
hinges,  this  particular  accident  would  not  have  occurred  ;  but  even 
assuming  this  to  be  so,  it  does  not  follow  that  the  defendant's  lia- 
bility is  established,  for  the  fact  still  remains  that,  with  the  means 
of  adjustment  which  it  had  furnished,  and  which,  so  far  as  appears, 
had  always  theretofore  proved  sufficient,  the  place  was  both  safe 
and  suitable,  within  the  rule  cited,  and,  if  so,  the  verdict  of  the  jury 
has  nothing  upon  which  to  rest.  {Marsh  v.  Chickeringy  101  N.  Y. 
396  ;  D'Arcy  v.  Z.  7.  E.  R,  Co,,  34  App.  Div.  275.) 

These  views  necessarily  lead  to  a  reversal  of  the  judgment  and 
order  appealed  from. 

All  concurred. 

0 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  event. 
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Caroline  H.  Howard  and  Henry  C.  Howard,  Plaintiffs,  v.  Wal-  .._- 245 

TEB  G.  RoBBiNs,  Respondent ;  The  Third  National  Bank  of  jal70  NY  498 
Buffalo,  Appellant,  Impleaded  with  Others. 

Judgment  of  mortgage  fared  sure  —  rigM  of  the  mortgagor  to  compel  an  assigiiee  of 
the  judgment  (who  is  aleo  the  lioUier  of  a  second  mortgage)  to  transfer  the  judgment 
to  him — effect  of  not  recording  an  assumption  of  a  bond  and  mortgage. 

One  Robbins,  the  manager  of  the  Ellicott  Square  Bank  of  Buffalo,  purchased  a 
leasehold  interest  in  real  property  at  a  foreclosure  sale.  Immediately  there- 
after he  gave  his  bond  accompanied  by  a  mortgage  on  the  premises  to  secure  a 
loan  made  to  him  by  one  Howard.  At  the  same  time  the  bank,  in  whose  behalf 
Robbins  was  acting,  gave  to  Robbins  its  written  undertaking  to  pay  the  said 
bond  and  mortgage  and  to  protect  him  from  any  liability  on  account  thereof. 

Kobbins  then  conveyed  the  premises  to  the  bank  by  a  quitclaim  deed  which  did 
not  contain  any  clause  by  which  the  grantee  agreed  to  assume  the  mortgage. 
Subsequently  the  bank  conveyed  the  premises  to  one  Harriette  £.  Jones  by  a 
deed  which  did  contain  an  assumption  clause.  The  said  Harriette  E.  Jones 
executed  a  mortgage  on  the  premises  to  one  Mary  H.  Ney,  which  mortgage 
was  assigned  to  the  Third  National  Bank  of  Buffalo. 

Subsequently  the  Howards,  the  holders  of  the  first  mortgage,  commenced  an 
action  to  foreclose  the  same,  demanding  judgment  against  the  defendant  Rob- 
bins for  any  deficiency.  After  the  action  had  been  prosecuted  to  a  judgment 
of  foreclosure  and  sale,  the  Third  National  Bank,  which  still  held  the  second 
mortgage,  paid  the  amoimt  of  the  judgment  and  obtained  an  assignment  of  the 
same  from  the  Howards  and  declined  to  sell  the  property. 

Bobbins  demanded  that  a  sale  should  be  made  pursuant  to  the  judgment,  or  that 
an  assignment  of  the  judgment  be  made  to  him  upon  payment  of  the  amount 
thereof,  or  else  that  he  be  relieved  from  any  personal  liability  for  its  payment, 
to  each  of  which  demands  the  Third  National  Bank  refused  to  accede,  contend- 
ing that  it  was  entitled  to  apply  the  revenues  of  the  leasehold  upon  its  second 
mortgage  to  the  exclusion  of  the  first  mortgage  and  still  retain  the  judgment 
for  the  payment  of  which  Robbins  was  personally  liable. 

Upon  an  appeal  from  an  order  directing  the  Third  National  B»ink  to  execute  an 
assignment  to  Robbins  of  the  judgment  of  foreclosure  and  sale  and  the  bond 
and  mortgage  on  which  the  judgment  was  founded  upon  his  paying  the  amount 
thereof  and  costs, 

Held,  that  the  fact  that  the  agreement  between  Robbins  and  the  Ellicott  Square 
Bank,  by  which  the  latter  agreed  to  assume  the  payment  of  the  bond  and 
mortgage,  was  not  recorded  and  was  not  known  to  Harriette  E.  Jones,  did  not 
create  a  hiatus  of  personal  liability  in  the  chain  of  conveyances  which  would 
render  unenforcible  the  undertaking  of  Han*iette  E.  Jones  to  pay  the  mortgage; 

That  the  assumption  clause  contained  in  the  deed  to  Harriette  E.  Jones  rendered 
it  incumbent  upon  subsequent  incumbrancers  or  purchasers  to  ascertain  what 
basis  there  was  for  this  assumption  of  liability; 
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That  as  the  land  constituted  the  primary  fund  for  the  payment  of  the  indebted- 
ness and  Bobbins  was  personally  liable  to  the  plaintiffs  on  his  bond,  he  was 
entitled  to  compel  an  assignment  of  the  bond  and  mortgage  to  himself,  not- 
withstanding that  as  between  himself  and  the  Ellicott  Square  Bank  he  was  the 
surety  and  the  bank  was  the  principal  debtor; 

That  the  doctrine  of  subrogation  did  not  entitle  a  junior  incumbrancer  to  acquire 
a  prior  incumbrance  and  apply  the  income  of  the  property  to  the  payment  of 
the  Junior  incumbrance  to  the  exclusion  of  the  senior  incumbrance; 

That  the  judgment  of  foreclosure  and  sale  was  not  a  bar  to  Bobbins'  claim  that. 
as  between  him  and  the  Ellicott  Square  Bank,  he  was  only  secondarily  liable, 
as  it  was  the  privilege  of  the  plaintiffs  in  the  action  to  hold  Bobbins  alone  for 
the  deficiency  instead  of  bringing  in  the  Ellicott  Square  Bank  and  Harriette  £. 
Jones. 

Adams,  P.  J.,  and  McLennan,  J.,  dissented. 

Appeal  by  the  defendant,  The  Third  National  Bank  of  Buffalo, 
from  an  order  of  the  County  Court  of  Erie  county,  entered  in  the 
office  of  the  clerk  of  the  county  of  Erie  on  the  6th  day  of  May, 
1901,  directing  the  defendant,  The  Third  National  Bank  of  Buf- 
falo, to  execute  and  deliver  to  the  defendant,  Walter  G.  Bobbins, 
an  assignment  of  the  judgment  of  foreclosure  and  sale  in  this  action 
and  the  bond  and  mortgage  upon  which  the  judgment  is  founded, 
npon  his  paying  the  amount  unpaid,  including  interest  thereon  and 
costs  and  expenses,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  Slst  day  of  May,  1901,  appointing  a  temporary  receiver 
of  the  rents  and  income  of  the  leasehold  property  and  dii*ecting 
that  they  be  applied  towards  the  payment  of  taxes  and  ground  rent 
thereafter  accruing. 

Loran  Z.  Lewisj  Jr.^  for  the  appellant. 

William  Z.  Marcy^  for  the  respondent. 

Spbino,  J. : 

In  1897  the  defendant  Bobbins  purchased  at  a  foreclosure  sale  a 
leasehold  interest  in  certain  premises  on  Niagara  street  in  the  city 
of  Buffalo.  Bobbins  was  then  the  manager  of  the  Ellicott  Square 
Bank  in  that  city  and  acquired  title  to  the  premises  on  behalf  of 
that  bank,  which  paid  in  cash  over  $1,800  on  the  purchase  price  of 
the  premises  at  the  time.  Bobbins,  immediately  upon  becoming 
vested  with  the  legal  title,  and  in  accordance  with  an  arrangement 
then  made,  gave  his  bond  accompanied  by  a  mortgage  on  these 
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premises  to  secure  the  payment  of  $5,000  loaned  to  him  by 
Ethan  H.  Howard,  the  mortgagee.  At  the  same  time  the  bank 
gave  to  Bobbins  its  written  undertaking  to  pay  the  said  bond  and 
mortgage  and  to  protect  him  from  any  liability  on  account  thereof. 

On  March  21,  1898,  he  conveyed  the  premises  to  the  bank  by 
quitclaim  deed.  By  deed  dated  September  14,  1899,  but  not 
Acknowledged  or  delivered  until  November  of  that  year,  the  bank 
conveyed  the  premises  to  Harriette  E.  Jones  who  by  a  clause  in  the 
<5onveyance  assumed  the  payment  of  the  mortgage.  On  November 
•9, 1899,  Harriette  E.  Jones  executed  a  mortgage  on  these  premises 
to  Mary  H.  Ney  to  secnre  the  payment  of  $2,000,  and  on  that  day 
the  mortgagee  assigned  the  mortgage  to  the  Third  National  Bank 
of  Buffalo  which  still  holds  it. 

The  holders  of  the  first  mortgage  commenced  this  action  to  fore- 
-close  the  same,  asking  for  judgment  for  deficiency  against  the 
defendant  Bobbins.  The  action  was  prosecuted  to  judgment  and 
the  premises  were  advertised  for  sale  pursuant  to  the  judgment  on 
March  29,  1901.  On  the  twenty-eighth  day  of  March  the  defend- 
ant, the  Third  National  Bank,  paid  the  amount  of  the  judgment  and 
obtained  an  assignment  of  the  same  from  the  plaintiffs  and  declined 
to  sell  the  property.  The  defendant  Bobbins  insisted  on  the  sale  of 
the  property  and  offered  to  pay  the  amount  of  the  judgment  and 
take  an  assignment  thereof,  but  the  Third  National  Bank  refused  to 
assign  the  same,  as  did  the  attorney  for  the  holders  of  the  mortgage 
to  whom  a  like  offer  was  made  to  pay  the  judgment  and  take  an 
assignment  thereof.  The  leasehold  is  subject  to  the  payment  of 
rent  to  the  owners  of  the  fee,  and  to  provide  for  this  and  also  to 
meet  the  taxes  accruing  during  the  pendency  of  this  appeal  a 
receiver  was  appointed. 

The  lease  has  nearly  fifteen  years  of  life  and  the  revenues  are 
valuable,  and  the  Third  National  Bank  insists  that  it  can  apply  the 
aame  on  its  second  mortgage  until  paid  and  still  retain  the  judgment, 
for  the  payment  of  which  the  defendant  is  personally  liable.  Inas- 
much as  the  value  of  the  leasehold  will  materially  lessen  as  the 
expiration  of  the  term  of  the  lease  approaches,  and  the  judgment 
will  continue  to  increase  by  accruing  interest,  it  is  very  important  to 
the  respondent  that  his  rights  be  determined. 

The  respondent  contends  that  a  sale  of  the  premises  should  be 
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ordered  pnrsaant  to  the  jadgment,  or  an  assignment  of  the  same  be 
made  to  him  upon  payment  thereof,  or  else  that  he  be  relieved  from 
any  personal  liability  for  its  payment,  to  each  of  which  the  appel- 
lant refuses  to  accede. 

When  the  bank  assumed  the  payment  of  the  bond  and  mortgage 
it  became  the  primary  debtor  and  Robbins  its  surety.  This  is  ele- 
mentary. (1  Wilt.  Mort.  Forec.  §  223 ;  Jones  Mort.  [5th  ed.]  §  741.) 
It  is  equally  fundamental  that  the  land  or  the  leasehold  must 
first  be  resorted  to  before  any  enforcement  can  be  had  upon  the 
covenant  or  agreement  of  assumption.  The  grantee  or  person 
assuming  the  payment  of  a  mortgage  is  liable  for  any  deficiency 
which  may  exist  after  the  application  of  the  avails  of  the  sale  pur- 
suant to  the  judgment  upon  the  mortgage  debt.  (Thomas  Mort. 
[2d  ed.]  §  577.)  In  the  present  case,  therefore,  Robbins  can  obtain 
no  redress  against  the  Ellicott  Square  Bank  upon  its  agreement  to 
indemnify  and  save  him  harmless  until  the  extent  of  the  harm  he 
has  suffered  has  been  measured  and  ascertained  by  the  sale  of  the 
land  and  payment  of  the  avails  in  diminution  of  the  judgment. 

If  the  Ellicott  Square  Bank  is  liable  on  its  agreement  to  Robbins, 
then  Harriette  E.  Jones  is  hable  also  on  her  assumption  of  the  mort- 
gage in  the  conveyance  to  her.  Liability  under  an  assumption 
clause  is  based  upon  the  personal  liability  of  the  person  for  whose 
benefit  it  is  given.  The  contract  is  between  the  grantor  and  grantee 
and  is  one  of  indemnity,  and  if  there  is  no  danger,  no  liability  to 
the  grantor,  then  there  is  no  occasion  for  indemnity.  This  princi- 
ple is  thoroughly  settled  by  many  adjudications  in  this  State. 
(  Vrooman  v.  Turner,  69  N.  Y.  280 ;  Wager  v.  Link,  134  id.  122.) 

Bnt  while  the  mortgagee  is  a  stranger  to  the  covenant  or  agree- 
ment to  pay  the  mortgage,  it  inures  to  his  benefit  on  the  principle 
that  the  security  taken  by  a  surety  for  his  protection  can  be  reached 
by  the  principal  creditor  even  though  he  was  not  aware  of  its  exist- 
ence. {Garnsey  v.  Roger  a,  47  N.  Y.  233.)  It  is  contended  in  the 
present  case  that  the  agreement  between  the  Ellicott  Square  Bank 
and  Robbins  was  a  secret  agreement  and  unknown  to  Harriette  E. 
Jones,  and  hence  her  assumption  does  not  render  her  personally 
liable.  It  is  also  urged  that  the  Third  National  Bank  by  an  exam- 
ination of  the  record  would  have  found  nothing  upon  which  to 
hinge  any  personal  responsibility  of  the  Ellicott  Square  Bank,  and, 
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therefore,  conld  not  know  that  Bobbins  was  a  surety  and  the  bank 
the  primary  debtor.  The  agreement  was  not  secret  in  the  sense 
that  it  was  concealed  or  hidden  from  any  one.  It  was  a  writing 
entered  into  pursuant  to  a  formal  resolution  of  the  board  of  directors 
of  the  bank,  but  there  was  no  occasion  to  blazon  it  forth.  Whether 
public  or  private,  recordable  or  non-recordable,  known  or  unknown 
to  the  subsequent  grantee,  makes  no  difference  to  one  who  has  per- 
sonally assumed  the  payment  of  the  mortgage  debt.  The  Ellicott 
Square  Bank  and  Bobbins  had  a  right  as  between  themselves  to 
regulate  their  liability.  Primarily  they  were  the  only  parties  inter- 
ested in  this  agreement,  and  if  it  was  valid  and  binding  between 
them  it  was  of  sufficient  strength  to  support  an  assumption  of  the 
mortgage  by  the  subsequent  grantee.  The  test  is,  was  the  bank 
liable  for  the  payment  of  the  mortgage  ?  If  so,  then  the  undertaking 
by  Harriette  E.  Jones  was  enforcible  and  there  was  no  hiatus  of 
personal  liability  in  the  chain  of  conveyances.  Even  a  parol  agree- 
ment by  the  grantee  to  pay  a  mortgage  for  which  the  grantor  is 
personally  responsible  is  enforcible.  {Taintor  v.  Ilemmingwm/y  18 
Hun,  458;  aflfd.  on  opinon  below,  83  N.  Y.  610;  Jones  Mort. 
[5th  ed.]  §  750;  Thomm  v.  Dickinson j  12  N.  Y.  364;  Bemmg- 
ton  V.  Palmer^  62  id.  31.) 

In  Wager  v.  Link  (134  N.  Y.  122)  Jennie  and  Edward  Sully  gave 
a  mortgage  upon  premises  owned  by  them  as  collateral  security  to 
their  bond  accompanying  the  mortgage.  Afterward  they  conveyed 
the  premises  to  one  Kellogg  by  quitclaim  deed,  which  contained  no 
covenant  to  pay  the  mortgage.  Later  on  Kellogg,  the  owner  of  the 
premises,  gave  his  bond  to  the  mortgagee  of  the  Sully  mortgage, 
covenanting  to  pay  whatever  of  the  mortgage  debt  remained  unpaid 
after  the  obligee  had  exhausted  his  remedy  against  the  premises, 
Kellogg  conveyed  to  Link,  who  assumed  the  payment  of  this  mort- 
gage. The  bond  of  Kellogg  was  noc  recorded  and  Link  did  not 
know  of  its  existence.  The  referee  held  that  he  was  not  personally 
liable  on  the  assumption  clause,  and  the  General  Term  sustained  the 
referee.  The  ground  of  the  decision  of  the  General  Term  was  the 
facts  above  recited,  showing  the  absence  of  knowledge  by  Link  of 
the  bond  of  his  grantor,  and  as  the  deed  contained  no  assumption 
clause  he  had  a  right  to  believe  that  this  grantee,  his  immediate 
grantor,  was  not  personally  chargeable  with  the  payment  of  the 
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mortgage.  The  coart  at  General  Term  (58  Hnn,  272)  cited  the  case 
of  Vrooman  v.  Turner  {supra)  and  kindred  cases  to  uphold  its  decis- 
ion. Dpon  appeal  to  the  Coart  of  Appeals  the  judgment  was 
reversed  and  Link  held  liable  npon  his  assumption  covenant.  The 
court  held  that  neither  the  fact  he  was  not  aware  of  the  bond  Kel- 
logg had  given  to  the  mortgagee,  nor  that  Kellogg's  liability  was  bj 
an  instrument  independent  of  the  conveyance  to  him,  did  not  exoner- 
ate Link.  After  a  sale  of  the  premises  the  case  was  again  before  the 
Court  of  Appeals  (150  N.  Y.  549).  The  defendant  Link  insisted  that 
the  decision  on  the  former  appeal  adjudging  that  the  covenant  in  his 
deed  inured  to  the  advantage  of  the  holder  of  the  mortgage  "  is  a 
departure  from,  or  at  least  an  extension  of  the  doctrine  of  equitable 
subrogation  as  heretofore  understood  and  applied."  The  court  dis- 
agreed with  this  contention,  and  after  discussing  the  proposition 
says  (p.  555):  ^'This  bond,  although  given  subsequently  to  his 
acquiring  the  title  to  the  land,  was  executed  and  delivered  before  his 
conveyance  to  Link,  and  it  does  not  admit  of  doubt  that  it  created 
an  obligation  on  the  part  of  Kellogg  which  conid  have  been 
enforced  in  the  present  action,  if  the  plaintiff  had  made  Kellogg  a 
party,  and  sought  relief  against  him  on  the  bond.  When  Kellogg 
took  the  covenant  from  Link  he  had  an  interest  to  protect  himself 
against  his  liability  on  the  bond.  It  was,  it  is  true,  a  personal 
covenant  between  Kellogg  and  Link.  But  it  is  generally  true  in 
cases  of  assumption  clauses  in  deeds,  that  the  covenant  is  in  form 
between  the  grantee  and  grantor  only ;  but  where  the  grantor  is 
bound  for  the  mortgage  debt,  then  equity  treats  it  as  a  covenant  of 
indemnity  to  the  grantor  and  the  grantee  as  a  surety  for  the  grantor 
against  his  liability  for  the  debt,  of  which  relation  the  creditor  may 
avail  himself  under  the  general  principle  adverted  to.  This  benefi- 
cent principle  prevents  unnecessary  litigation  and  appropriates  the 
security  to  reinforce  the  original  obligation  according  to  manifest 
justice  and  equity.  It  is  urged  that  the  fact  that  Kellogg's  liability 
was  not  created  by  his  deed  from  the  mortgagors,  but  by  a  subse- 
quent and  independent  transaction  between  him  and  the  plaintiff, 
renders  the  doctrine  of  HaUey  v.  lieed  (9  Pai.  446)  and  the  cases 
following  it  inapplicable.  It  is  true  that  most  of  the  cases  in  which 
the  principle  has  been  applied  in  our  courts  have  been  cases  where 
the  covenant  to  assume  and  pay  the  mortgage  was  contained  in  the 
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deed  conveying  the  premises.  But  the  principle  that  the  creditor 
may  avail  himself  of  the  covenant  does  not  rest  upon  the  fact  that 
it  was  contained  in  or  was  cotemporaneous  with  the  conveyance  of 
the  land.  The  point  to  be  determined  in  eacli  case  was  whether  the 
grantor  in  the  deed  had  incurred  a  personal  liability  to  pay  the  debt. 
If  he  had,  it  was  wholly  immaterial  whether  the  liability  was  created 
by  a  covenant  in  his  deed  or  by  an  independent  writing.  It  was 
necessary  to  establish  his  liability  in  some  way,  for,  if  he  was  under 
no  liability,  the  covenant  of  his  grantee  did  not  place  the  latter  in 
the  position  of  surety  for  the  grantor,  and  the  grantor  being  under 
no  liability  to  the  creditor  the  covenant  could  not  inure  to  his  benefit. 
The  deeds  in  those  cases  were  only  important  because  they  contained 
the  personal  covenant  necessary  to  create  the  liability.  But  a  bond 
or  other  creditor  who  has  no  security  by  mortgage,  but  only  the 
personal  liability  of  the  obligor  or  principal  debtor,  may,  for  the 
«ame  reason  as  in  mortgage  cases,  avail  himself  of  an  indemnity 
held  by  the  obligor  or  original  debtor  from  a  third  person  against 
his  liability.  So,  also,  the  fact  that  Kellogg  assumed  no  liability  to 
his  grantors  for  the  mortgage  debt,  or  otherwise  by  any  agreement 
with  them,  is  immaterial.  He  incurred  a  liability  by  his  bond  to 
the  plaintiff  subsequently  given,  and  when  he  conveyed  to  Link 
he  imposed  upon  him  the  primary  duty  to  discharge  that  obligation 
as  a  part  consideration  for  the  conveyance." 

While  it  appears  to  me  that  the  authorities  cited  effectually  dis- 
pose of  the  contention  that  Harriette  E.  Jones  was  not  liable  because 
the  liability  of  the  bank  depended  upon  an  agreement  which  may 
not  have  been  known  to  her  and  which  was  not  recorded,  there  is 
another  suggestion  which  is  equally  potential.  By  assuming  the 
payment  of  the  mortgage  in  the  conveyance  a  clear  intention  was 
manifest  on  her  part  to  become  liable  for  any  deficiency  which  might 
arise.  This  i-ecital  in  the  deed  for  whatever  it  was  worth  was  bind- 
ing upon  subsequent  incumbrancers  or  purchasers.  It  was  notice 
to  them  that  she  had  assumed  tlie  payment  of  the  mortgage,  and  it 
was  incumbent  upon  them  to  ascertain  what  basis  there  was  for  this 
assumption  of  liability.  They  were  put  upon  their  inquiry.  They 
must  have  realized  that  the  assumption  clause  was  not  inserted 
in  the  conveyance  as  an  idle  ceremony.  They  could  not  ignore  it 
or  treat  it  as  surplusage.     If  tliey  expected  to  be  relieved  of  any 
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personal  responsibility  fonnded  upon  a  break  in  the  chain  of  those 
liable  for  the  payment  of  the  mortgage  debt,  they  must  be  certain 
that  their  premise  was  correct  and  the  break  existed.  This  is 
especially  true  when  it  is  evident  that  personal  responsibility  may 
be  made  eflfective  by  an  agreement  separate  from  the  conveyance 
and  not  recorded.  The  EUicott  Square  Bank  was  located  in  the 
city  of  Buffalo,  as  was  also  the  appellant,  and  Harriette  E.  Jones 
also  resided  in  that  city.  The  slightest  diligence  on  the  part  either 
of  the  appellant  or  the  grantee,  Harriette  E.  Jones,  would  have 
apprised  them  of  the  existence  of  the  agreement  by  which  the 
EUicott  Square  Bank  became  liable  for  the  payment  of  this 
mortgage. 

If  these  views  are  correct,  Robbins  was  entitled,  upon  payment  of 
the  bond  and  mortgage,  to  compel  its  assignment  to  himself.  The 
land  was  the  property  primarily  to  be  used  to  meet  the  indebtedness, 
but  Eobbins  was  personally  liable  to  the  plaintiflEs  on  his  bond,  and 
while  as  to  the  EUicott  Square  Bank  he  was  a  surety  and  it  the  prin- 
cipal debtor,  yet  the  plaintiffs  might  maintain  an  action  at  law  on 
the  bond,  or  hold  him  primarily  liable  for  any  deficiency  accruing 
on  the  sale. 

It  is  urged  that  the  holder  of  the  second  mortgage  had  the  right, 
as  junior  incumbrancer,  to  pay  the  mortgage  and  require  its  assign- 
ment, or,  if  not  assigned,  it  would  be  subrogated  to  all  the  rights  of 
the  plaintiffs.  That  principle  ordinarily  obtains;  but  the  rights  of 
the  holder  of  the  second  mortgage  are  certainly  not  superior  to  those 
of  Robbins.  The  doctrine  of  subrogation  is  available  to  any  one 
who  pays  a  debt  for  which  he  is  responsible  to  the  creditor,  but  who 
among  other  debtors  is  secondarily  liable.  If  there  had  been  no 
assumption  by  Harriette  E.  Jones  or  the  EUicott  Square  Bank,  Rob- 
bins could  have  paid  the  first  mortgage  and  compelled  an  assignment 
to  him,  or,  if  paid  without  assignment,  he  would  have  l)een  substi- 
tuted to  the  rights  of  the  holders  of  the  mortgage.  Whether  liis 
grantees  were  personally  liable  or  not,  he  could  insist  that  the  land 
should  be  the  fund  out  of  which  the  mortgage  debt  was  to  be 
paid,  as  far  as  it  would  meet  the  indebtedness.  The  doctrine  of  sub- 
rogation is  founded  on  "equity  and  justice,"  and  a  junior  incum- 
brancer cannot  successfully  assert  its  adoption  where  it  will  be  to 
the  disadvantage  of  one   whose   rights  are  superior  to  those  it 
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possesses.  A  third  mortgagee  may  pay  the  first  lien  and  stand  in 
the  place  of  the  first  mortgagee,  but  he  may  not  apply  the  income 
accruing  from  the  property  in  payment  of  the  third  lien  to  the 
exclusion  of  the  second  mortgage.  If  the  contention  of  the  appel- 
lant is  correct,  it  has  obtained  by  its  assignment  of  the  mortgage  in 
suit  greater  rights  than  the  plaintiffs  possessed.  With  the  plaintiffs 
the  holders  of  the  mortgage,  Robbins  could  pay  the  lien  and  com- 
pel its  assignment  to  him  and  require  that  the  rents  be  applied 
toward  its  extinguishment,  but  the  appellant  contends  that  this  right 
which  is  valuable  to  him  has  been  lost  because  it  has  purchased  the 
mortgage.  The  Third  National  Bank  by  its  assignment  acquired 
whatever  rights  the  mortgagee  or  the  judgment  creditors  possessed 
and  no  more.  The  rights  Robbins  had  when  the  judgment  was 
lield  by  the  plaintiffs  still  inure  to  him.  They  cannot  be  cut  off  or 
impaired  against  his  protest.  The  appellant  acquired  its  lien  with 
knowledge  of  the  first  incumbrance.  It  knew  that  the  land  must 
first  be  devoted  to  the  extinguishment  of  that  lien.  It  knew  that 
the  first  mortgage  was  collateral  security  to  the  bond  given  by  Rob- 
bins. It  could  not  assert  the  principle  of  equitable  subrogation 
to  the  detriment  of  Robbins  whose  rights  were  inherent  in  that 
first  obligation  before  the  second  mortgage  had  any  existence.  The 
injustice  of  the  appellant's  position  is  obvious.  It  expects,  under 
its  assignment,  to  apply  the  rents  to  the  payment  of  its  mortgage, 
a  second  lien,  and  still  hold  Robbins  liable  for  the  first  mortgage 
with  its  accumulation  of  interest  while  the  value  of  the  leasehold  is 
constantly  depreciating.  There  is  no  principle  of  equity  which  will 
uphold  that  transaction.  The  enforcement  of  this  doctrine  would 
make  the  second  mortgage  the  better  security. 

The  point  is  made  by  the  appellant's  counsel  that  the  judgment 
in  the  foreclosure  action  is  a  bar  to  the  claim  of  the  respondent,  that 
as  between  him  and  the  Ellicott  Square  Bank  he  is  only  secondarily 
liable.  The  complaint  was  the  usual  one  in  a  mortgage  foreclosure 
action  and  set  out  the  bond  which  respondent  gave  and  to  which 
the  mortgage  was  collateral  and  asked  for  judgment  for  deficiency 
against  him.  To  this  he  had  no  defense.  The  allegations  were 
strictly  true.  He  was  liable  to  the  plaintiffs  on  his  bond.  The 
judgment  is  an  estoppel  in  that  it  determined  that  he  was  liable  on 
his  bond  to  the  plaintiffs  and  the  verity  of  that  judgment  to  its  fall 
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est  extent  he  is  not  seeking  to  impair.  If  the  plaintiffs  were  con- 
tent to  hold  Bobbins  only  for  the  deficiency,  instead  of  bringing 
in  the  EUicott  Square  Bank  and  Harriette  E.  Jones,  that  was  their 
privilege  and  called  for  no  interference  by  appellant  or  Bobbins. 
If  one  holds  an  obligation  against  half  a  dozen  persons  who  are 
severally  liable  for  its  payment,  he  is  not  obliged  to  sue  them  all. 
If,  among  themselves,  some  are  sureties  and  others  principals,  the 
fact  that  the  pei*son  to  whom  they  are  all  liable  recovers  against 
one  or  more  does  not  settle  tlieir  rights  among  themselves.  Further- 
more, the  action  was  proceeding  exactly  as  the  respondent  desired. 
The  sale  under  tlie  judgment  would  establish  the  extent  of  the 
deficiency  which  he  must  pay  and  concurrently  would  fix  the  liabihty 
of  the  Ellicott  Square  Bank  to  him.  He  desired  the  judgment 
enforced  and  it  is  the  intervention  of  the  appellant  to  prevent  this 
of  which  he  is  now  complaining. 

It  is  contended  by  the  appellant  that  this  matter  should  not  be 
disposed  of  on  a  motion.  The  facts  were  undisputed.  It  is  made 
in  a  pending  action.  So  far  as  the  record  shows,  there  was  no 
request  to  the  county  judge  to  order  a  reference  to  ascertain  the 
facts.  Of  his  own  motion  he  might  have  ordered  this  to  be  done 
but  as  the  facts  were  undisputed  he  doubtless  deemed  it  unneces- 
sary. In  any  event,  there  is  no  necessity  for  this  court  to  pursue 
that  course. 

The  order  should  be  affirmed,  with  ten  dollars  costs  and  disburse- 
ments of  this  appeal. 

Williams  and  Hiscock,  J  J.,  concurred ;  MoLennak,  J.,  dissented 
in  opinion,  in  which  Adams,  P.  J.,  concurred  on  first  ground  stated 
therein. 

McLennan,  J.  (dissenting) : 

Upon  this  appeal  we  are  to  determine  whether  or  not  a  mort- 
gagor in  a  first  mortgage,  who  has  conveyed  his  equity  of  redemp- 
tion in  the  mortgaged  property  to  a  vendee  who  is  financially 
responsible  by  a  quitclaim  deed  which  contains  no  assumption  of  or 
agreement  to  pay  the  mortgage,  is  entitled  to  be  subrogated  to  the 
rights  of  his  mortgagee  who  has  commenced  an  action  to  foreclose 
the  mortgage,  and  compel  an  assignment  of  it  to  him  as  against  the 
mortgagee  in  a  second  mortgage  upon  the  same  property,  becanse 
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of  a  secret  agreement  by  the  vendee  to  assume  and  pay  the  first 
mortgage,  and  because  in  a  deed  conveying  tlie  property,  subse- 
quently executed  by  the  vendee,  Iiis  grantee  assumed  its  payment, 
and  without  any  attempt  having  been  made  on  the  part  of  the 
mortgagor  to  enforce  such  agreement  against  his  vendee,  and  with- 
out any  allegation  that  such  vendee  is  unable  or  unwilling  to  per- 
form the  same. 

Also,  whether  or  not  such  mortgagor,  who  was  made  a  party  to 
and  appeared  in  such  foreclosure  action,  in  which  judgment  was 
rendered  adjudging  him  to  be  the  principal  debtor  and  alone  liable 
for  any  deficiency,  may  compel  a  junior  mortgagee,  who  was  also 
made  a  defendant  in  the  action  and  who  has  purchased  the  judg- 
ment rendered  therein  for  the  protection  of  his  junior  security,  to 
assign  such  judgment  to  him  and  relinquish  all  his  rights  there- 
under, without  offering  to  pay  the  junior  security,  solely  upon  the 
ground  that  such  mortgagor  was,  in  fact,  but  contrary  to  the  adju- 
dication of  the  judgment,  only  surety  for  the  payment  of  the 
mortgage  debt,  although  nothing  of  the  kind  appeared  in  the  judg- 
ment or  roll,  or  was  known  to  the  purchaser  of  the  judgment.  The 
facts  which  present  these  questions  may  be  briefly  stated : 

In  1897  one  Howard  owned  a  first  mortgage  upon  a  leasehold 
interest  in  the  lands  described  in  the  complaint,  and  the  EUicott 
Square  Bank  of  Buffalo,  N.  Y.,  owned  a  second  mortgage  upon  the 
same  interest.  Howard  commenced  an  action  of  foreclosure  in 
which  judgment  was  granted ;  pursuant  thereto,  the  property  was 
sold  the  21st  day  of  September,  1897,  by  a  referee,  and  was  pur- 
chased in  the  name  of  the  defendant  Walter  Ot.  Robbins.  The 
purchase,  however,  was  made  by  Robbins  for  and  in  behalf  of  the 
EUicott  Square  Bank,  and  pursuant  to  the  authority  of  its  board  of 
directors.  The  purchase  price  was  $6,873.44,  of  which  $1,878.44 
was  paid  in  cash  by  the  EUicott  Square  Bank,  and  the  balance, 
$5,000,  was  paid  by  Bobbins  and  his  wife  executing  and  delivering 
a  purchase-money  mortgage  for  that  amount,  which  was  duly 
recorded.  Immediately  thereafter,  and  also  pursuant  to  a  resolu- 
tion adopted  by  its  board  of  directors,  the  EUicott  Square  Bank 
executed  a  writing  whereby  it  agreed  to  indemnify,  protect  and 
save  Robbins  harmless  on  account  of  the  execution  of  the  mortgage^ 
and  to  assume  and  pay  the  same. 
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March  21,  1898,  Kobbins  conveyed  the  premises  by  quitclaim 
deed  to  the  bank.  The  deed  contained  no  assumption  of  or  agree- 
ment to  pay  the  mortgage  or  any  reference  to  it.  Thereafter  the 
bank  paid  $1,000  to  apply  upon  the  mortgage,  leaving  $4,000  of 
principal  unpaid. 

It  conclusively  appears  that  the  defendant  Bobbins,  in  purchas- 
ing the  premises  and  in  executing  the  mortgage  in  question,  was 
acting  solely  for  and  in  behalf  of  the  EUicott  Square  Bank  and  as 
its  agent.  It  is  nowhere  suggested  that  the  bank  is  not  responsible 
and  abundantly  able  to  perform  its  agreement  with  Robbins,  and 
pay  the  mortgage  made  by  him  for  it,  nor  does  it  appear  that  Rob- 
bins  has  ever  requested  the  bank  to  perform  and  keep  such  agree- 
ment, or  that  it  has  in  any  manner  refused  so  to  do. 

About  November  8, 1899,  as  appears  by  the  records,  the  Ellicott 
Square  Bank  conveyed  the  premises  in  question  to  one  Harriette  £. 
Jones  for  $1,000  and  the  assumption  by  her  of  the  mortgage  exe- 
cuted by  Robbins.  November  9,  1899,  Harriette  E.  Jones  executed 
a  second  mortgage  upon  the  same  property  to  one  Mary  H.  Ney 
to  secure  the  payment  of  $2,000.  On  the  same  day  the  defendant, 
the  Third  National  Bank  of  BnfiFalo,  N.  Y.,  purchased  such  second 
mortgage,  paying  full  value  therefor,  and  caused  it  and  the  assign- 
ment to  be  duly  recorded. 

Ity  however,  appears  by  the  moving  papers  that  Harriette  E. 
Jones  took  the  title  to  the  premises  for  and  on  behalf  of  one  Allison 
£.  Hume,  with  whom  the  bank  negotiated  the  sale  of  the  premises ; 
that  she  was  a  stenographer  in  Hume's  office ;  was  a  person  of  no 
financial  responsibility,  and  was  nominated  by  Hume  simply  as  the 
person  who  should  take  the  title  to  the  property  for  him,  all  to  the 
knowledge  and  with  the  concurrence  of  the  bank. 

It  will  thus  be  seen  that  when  the  Third  National  Bank  purchased 
its  second  mortgage,  so  far  as  was  disclosed  by  the  records,  Robbins 
was  the  principal  debtor  in  the  iirst  mortgage.  The  assumption  of  the 
mortgage  by  Harriette  E.  Jones  in  her  deed  from  the  Ellicott  Square 
Bank  was  not  enforcible  in  favor  of  Robbins,  so  far  as  the  records 
disclosed  or  the  Third  National  Bank  knew,  because  thei-e  was  no 
assumption  of  the  mortgage  by  the  Ellicott  Square  Bank  in  the  deed 
of  conveyance  to  it.  The  agreement  of  assumption  which  it  is  now 
claimed  was  entered  into  between  it  and  Robbins  was  not  recorded 
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or  in  any  manner  referred  to  in  any  of  the  conveyances.  If  we  go 
outside  of  the  title  records  and  to  the  moving  papers,  we  find  it 
was  probably  not  expected  by  the  Ellicott  Square  Bank  that  the 
assumption  of  the  mortgage  by  Miss  Jones,  its  grantee,  was  to  have 
any  binding  force  or  effect,  because,  as  we  have  seen,  such  convey- 
ance was  not  made  to  Hume,  the  real  purchaser,  but  to  his  sten- 
ographer, a  person  of  no  financial  responsibility,  simply  upon  his 
suggestion  and  for  his  convenience.  In  fact,  the  cashier  of  the 
Ellicott  Square  Bank  states  in  his  affidavit  used  upon  the  motion 
made  by  Eobbins  for  the  appointment  of  a  receiver,  which  is  a  part 
of  the  record  upon  this  appeal,  that  the  bank  sold  the  property  to 
Hume,  "  but  when  the  time  to  exercise  the  option  was  about  to 
oxpire,  Mr.  Hume  notified  deponent  that  he  desired  the  property 
conveyed  to  Harriette  £.  Jones,  who  was  a  clerk  in  his  office,  and 
informed  deponent  that  she  would  take  the  title  to  the  same  in  his 
interest  and  behalf." 

In  January,  1901,  the  amount  secured  by  the  first  mortgage  being 
unpaid  and  past  due,  this  action  was  commenced  to  foreclose  the 
same.  Walter  G.  Sobbins,  the  maker  of  the  mortgage,  Harriette 
E.  Jones,  who  appeared  of  record  as  the  owner  of  the  fee,  the  Third 
National  Bank,  the  owner  of  the  second  mortgage,  together  with 
others  who  had  minor  interests  in  the  premises,  were  made  parties 
•defendant  The  Ellicott  Square  Bank,  however,  was  not  a  party 
to  the  action.  The  complaint  contained  the  allegations  and 
demanded  the  usual  judgment  in  foreclosure  actions,  asked  that  the 
defendant  Eobbins  be  adjudged  the  principal  debtor,  that  he  pay 
any  deficiency,  and  that  the  plaintiff  have  judgment  against  him 
therefor.  Bobbins  appeared  in  the  action  by  the  attorney  of  the 
Ellicott  Square  Bank,  but  made  no  answer ;  did  not  claim  or  assert 
in  any  manner  that  he  was  surety  for  the  payment  of  the  mortgage 
debt  and  not  the  principal  debtor,  or  that  the  assumption  of  the 
mortgage  by  his  co-defendant,  Harriette  E.  Jones,  inured  to  or  was 
intended  for  his  benefit. 

Thereafter  such  proceedings  were  had  in  the  action  that  it  was 

found  that  there  was  due  and  unpaid  on  the  mortgage  the  sum  of 

$5,001.70,. and  judgment  of  foreclosure  and  sale  was  duly  made  and 

ontered  directing  the  sale  of  the  leasehold  interest  covered  by  the 
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mortgage,  and  directing  that  the  defendant  Bobbins  pay  any 
deficiency  arising  upon  such  sale.  While  the  judgment  was  in  full 
force  and  effect,  the  defendant  bank  purchased  it,  together  with  the 
mortgage  which  was  merged  in  it,  from  the  plaintiff  in  the  fore- 
closure action,  paying  the  face  value  therefor,  together  with  the 
interest  and  costs,  and  obtained  from  the  plaintiff  an  assignment  of 
such  judgment  and  of  the  mortgage  which  it  foreclosed.  There- 
upon the  defendant  Kobbins  demanded  of  the  defendant  bank  that 
it  assign  such  judgment  and  mortgage  to  him  for  the  reason  that  in 
fact,  notwithstanding  the  adjudication  of  the  judgment  itself  to  the 
contrary,  he  was  only  surety  for  the  payment  of  the  mortgage  debt ; 
that  the  ElUcott  Square  Bank,  his  principal,  which  was  a  stranger 
to  the  record  and  to  the  action,  was  the  principal  debtor,  and  that, 
therefore,  he  was  entitled  to  be  subrogated  to  the  rights  of  the 
plaintiff,  his  mortgagee,  as  against  the  Third  National  Bank,  a 
second  mortgagee.  The  Third  National  Bank  refused  to  comply 
with  the  demand  of  Bobbins.  This  motion  was  then  made  by 
Bobbins,  and  solely  on  his  behalf,  to  compel  the  defendant  bank  to 
assign  to  him  the  judgment  and  mortgage  which  it  had  bought  for 
its  protection  as  a  junior  mortgagee,  and  without  offering  to  pay 
such  junior  security.  The  order  appealed  from  was  made  directing 
such  assignment. 

We  think  the  order  should  be  reversed.  First  There  are  no 
equities  existing  in  favor  of  the  defendant  Bobbins  which  entitled 
him  to  be  subrogated  to  the  rights  of  the  mortgagee  in  the  mort- 
gage executed  by  him  as  against  the  defendant  bank,  the  owner  of 
the  junior  mortgage.  It  must  be  conceded  that,  except  for  the 
claim  of  Bobbins  that  he  is  surety  for  the  payment  of  the  mortgage 
debt  and  not  the  principal  debtor  in  the  first  mortgage,  the  defend- 
ant bank  would  be  entitled,  as  a  matter  of  course,  to  an  assignment 
of  it  as  an  additional  protection  to  the  lien  of  its  second  mortgage. 

Sheldon,  in  his  work  on  Subrogation  (2d  ed.  §  12),  says :  "  All 
persons  having  an  interest  in  property  subject  to  an  incumbrance  by 
which  their  interest  may  be  prejudiced  or  lost,  have  a  right  to  dis- 
engage the  property  from  such  incumbrance  by  the  payment  of  the 
debt  or  charge  which  creates  it ;  and  if  such  debt  be  one  for  which 
another  party  is  ultimately  liable,  they  will,  upon  their  payment,  be 
subrogated  to  the  right  of  the  creditor  against  the  ultimate  debtor. 
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and  against  the  property  upon  which  the  debt  was  a  charge.  A 
mortgagee  can  make  no  eflEectual  resistance  to  a  claim  for  subrogation 
by  one  who  tenders  to  him  his  debt  and  costs,  and  who  has  a  sub- 
ordinate interest  in  the  property,  which  would  either  be  lost  or  seri- 
ously injured  without  the  proposed  substitution.  So,  a  second  mort- 
gagee, who  is  in  danger  of  losing  his  security  by  the  foreclosure  of 
the  first  mortgage,  may  redeem  from  the  first  mortgagee,  or  pay  the 
debt  secured  by  the  first  mortgage,  and  may  thereupon  look  to 
the  mortgaged  property  for  his  reimbursement,  even  against  inter- 
vening incumbrances.  *  *  *  The  general  rule  is  that  a  lien- 
creditor,  on  paying  the  mortgage  or  other  lien  which  is  prior  to 
his  own,  is  subrogated  by  law  to  the  rights  of  the  creditor  whose 
debt  he  has  paid."  {Frost  v.  Tonkera  Swoinga  Bcmk,  70  N.  Y. 
563  ;  Twomhly  v.  Casddy^  82  id.  155.)  In  the  case  last  cited  the 
court  said  :  "  The  right  of  a  junior  incumbrancer  to  be  subrogated 
in  the  place  of  a  senior  incumbrancer,  upon  payment  of  the  lien  of 
the  latter,  rests  upon  the  principle  that  justice  and  equity  require 
that  he  should  be  entitled  to  the  rights  and  securities  of  the  senior 
incumbrancer.  He  is  bound  to  pay  the  demand  of  the  senior 
incumbrancer  before  his  own  can  be  liquidated,  and,  under  the  cir- 
cumstances, it  seems  but  equitable  and  just  that  he  should  be  allowed 
to  control  the  lien  which  stands  in  the  way  of  obtaining  the  amount 
of  his  debt.  The  cases  are  numerous  which  uphold  this  equitable 
doctrine." 

In  Ace7^  V.  Hotchhiss  (97  N.  Y.  396)  Judge  Finch  said :  "  The 
doctrine  of  subrogation  is  a  device  to  promote  justice.  We  shall 
never  handle  it  unwisely  if  that  purpose  controls  the  effort  and  the 
resultant  equity  is  steadily  kept  in  view." 

What,  then,  are  the  equities  as  between  the  parties  to  this  appeal, 
Eobbins,  the  respondent,  and  the  Third  National  Bank,  the  appel- 
lant ?  The  EUicott  Square  Bank  is  not  a  party  to  the  action  or  to 
this  motion ;  therefore,  we  are  not  concerned  about  its  equities  or 
rights  in  the  premises,  but  are  only  to  ascertain  how  the  respond- 
ent and  appellant  stand  in  that  regard  upon  the  facts  disclosed  by 
the  papers  upon  this  appeal.  The  two  mortgages  in  question  cover 
a  leasehold  interest  in  certain  premises  and  are  not  liens  upon  the 
fee.  Under  the  first  mortgage,  in  case  of  default,  the  mortgagee  is 
entitled  to  apply  the  rents  of  the  property  in  extinguishment  of  the 
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mortgage  debt,  and  the  second  mortgage  being  of  the  same  charac- 
ter, nothing  will  be  available  to  apply  upon  it  until  the  first  mort- 
gage is  paid. 

The  entire  leasehold  interest,  the  lease  having  fifteen  years  yet  to 
run,  is  not  worth  to  exceed  $6,000.  It  is,  therefore,  apparent  if 
Robbins,  or  some  party  other  than  the  appellant,  shall  be  permitted 
to  hold  the  first  mortgage  as  a  continuing  lien  against  the  leasehold 
interest,  the  value  of  the  second  mortgage  will  be  wiped  out  and 
destroyed.  The  moving  papers  make  it  perfectly  clear  that  it  is 
essential  for  the  protection  of  the  second  mortgage  that  the  appel- 
lant be  allowed  to  control  the  first  mortgage.  As  to  it  the  right  of 
subrogation  is  one  of  substance,  is  essential  to  prevent  the  destmo- 
tion  of  its  security. 

Robbins,  upon  the  other  hand,  was  indebted  in  the  sum  of  $5,000. 
To  secure  the  payment  of  such  indebtedness  he  executed  a  mortgage 
upon  property  which,  as  appears  by  the  record,  he  owned.  He 
then  sold  his  property  to  the  Ellicott  Square  Bank.  He  is  pre- 
sumed to  have  received  full  value  for  it,  and  if  it  was  of  sufficient 
value,  that  he  received  enough  to  protect  him  against  his  obliga- 
tion, and  in  that  case  he  would  have  no  further  interest  in  the  mat- 
ter. But  if  we  assume  that  in  fact  Robbins  was  only  the  nominal 
owner  of  the  property,  that  the  Ellicott  Square  Bank  was  the  real 
owner,  that  the  mortgage  executed  by  him  for  the  purchase  price 
was  given  for  and  on  behalf  of  the  bank,  that  it  was  its  transaction 
and  that  Robbins  was  merely  surety  for  and  the  agent  of  the 
bank,  he  is  not  entitled  as  against  the  appellant  to  an  assignment 
of  the  mortgage  upon  any  principle  of  equity,  because  he  is  abun- 
dantly indemnified  against  loss.  He  has  the  agreement  of  the  Elli- 
cott Square  Bank  that  it  will  pay  the  mortgage  which  be  has  made. 
So  far  as  appears,  all  that  Robbins  will  have  to  do  is  to  demand  a 
performance  by  the  bank  of  its  binding  agreement.  Robbins,  how- 
ever, is  in  the  attitude  of  saying,  I  have  an  agreement  with  the 
Ellicott  Square  Bank  which  is  enforcible,  which  fully  indemnifies 
me  against  loss  by  reason  of  having  executed  a  mortgage  for  it ; 
an  agreement,  perchance,  which  the  bank  is  ready  to  perform  upon 
demand ;  yet  I  insist  that  I  shall  be  indemnified  against  my  obliga- 
tion by  an  assignment  to  me  of  the  mortgage  which  I  made  as  agent 


Digitized  by 


Googk 


HOWARD  V.  BOBBINS.  261 

App.  Div.J         FouBTH  Depabtment,  December  Term,  1901. 

for  my  indemnitor,  although  such  assignment  will  destroy  the  valne 
of  a  junior  security.  He  is  in  the  attitude  of  saying,  I  was  agent  for 
the  Ellieott  Square  Bank  in  purchasing  the  property,  in  giving  the 
mortgage,  in  doing  everything  which  I  did  in  respect  to  the  premises 
in  question ;  I  am  secured  against  loss  for  any  and  all  of  such  acts, 
by  reason  of  an  agreement  in  writing  executed  and  delivered  to  me 
by  my  principal,  but  I  am  not  inclined  to  enforce  that  agreement, 
but  demand  security  to  which  a  junior  incumbrancer  would  be 
entitled,  save  for  my  claim. 

If  the  position  is  tenable,  Judge  Finch  was  clearly  wrong  when 
he  said :  "  The  doctrine  of  subrogation  is  a  device  to  promote  jus^ 
tice."  Bobbins  is  not  entitled  to  be  subrogated  for  the  benefit  of 
the  Ellieott  Square  Bank,  or  to  protect  it.  Yet  it  is  apparent  that 
was  the  purpose  of  this  motion  and  the  effect  of  the  order  appealed 
from. 

It  is  indeed  a  unique  proposition,  as  applied  to  the  law  of  subro- 
gation, when  considered  from  an  equitable  standpoint,  that  an  agent 
who  has  executed  a  mortgage  for  his  principal  upon  premises  in 
fact  owned  by  and  subsequently  conveyed  to  the  principal,  may 
compel  an  assignment  of  such  mortgage  to  himself  as  against  a 
junior  mortgagee,  solely  to  avoid  the  necessity  on  the  part  of  the 
agent  of  requiring  his  principal  to  reimburse  him  and  assume  the 
mortgage  obligation,  which  the  principal  was  bound  to  do  under 
the  law  of  principal  and  agent,  but  in  this  case  also  because  of  its 
independent  agreement. 

After  a  careful  examination  of  all  the  facts,  I  am  unable  to  dis- 
cover a  single  equity  existing  in  favor  of  the  respondent,  which 
entitles  him  to  an  assignment  of  the  mortgage  in  question,  as  against 
the  appellant.  The  Ellieott  Square  Bank  is  not  here  in  form, 
although  it  is  evident  that  it  is  the  real  respondent,  but  if  it  was  a 
party  to  this  motion,  and  was  in  the  attitude  of  demanding  an 
assignment  to  it  of  the  mortgage  made  by  its  agent,  its  position 
would  be  equally  inequitable.  According  to  the  affidavits  of  its 
representatives  the  agreement  between  it  and  Bobbins,  which  was 
unrecorded,  provided  in  substance  that  Bobbins  should  act  as  its 
agent  in  the  purchase  of  the  premises  and  in  giving  the  mortgage. 
It  then  took  the  title  in  its  name  by  means  of  a  deed  made  by  the 
agent,  being  careful,  however,  not  to  assume  in  the  deed  the  mort- 
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gage  which  was  made  for  it  and  in  its  belialf,  and  which  it  was 
boand  to  pay  as  principal,  and  also  because  of  its  agreement  so  to 
do.  It  then  sells  the  property,  and  at  the  suggestion  of  Hume,  the 
real  vendee,  places  the  title  in  the  name  of  a  person  who  is  wholly 
irresponsible  financially;  goes  through  the  farce  of  having  the 
stenographer  of  the  real  purchaser,  to  whom  the  deed  was  made, 
assume  in  such  deed  the  payment  of  a  $5,000  mortgage,  and  now  it 
is  insisted  that  somehow  or  other  Bobbins  shall  derive  some  benefit 
from  that  transaction. 

Every  fact  which  has  thus  far  been  alluded  to  is  taken  from  the 
moving  papers  and  not  from  the  affidavits  presented  in  opposition  to 
the  motion.  The  officers  or  representatives  of  the  bank  state  in 
almost  so  many  words  that  the  premises  were  purchased  by  Bob- 
bins, the  first  mortgage  mado  and  executed  by  him,  the  property 
taken  in  his  name,  for  and  in  behalf  of  the  EUicott  Square  Bank ; 
that  it  was  its  transaction  and  not  the  transaction  of  Bobbins  at  all ; 
and  so  regarding  it,  by  a  resolution  of  its  board  of  directors,  it 
executed  a  solemn  agreement  by  which  it  agreed  to  save  Bobbins 
harmless  by  reason  of  any  and  all  his  acts  in  the  premises;  by 
such  agreement  it  agreed  to  pay  the  mortgage  which  he  executed, 
and  which  is  the  subject  of  this  controversy.  By  such  affidavits 
it  is  also  learned  that  when  the  clause  assuming  the  mortgage  in 
question  was  incorporated  in  the  deed  to  Harriette  E.  Jones,  the 
bank  knew  that  she  was  only  a  figurehead  for  Hume ;  knew  that 
she  was  a  stenographer  in  his  office ;  that  the  sale  was  in  fact  to 
him ;  that  the  deed  was  taken  in  her  name  solely  in  his  interest 
and  behalf ;  yet  such  deed  contains  the  assumption  clause  which  it 
is  urged  is  sufficient  to  deprive  the  appellant  bank  of  its  valuable 
right  of  subrogation  in  this  case,  notwithstanding  there  was  no 
assumption  by  the  bank  in  the  deed  to  it  from  Bobbins. 

We  venture  to  suggest  that  no  case,  except  this  one,  can  be  found 
in  which  it  has  been  held  that  a  mortgagor  may  prevent  his  mort- 
gagee from  selling  his  mortgage,  although  past  due,  and  giving  such 
title  thereto  as  will  enable  the  vendee  to  hold  the  same  at  least  as 
against  such  mortgagor,  who  has  not  paid  the  mortgage  debt,  and 
who  boldly  proclaims  that  he  is  amply  protected  against  such  obliga- 
tion by  the  agreement  of  a  third  party  for  whom  he  was  acting 
when  it  was  incurred  by  him. 
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Of  course  a  mortgagor  can  at  any  time  pay  a  mortgage  made  by 
liim  and  compel  its  discharge  by  the  owner,  whoever  he  may  be, 
but  that  he  may  compel  his  own  obligation  to  be  assigned  to  him  by 
a  purchaser  of  it  for  full  value,  in  order  that  he  may  hold  it  as  an 
investment,  and  thus  deprive  the  purchaser  of  his  investment,  is  not 
supported  by  any  principle  of  equity  or,  as  we  believe,  by  authority. 

When  the  mortgage  in  suit  shall  have  been  assigned  to  the 
respondent  pursuant  to  the  order  appealed  from,  what  may  we  sup- 
pose he  will  do  with  it  ?  Seek  by  means  of  it  to  enforce  the  obliga- 
tion which  he  has  against  his  principal,  the  EUicott  Square  Bank  i 
He  will  be  under  no  obligation  so  to  do,  and  so  far  as  appears  he 
has  no  intention  of  so  doing.  Will  he  proceed  to  sell  the  mortgaged 
property  under  the  decree  of  foreclosure,  and  thus  procure  the 
discharge  of  the  mortgage?  The  order  appealed  from  does  not 
require  such  course  on  his  part.  It  is  plain  that  the  respondent, 
after  such  assignment  to  him,  will  be  at  liberty,  precisely  the  same 
as  the  purchaser  of  any  other  property,  to  hold  the  same  indefi- 
nitely, or  sell  it  to  any  other  person  who  may  desire  to  purchase, 
and  thus  during  the  lifetime  of  the  lease  covered  by  the  mortgage 
substantially  prevent  the  application  of  any  of  the  rents  to  the  pay- 
ment of  the  second  mortgage. 

It  cannot  be  doubted  that  the  appellant  bank  had  the  right  to 
purchase  and  procure  an  assignment  to  it  of  the  first  mortgage,  and 
thus  protect  its  second  mortgage,  and  if  so,  upon  the  plainest  prin- 
ciples of  equity,  it  is  entitled  to  retain  such  mortgage  until  both  of 
fiuch  liens  are  satisfied. 

The  conclusion  is  reached  that  upon  the  facts  even  as  now  dis- 
closed, many  of  which  were  unknown  to  the  appellant  bank  when 
it  purchased  the  second  mortgage,  there  are  no  equities  existing  in 
favor  of  the  respondent  Bobbins  which  entitle  him  to  be  subrogated 
to  the  rights  of  the  mortgagee  in  the  mortgage  executed  by  him,  as 
against  the  appellant  bank. 

Second.  When  the  appellant  purchased  the  second  mortgage  it 
had  the  right  to  assume  that  the  title  to  the  property  on  which  it 
was  a  lien  was  precisely  as  shown  by  the  records  in  the  county 
clerk's  office,  and  that  the  rights  of  all  the  parties  who  appeared  to 
be  interested  therein  were  such  and  only  such  as  were  disclosed  by 
the  records.    This  rule  applies  to  a  purchaser  of  land,  and  we  can 
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conceive  of  no  good  reason  why  it  should  not  apply  to  the  pur- 
chaser of  an  interest  in  land. 

From  an  examination  of  the  records  the  bank  learned  that  Walter 
G.  Bobbins  was  the  principal  debtor  in  the  mortgage  executed  by 
him  to  Howard.  There  was  nothing  to  indicate  that  be  was  simply 
surety  for  the  mortgage  debt,  and  in  the  affidavit  presented  on 
behalf  of  the  bank,  which  is  not  contradicted,  it  is  positively  stated 
that  it  had  no  knowledge  of  any  agreement  made  by  Bobbins  in 
respect  to  the  mortgage  by  which  he  became  surety. 

The  record  also  disclosed  that  in  the  deed  from  the  EUicott 
Square  Bank,  Bobbins'  grantee,  to  Harriette  E.  Jones,  she  assumed 
the  mortgage,  but  that  agreement,  whatever  may  have  been  its  force 
and  effect  as  between  her  and  the  bank,  was  void  and  not  enforcible 
by  Bobbins,  so  far  as  the  record  disclosed,  because  of  the  fact  that 
the  mortgage  was  not  assumed  by  the  bank  in  the  deed  from  Bob- 
bins  to  it,  and  there  was  nothing  to  indicate  that  any  agreement  to 
that  effect  existed. 

The  rule  upon  this  subject  is  stated  by  Jones  on  Mortgages  (VoL 
1  [5th  ed.],  §  760)  as  follows :  "  Under  this  rule  it  is  still  necessary, 
according  to  the  New  York  and  other  cases,  that  the  grantor  should 
be  personally  liable  upon  the  mortgage  which  his  grantee  has 
assumed  the  payment  of,  in  order  to  render  the  grantee  liable  upon 
his  covenant  to  the  holder  of  the  mortgage  assumed." 

The  same  rule,  about  which  there  can  be  no  controversy,  is  stated 
in  Vrooman  v.  Turner  (69  N.  Y.  280).  The  head  note  in  that  case 
is  as  follows:  "A  grantee  of  mortgaged  premises  whose  convey- 
ance recites  that  the  land  is  conveyed  subject  to  the  mortgage,  and 
that  the  grantee  assumes  and  agrees  to  pay  the  same  as  part  of  the 
consideration,  is  not  liable  for  a  deficiency  arising  upon  a  foreclosure 
and  sale,  in  case  the  grantor  was  not  personally  liable,  legally  or 
equitably,  for  the  payment  of  the  mortgage."  {Caahman  v.  Henry y 
75  N.  Y.  103;  King  v.  WKitdy,  10  Paige,  465;  Wager  v.  Linky 
134N.  Y.  122.) 

It  is  said,  however,  that  the  assumption  clause  in  the  deed  to  Har- 
riette E.  Jones  was  sufficient  to  have  put  the  appellant  bank  upon 
inquiry,  and  imposed  upon  it  the  duty  of  ascertaining  why  the  deed 
contained  such  clause  when  there  was  no  assumption  of  the  mort- 
gage in  the  deed  from  Bobbins  to  the  bank ;  that  it  was  under  the 
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necessity  of  ascertaining  whether  or  not  there  was  an  agreement 
which  obligated  the  EUicott  Square  Bank  to  pay  the  Robbins  mort- 
gage. We  think  it  clear  that  there  was  nothing  in  the  deed  to 
Jones  which  made  it  incumbent  upon  the  bank  to  make  such  inves- 
tigation, but  that  it  had  the  right  to  assume  that  by  an  examination 
of  the  records  it  could  learn  the  exact  rights  of  the  respective  parties. 
If  the  appellant  had  inquired  of  the  Ellicott  Square  Bank,  what 
facts  would  it  have  learned  ?  Certainly  nothing  to  indicate  that 
Bobbins  was  entitled  to  be  subrogated  to  the  rights  of  his  mortgagee 
as  against  a  junior  mortgagee.  If  the  broad  truth  had  been  told  in 
answer  to  such  inquiry,  the  appellant  would  have  learned  that  Rob- 
bins  was  not  interested  in  the  transaction  at  all ;  that  what  he  did 
respecting  the  property  and  respecting  the  mortgage  was  done  for 
the  bank  and  as  its  agent ;  that  he  was  indemnified  against  loss  on 
account  of  such  transaction ;  that  it,  the  Ellicott  Square  Bank,  by 
its  agreement,  had  agreed  to  pay  the  mortgage  and  save  him  harm- 
less as  against  any  claim  made  against  him  on  account  thereof,  and 
that  it  was  able  to  keep  its  agreement.  The  appellant  would  also 
have  learned  that  it  was  not  intended  that  the  assumption  of  the 
mortgage  oy  Harriette  E.  Jones  was  to  have  any  force  or  effect 
whatever ;  that  she  had  no  financial  responsibility,  had  no  interest 
in  the  property,  but  that  it  had  been  sold  to  Hume,  and  that  Har- 
riette E.  Jones  in  taking  title  to  the  mortgaged  property  was  simply 
a  figurehead  for  him. 

If  we  assume  that  the  information  which  the  appellant  bank 
might  have  obtained  would  have  been  of  such  a  character  that  the 
EUicott  Square  Bank  might  have  insisted  upon  being  subrogated  to 
the  rights  of  the  mortgagee  in  the  first  mortgage,  certainly  nothing 
could  have  been  learned  which  would  entitle  Bobbins  to  such  right 
upon  any  principle  of  equity  or  under  the  authority  of  any  case  to 
which  attention  has  been  called. 

The  validity  for  any  purpose  of  the  assumption  clause  in  the  deed 
to  Harriette  E.  Jones  depended  entirely  upon  the  unrecorded  agree- 
ment between  Bobbins  and  the  bank,  and  the  appellant  was  in  no 
manner  bound  to  ferret  oi7t  that  agreement  and  determine  as  to  its 
effect  before  purchasing  its  mortgage. 

Can  it  be  that  it  is  the  law  of  subrogation  that  a  mortgagor  may 
make  some  secret  agreement  with  a  third  party  by  which  his  debt 
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is  assumed  or  guaranteed,  convey  his  equity  of  redemption  and 
then  compel  his  mortgagee  to  assign  the  mortgage  to  him  in  case 
foreclosure  is  commenced  in  order  that  he  may  hold  it  solely  for  the 
purpose  of  enforcing  his  agreement  against  such  third  party  ?  We 
think  no  authority  can  be  found  which  supports  the  proposition. 

Third.  The  defendant  Bobbins,  who  was  a  party  defendant  to 
this  action,  is  estopped  as  against  his  co-defendant,  the  appellant 
bank,  from  asserting  that  his  rights  or  obligations  under  the  judg- 
ment are  any  other  or  different  than  as  found  and  decreed  by  it. 

'^  The  assignee  of  a  judgment  takes  it  subject  to  all  the  defenses 
of  the  defendant  against  the  plaintiff,  but  not  subject  to  the  secret 
equities  of  third  parties.  The  bona  fide  assignee  for  a  valuable  con 
sideration  of  a  judgment  confessed  to  indemnify  the  plaintiff  as 
surety  on  certain  notes  given  by  the  defendant  to  a  third  party 
takes  it  free  and  discharged  of  the  equities  of  the  third  party,  to 
have  the  fruits  of  the  judgment  applied  on  account  of  the  payment 
of  the  notes.  There  is  no  obligation  on  the  part  of  such  assignee  to 
make  inquiry  as  to  the  existence  of  such  secret  equities."  (Harr. 
Sub.  §  514 ;  Appeal  of  Mifflin  Comity  Nat  Bank^  98  Penn.  St 
150.) 

"  A  judgment  taken  by  default  is  conclusive  by  way  of  estoppel 
in  respect  to  all  such  matters  and  facts  as  were  well  pleaded  and 
properly  raised  and  material  to  the  case,  made  by  the  declaration  or 
other  pleadings  and  such  issues  cannot  be  relitigated  in  any  subse- 
quent action  between  the  parties  or  their  privies.  *  *  *  <A 
judgment  by  default  is  as  conclusive  upon  the  judgment  defendant 
as  to  any  matter  admitted  by  the  default  and  adjudicated  by  the 
judgment  which  ensued  as  any  other  form  of  judgment.' "  (1  Black 
Judg.  §  87.) 

By  the  judgment  in  the  case  at  bar,  in  which,  as  we  have  seen, 
the  parties  to  this  motion  were  defendants,  it  was  adjudged  that 
Bobbins  was  the  principal  debtor  and  that  he  was  liable  for  any 
deficiency  arising  upon  the  sale  of  the  mortgaged  property.  That 
was  the  claim  of  the  plaintiff  as  set  forth  in  his  complaint  in  the 
action,  and  although  Bobbins  appeared,  he  in  no  manner  contro- 
verted the  claim,  but  confessed  it.  After  such  judgment  was  ren- 
dered the  appellant  purchased  it  and  paid  full  value  therefor,  upon 
the  assumption  that  it  was  in  fact  what  it  purported  to  be.    Under 
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those  circnmstances  we  think  it  cannot  be  held,  either  in  equity  or 
as  matter  of  law,  that  the  defendant  Robbins  is  now  at  liberty  to 
assert  as  against  the  appellant  that  he  is  not  the  principal  debtor  but 
is  surety  only,  and,  therefore,  is  entitled  to  compel  the  assignment 
to  him  of  the  judgment  which  the  appellant  bank  purchased  for  the 
protection  of  its  junior  security.  If  such  is  the  law  it  will  not  be 
safe  for  any  purpose  to  buy  a  judgment,  relying  upon  the  record 
and  the  solemn  adjudication  of  the  court,  because  such  adjudication 
or  its  effect  may  be  changed  upon  motion,  and  a  different  determi- 
nation reached  as  to  the  rights  of  one  party  to  such  judgment  to  the 
prejudice  of  another  party  to  the  judgment  upon  aflSdavits. 

The  conclusion  is  reached  that  the  order  directing  the  appellant  to 
assign  the  judgment  and  mortgage  in  question  to  the  respondent 
Robbins  should  be  reversed. 

It  follows  that  the  order  appointing  a  receiver  of  the  rents  and 
profits  snould  also  be  reversed. 

The  orders  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  disbursements  to  the  appellant. 

Adams,  P.  J.,  concurred  upon  the  first  ground  stated  herein. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Makking  C.  Palmeb  and  Alva  W.  Palmer,  Appellants,  v.  The 
Cmr  OF  Sybacuse,  Respondent. 

Actum  to  recover  money  paid  wnder  an  invalid  assesdment  —  a  new  trial  ordered 
tohere  a  etatute  controlling  the  caee  was  not  brought  to  the  attention  of  the  trial 
court. 

Owners  of  property  in  the  city  of  Syracuse,  who  had  been  assessed  for  service 
connections  made  with  the  water  mains  laid  in  front  of  their  property,  paid 
the  amount  of  such  assessments  and  then  brought  an  action  to  recover  the  sums 
so  paid  on  the  ground  that  the  assessments  were  invalid  and  imposed  without 
any  authority. 

Upon  the  ferial  the  court  determined  that  the  assessments  were  invalid,  but  found 
that  the  plaintiffs  were  chargeable  with  knowledge  of  the  facts  which  rendered 
them  invalid  and  dismissed  the  complaint. 

Chapter  910  of  the  Laws  of  1890,  which  provides  that  "  Whenever  an  assessment 
for  a  local  improvement  has  been  annulled  by  the  Judgment  or  order  of  any 
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court,  any  sum  of  money  which  has  been  heretofore,  or  shall  be  hereafter  paid 
thereon,  may  be  refunded  with  interest  from  the  time  of  such  payment.  If 
not  so  refunded  within  one  year  from  the  time  of  such  judgment  or  order 
annulling  such  assessment,  an  action  may  be  maintained  to  recover  such  sum 
with  interest  thereon,"  was  not  called  to  the  attention  of  the  court. 
Beldy  that  under  the  circumstances  the  Appellate  Division  would  order  a  new 
trial  instead  of  directing  that  judgment  be  entered  conformably  to  the  decision 
adjudging  that  the  assessments  were  invalid. 

Appeal  by  the  plaintiffs,  Manning  C.  Palmer  and  another,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  oflSce  of  the  clerk  of  the  county  of  Onondaga  on  the  19th 
day  of  December,  1899,  upon  the  decision  of  the  court,  rendered 
after  a  trial  at  the  Onondaga  Special  Term,  dismissing  the 
complaint. 

Ceylon  If.  Lewia^  for  the  appellants. 

J.  8,  Thorn  and  M.  Z.  Haven^  for  the  respondent. 

Spring,  J. : 

This  action  was  commenced  to  vacate  an  assessment  imposed  for 
expenses  incurred  by  the  city  of  Syracuse  in  making  connections 
from  the  water  mains  to  street  curb  lines  in  front  of  the  premises 
owned  by  the  plaintiffs  on  Onondaga  and  Tallman  streets  in  that 
city.  The  water  supply  of  the  city  was  until  1890  furnished  by  a 
water  company,  and  during  its  ownership  the  cost  of  making  these 
connections  was,  pursuant  to  the  city  charter  (Laws  of  1885,  chap. 
26,  §  165,  as  amd.  by  Laws  of  1888,  chap.  449),  borne  by  the  com- 
pany instead  of  by  the  lot  owners  for  whom  they  were  put  in.  Sub- 
sequently the  city  acquired  title  to  the  water  system  and  no  change 
was  made  imposing  upon  the  owner  the  cost  of  putting  in  these 
connections.  In  1893  the  plaintiffs  owned  premises  with  a  long 
frontage  on  the  two  streets  referred  to.  At  that  time  proceedings 
were  instituted  for  paving  these  streets,  and  by  the  charter  of  the 
city  (§§  154,  165)  it  was  essential  to  lay  water  mains  in  the  streets 
and  make  the  connections  to  the  curbs  before  the  pavements  were 
laid.  The  common  council  of  the  city  ordered  this  paving  to  be 
done,  and  in  carrying  on  the  work  caused  the  service  connections  to 
be  made  with  the  water  mains  and  directed  that  the  cost  thereof  be 
charged  to  the  several  owners  owning  property  along  the  streets  on 
which  the  pavements  were  laid.     The  ordinary  routine  proceedings 
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were  gone  through  with,  whereby  the  assessments  were  made  charg- 
ing the  plaintiffs  for  their  part  of  these  expenses  on  these  two 
streets,  $624.82.  The  warrant  for  the  collection  of  the  taxes  in 
April,  1894,  pursuant  to  these  assessments,  was  delivered  to  the  city 
treasurer  directing  him  to  proceed  in  the  usual  way  for  their  collection, 
even  to  the  extent  of  levying  the  same  "  by  distress  and  sale  of  the 
goods  and  chattels  of  said  delinquent  or  by  suit  in  the  corporate 
name."  This  officer  on  April  6, 1894,  served  the  usual  notice  upon 
the  plaintiffs  of  the  imposition  of  the  tax,  and  advising  them  that 
if  paid  on  or  before  April  sixteenth  no  fee  would  be  charged ;  but 
if  paid  after  that  time  "  the  fee  prescribed  by  law  will  be  charged." 
The  plaintiffs  paid  the  taxes  before  any  fee  was  imposed,  and  are 
now  seeking  to  recover  back  the  sums  so  paid  on  the  ground  that 
the  assessments  were  invalid  and  imposed  without  any  authority. 

It  has  been  held  that  assessments  imposed  for  the  cost  of  putting 
in  these  service  connections  with  the  water  mains  in  the  city  of 
Syracuse  were  invalid,  and  that  the  common  council  in  charging 
the  burden  to  the  individual  owners  who  were  claimed  to  be  bene- 
fited by  these  local  improvements  exceeded  its  authority,  as  the  city 
charter  did  not  authorize  the  assessment.  {AVoord  v.  City  of  Syra- 
ouse^  163  N.  Y.  158 ;  Landon  v.  City  of  Syracuse^  19  App.  Div. 
41 ;  affd.,  163  K  Y.  662 ;  Ki/rk  v.  City  of  Syracuse,  Id.  561.) 
These  cases  had  been  determined  by  the  trial  courts  and  by  the 
Appellate  Division,  deciding  that  the  assessments  were  illegal  before 
the  present  case  was  tried,  and  it  was  conceded  on  the  trial  of  this 
action  that  the  assessments  were  invalid  ;  but  it  was  contended  that 
they  were  voluntarily  paid  by  the  plaintiffs  and  that  they  might  have 
readily  ascertained  upon  an  examination  of  the  charter  of  the  city 
that  the  common  council  exceeded  its  authority  in  charging  these 
•expenses  to  the  owners. 

In  this  case  the  trial  court  has  found  as  a  fact  ^'  that  the  plain- 
tiffs were  chargeable  with  knowledge  of  the  facts  which  rendered 
said  assessments  invalid."  That  finding  is  supported  by  various 
items  of  evidence  which  are  embodied  in  the  decision  and  which 
tend  to  support  the  finding  made.  While  it  may  be  diflicult  to 
reconcile  the  authorities  which  uphold  or  condemn  payments  of 
taxes  claimed  to  have  been  made  involuntarily  or  in  ignorance  of 
the  facts  by  reason  of  which  the  assessments  are  illegal,  in  view  of 
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this  finding  of  fact  we  do  not  feel  called  upon  to  disturb  the  decis 
ion  of  the  trial  justice.  We  are  influenced  somewhat  to  this  conclu- 
sion by  another  circumstance  which  will  eventually  enable  the  plain- 
tiffs to  obtain  the  relief  sought  in  this  action. 

Chapter  910  of  the  Laws  of  1896  is  entitled  "An  act  to  author- 
ize the  recovery  of  an  assessment  paid  for  a  local  improvement, 
which  assessment  has  been  annulled."  Section  1  of  the  act  is  as 
follows :  "  Whenever  an  assessment  for  a  local  improvement  has 
been  annulled  by  the  judgment  or  order  of  any  court,  any  sum  of 
money  which  has  been  heretofore,  or  shall  be  hereafter  paid  thereon, 
may  be  refunded  with  interest  from  the  time  of  such  payment.  If 
not  so  refunded  within  one  year  from  the  time  of  such  judgment  or 
order  annulling  such  assessment,  an  action  may  be  maintained  to 
recover  such  sum  with  interest  thereon." 

The  complaint  in  the  present  action  sets  forth  facts  showing  the 
invalidity  of  the  assessments  which  have  received  judicial  con- 
struction in  the  cases  cited,  but  in  cases  which  of  course  were  con- 
fined to  the  illegal  assessments  of  the  respective  plaintiffs  in  those 
actions.  In  the  present  case  the  invalidity  of  the  assessments  was 
conceded,  and  the  controversy  narrowed  down  to  the  issue  whether 
the  payments  were  voluntarily  made  by  the  plaintiffs,  or  under  such 
circumstances  that  notice  of  the  invalidity  of  the  assessments  was 
imputable  to  them.  The  statute  quoted  was  not  known  to  the  coun- 
sel in  the  case,  and  the  attention  of  the  trial  justice  was  not  directed  to 
it.  The  judgment,  therefore,  dismissed  the  complaint,  although  con- 
fessedly the  assessments  were  illegal  and  so  found  by  the  trial  judge. 

It  is  contended  by  the  appellants'  counsel  that  the  judgment 
should  be  reversed  and  judgment  ordered  for  the  plaintiffs  for  the 
amount  of  the  taxes  expended,  as  the  invalidity  of  the  assessments 
was  conceded  on  the  trial  and  determined  by  the  trial  justice.  The 
statute  referred  to  does  not  permit  this  to  be  done.  The  remedy  it 
provides  for  primarily  is  the  annuUment  of  an  assessment,  and,  after 
that  has  been  accomplished,  the  municipality  has  a  year  in  which  to 
refund  the  money  paid.  The  intention  of  the  lawmakers  evidently 
was  to  give  the  municipal  authorities  a  reasonable  time  in  which  to 
raise  the  money  to  meet  an  unexpected  call  upon  their  resources, 
and  the  statute  guards  the  rights  of  the  person  who  has  paid  the 
illegal  tax  for  this  delay  by  allowing  him  interest  on  the  money  so- 
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paid.  The  practice  here  Bnggested  was  held  to  obtain  in  the  inter- 
pretation of  this  statute  in  Wallace  v.  Mayor  (53  App.  Div.  187 ; 
affd.,  165  N".  Y.  658).  In  that  case  the  assessments  for  local  improve- 
ments in  New  York  city,  upon  the  same  roll  with  that  of  the  plain- 
tiff's testator,  but  upon  the  property  of  other  owners,  had  been 
vacated  and  the  lien  thereof  canceled,  but  the  judgment  did  not 
inure  directly  to  the  benefit  of  the  plaintiff,  as  the  amount  of  the 
tax  imposed  was  a  distinct  assessment  and  must  be  separately 
annulled,  and  the  fact  that  the  lien  of  one  or  more  assessments  was 
discharged  did  not  operate  to  annul  the  whole  assessment.  While 
the  illegality  of  the  assessments  was  conceded  and  determined,  the 
case  was  not  tried  with  reference  to  the  statute  which  the  appel- 
lants now  invoke,  and  we  deem  it  but  fair  that  a  new  trial  be 
ordered  instead  of  formally  directing  that  judgment  be  entered  con- 
formably to  the  decision  adjudging  that  the  assessments  are  invalid. 
The  decision  we  now  make,  it  is  hoped,  will  result  without  further 
litigation  in  a  formal  determination  that  the  assessments  are  invalid 
and  in  the  refunding  of  the  moneys  paid  by  the  plaintiffs  for  taxes 
pursuant  to  these  void  assessments. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  but 
without  costs  of  this  appeal  to  either  party. 

All  concurred,  except  Hiscock,  J.,  not  sitting. 

Judgment  reversed  and  new  trial  ordered,  without  costs  of  this 
appeal  to  either  party. 


Jambs  V.  Goodell,  as  Administrator,  etc.,  of  James  J.  Goodell, 
Deceased,  Plaintiff,  v.  The  New  York  Central  and  Hudson 
River  Railroad  Company,  Defendant. 

Negl%ffene6 — iiyury  at  a  railroad  cromng  ob%tructed  by  can  and  permanent  Btru^i- 
ture» — failure  to  ehow  that  the  deceased  looked  and  listened,  v>hen  not  fatal  to  a 


In  an  action  to  recover  damages  resulting  from  the  death  of  the  plaintifiTs  intes- 
tate, it  appeared  that  the  defendant's  railroad  crossed  Glasgow  street  in  the 
village  of  Clyde  at  right  angles;  that  the  railroad  ran  east  and  west  and  the 
street  north  and  south  and  that  the  tracks,  beginning  at  the  south,  were  num- 
bered from  one  to  eight  and  included  a  space  of  one  hundred  and  forty -nine 
feet. 
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It  further  appeared  that  at  a  few  minutes  before  eleven  o'clock  on  the  night  of 
the  accident  the  intestate,  his  brother  and  their  aunt  were  riding  southerly 
along  Glasgow  street  in  a  cutter  drawn  by  a  horse  which  was  old  and  gentle 
but  was  afraid  of  the  cars;  that  the  night  was  clear  and  that  all  the  parties 
were  familiar  with  the  crossing,  and  that  the  intestate's  brother,  who  was 
driving,  was  accustomed  to  handling  horses. 

There  were  no  eye-witnesses  of  the  accident,  but  there  was  evidence  tending 
to  show  that  as  the  intestate  and  his  companions  approached  the  crossing, 
their  view  of  the  tracks,  both  to  the  east  and  the  west  of  the  crossing,  was 
obstructed  to  a  considerable  extent  by  permanent  structures  and  by  freight 
cars;  that  an  engine  facing  east  was  standing  on  track  No.  5,  west  of  the 
crossing,  which  had  a  headlight  and  was  blowing  off  steam;  that  there  was  a 
freight  train  standing  west  of  the  crossing  on  track  No.  4  which  also  had  a 
headlight;  both  of  the  engines  were  facing  east;  that  there  was  a  freight  train 
more  than  a  third  of  a  mile  long  on  track  No.  8,  going  west  at  the  rate  of  ten 
or  twelve  miles  an  hour,  giving  the  usual  signals  of  its  approach;  that  the 
occupants  of  the  cutter  could  not  have  seen  this  train  until  they  were  well  on 
track  No.  5,  when  their  horse  would  be  on  track  No.  4,  and  the  freight  train 
was  four  hundred  and  forty-five  feet  east  of  the  crossing;  that  at  this  time  a 
passenger  train  was  approaching  the  crossing  from  the  east  on  track  No.  2  at 
the  rate  of  sixty  miles  an  hour,  which  train  was  hidden  from  view  by  the 
freight  train;  that  the  passenger  train  gave  no  signals  of  its  approach,  and  that 
the  noise  incident  to  its  operation  was  drowned  by  the  louder  noise  of  the 
freight  train;  that  the  distance  between  track  No.  5  and  track  No  2  was  thirty- 
seven  and  four-tenths  feet,  and  that  when  the  cutter  was  nearly  over  track 
No.  2  the  rear  thereof  was  cut  off  by  the  passenger  train  and  the  three  occu- 
pants instantly  killed. 

There  was  also  evidence  that  the  crossing  was  nearly  bare  of  snow  and  that  the 
progress  of  a  cutter  over  the  same  would  necessarily  be  slow  and  difficult,  and 
that  by  reason  of  the  piling  of  snow  on  either  side  of  the  roadway  the  traveled 
portion  of  the  street  was  only  eight  or  nine  feet  in  width. 

Held,  that  the  questions  of  the  defendant's  negligence  and  of  the  intestate's  free- 
dom from  contributory  negligence  should  have  been  submitted  to  the  jury,  and 
that  it  was  error  for  the  court  to  dismiss  the  complaint; 

That  while  the  jury  would  not  be  permitted  by  the  evidence  to  find  that  the 
occupants  of  the  cutter  looked  or  listened  for  the  approaching  passenger  train, 
they  might  find,  in  view  of  the  physical  facts  proved,  that  to  have  looked  and 
listened  for  that  train  would  have  been  unavailing. 

Motion  by  the  plaintiflE,  James  V.  Goodell,  as  administrator,  etc,, 
of  James  J.  GoodoU,  deceased,  for  a  new  trial  upon  a  case  contain- 
ing exceptions,  ordered  to  be  heard  at  the  Appellate  Division 
in  the  first  instance  upon  the  dismissal  of  the  complaint  by  direo- 
tion  of  the  court  after  a  trial  at  the  Monroe  Trial  Term. 

Upon  the  trial  of  this  action  at  the  Monroe  Trial  Term  of  the 
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Supreme  Court  in  June,  1901,  at  the  close  of  the  plaintiffs  case  a 
motion  for  a  nonsuit  was  granted  and  the  plaintiffs  exceptions  were 
ordered  heard  in  the  first  instance  by  the  Appellate  Division  of  the 
fourth  department  and  the  order  was  entered  August  26,  1901. 

The  action  was  commenced  by  the  administrator  of  James  J. 
Goodell,  deceased,  intestate,  to  recover  damages  claimed  to  accrue 
to  the  next  of  kin  of  said  decedent  by  reason  of  his  death,  alleged 
to  have  been  caused  by  the  negligence  of  the  defendant.  About 
ten-forty-five  in  the  evening  of  January  24,  1901,  the  plaintiffs 
intestate,  a  young  man  twenty  years  of  age,  in  company  with  his 
brother,  Grover  Goodell,  and  their  aunt,  Mrs.  White,  was  riding  in  a 
swell  box  cutter  drawn  by  a  single  horse  southerly  along  Glasgow 
street  in  the  village  of  Clyde  in  the  county  of  Wayne,  when  as 
they  were  passing  over  the  railroad  tracks  crossing  this  highway 
they  were  struck  by  a  fast  passenger  train  going  west  and  all  were 
instantly  killed. 

ThomoB  Raines  and  William  AUen^  for  the  plaintiff. 

Albert  H.  Harris^  for  the  defendant. 

Spring,  J. : 

Glasgow  street  runs  north  and  south  in  the  village  of  Clyde. 
The  defendant's  tracks  cross  it  at  grade  and  tlie  ground  at  the  cross- 
ing and  for  some  distance  each  way  is  nearly  level.  The  four  main 
tracks,  numbering  from  the  south,  are :  No.  1,  the  main  track  for 
east-bound  passenger  trains ;  No.  2,  for  like  trains  going  west ;  No. 
3,  the  west-bound  freight  track ;  and  No.  4,  for  freight  trains  going 
east.  North  of  these  main  tracks  are  four  switch  tracks  designated 
in  the  record  as  Nos.  5,  6,  7  and  8.  No.  5  is  immediately  north  of 
the  main  track  for  freight  trains  going  east  and  it  extends  several 
hundred  feet  easterly  of  the  crossing  uniting  with  another  switch 
track.  The  other  switch  tracks  are  still  north  of  No.  5.  The  gauge 
of  the  defendant's  track  is  four  feet  eight  and  one-half  inches.  The 
space  between  the  nearest  rails  of  the  tracks  Nos.  1  and  2  is  nine  and 
forty-eight  one-hundredths  feet ;  between  2  and  3,  seven  and  twenty- 
eight  one-hundredths  feet;  between  4  and  5,  eight  and  forty-eight 
one-hundredths  feet.  From  the  center  of  No.  5  to  the  center  of  No.  6 
App.  Div.— Vol.  LXVII.        18 
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is  fifty-seven  feet  and  the  like  measurement  from  No.  6  to  No.  7  is 
forty-two  feet.  From  the  north  rail  of  No.  8  track  to  the  south 
rail  of  No.  1  track,  which  includes  the  entire  track  space,  is  one 
hundred  and  forty-nine  feet ;  and  the  distance  from  the  north  rail 
of  No.  2  track  to  the  north  rail  of  No.  5  track  is  thirty-seven  and 
four-tenths  feet.  All  of  these  measurements  are  along  the 
center  of  Glasgow  street,  which  is  sixty-six  feet  in  width.  The 
rails  of  defendant's  tracks  at  this  crossing  in  the  main  extend  above 
the  adjacent  planking,  varying  from  one  and  three-eighths  inches 
down  to  nothing.  The  planking  extends  along  parallel  with  each 
track,  leaving  an  open  space  of  three  inches  between  each  rail  and 
the  planks  on  each  side  of  it.  The  space  between  the  rails  of  each 
track  is  planked,  but  intervening  the  tracks,  except  for  the  guard 
plank,  it  is  filled  in  with  gravel.  The  tracks  of  the  defendant  cross 
the  highway  at  a  right  angle,  but  there  is  a  slight  curve  east  of  the 
street.  The  greater  part  of  the  village  of  Clyde  lies  north  of  the 
defendant's  tracks.  The  Erie  canal,  which  is  also  north  of  the 
defendant's  road,  is  crossed  by  a  lift  bridge,  the  easterly  end  of 
which  is  four  hundred  and  nineteen  feet  from  the  south  rail  of 
track  No.  2.  Clyde  river  is  south  of  the  defendant's  roadbed,  run- 
ning along  parallel  with  it  and  distant  therefrom  at  the  crossing 
about  seventy-five  feet.  South  of  the  river  are  the  tracks  of  the 
West  Shore  railroad  and  immediately  south  of  them  is  Meadow 
street,  which  is  also  substantially  parallel  with  the  several  tracks* 
Sodus  street  is  four  hundred  feet  west  of  Glasgow  street  and  parallel 
with  it. 

There  are  several  buildings  and  permanent  structures  which  tend 
to  obscure  the  view  of  the  traveler  going  southerly  along  Glasgow 
street  toward  the  defendant's  crossing  after  having  passed  over  the 
lift  bridge  across  the  canal.  Immediately  east  of  Glasgow  street 
and  contiguous  to  the  canal  is  a  building  called  Colliers  and  close  to 
that  is  Stroetzels  which  is  two  hundred  and  eighty  feet  north  of 
track  No.  2.  The  prospect  toward  the  east  of  one  in  the  street  is 
cut  off  by  these  buildings.  There  is  a  space  intervening  the  Street- 
zel  building  and  the  Wells  marble  shop  building  of  perhaps  thirty 
feet  from  which  there  is  an  unobstructed  view  east  and  that  is  also 
BO  for  some  feet  after  passing  below  the  marble  shop  buildings. 
Between  the  tracks  5  and  6  the  defendant's  freight  house  is  located, 
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and  the  westerly  end  of  tliis  building  is  about  forty  feet  from  the  cen- 
ter line  of  the  traveled  part  of  Glasgow  street  and  twelve  and  eight- 
een one-hundredths  feet  north  of  the  north  rail  of  track  No.  6,  and 
fifty-one  and  ninety-four  one-hundredtlis  feet  north  of  the  center  of 
track  No.  2.  Along  the  entire  south  side  of  this  freight  house  there 
is  a  platform.  These  permanent  structures  do  not  impede  the  view 
of  an  approaching  train  from  the  east  for  a  half  a  mile  for  the  entire 
space  of  fifty  feet  north  of  track  No.  2.  At  the  east  side  of  Glasgow 
street  and  north  of  tlie  main  track  is  a  freight  and  switch  yard  in 
which  are  laid  two  tracks  in  addition  to  those  already  mentioned 
and  they  do  not  cross  Glasgow  street.  Between  this  street  and 
Sodus  street  on  the  west  and  immediately  south  of  the  main  track 
defendant's  station  is  located.  North  of  the  main  tracks  and  south 
of  the  canal  are  a  grain  house,  fifty  feet  high,  a  coal  shed  and  other 
buildings  which  interfere  materially  with  the  view  to  the  west 
of  the  traveler  going  south  in  the  street  after  passing  over  the 
canal  bridge,  and  this  difficulty  was  further  enhanced  on  the 
night  of  the  accident  by  freight  cars  scattered  along  north  of 
these  main  tracks  and  south  of  the  canal.  The  proof  tends  to  show 
that  only  occasional  glimpses  of  the  tracks  west  of  the  crossing  could 
be  had  on  the  night  of  the  accident.  On  this  night  on  the  east  side 
of  the  crossing  there  were  many  box  freight  cars  in  the  yard  east  of 
the  street  and  north  of  the  main  tracks.  One  witness  who  had 
walked  along  the  street  that  evenrag  testified  that  for  a  step  or  two 
after  passing  the  marble  shop  buildings  he  could  get  a  view  of  the 
tracks  east  of  the  crossing.  There  are  other  witnesses,  however, 
who  testified  that  the  view  east  was  wholly  obstructed.  Doherty, 
a  witness  sworn  on  behalf  of  the  plaintiff,  testified  that  he  had 
passed  over  the  crossing  on  foot  a  very  few  minutes  before  the 
accident,  and  in  his  narration  of  the  situation  said  :  ''  I  noticed  there 
were  freight  cars  on  track  5  in  front  of  that  freight  house ;  either 
three  or  four,  I  wouldn't  be  positive.  With  reference  to  the  high- 
way, the  one  next  the  highway  stood,  I  should  think,  about  six  ties 
from  the  sidewalk,  or  I  should  think  ten  or  twelve  feet ;  of  course 
1  don't  know  the  distance  of  the  ties  apart.  It  was  about  seven 
ties.  There  was  a  sluiceway  there,  and  the  end  of  the  car  came  up 
to  that  sluiceway.  They  were  box  cars.  I  observed  in  regard  to 
the  freight  yard  north  of  the  freight  house  as  to  whether  there 
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were  cars  there  or  not ;  there  was  cars  there.  I  shonid  think  there 
was  abont  fifteen  or  sixteen.  There  was  one  car  there  that  attracted 
my  attention  most.  It  belonged  to  the  bridge  builders.  It  was  a 
fiat  car  with  a  honse  bnilt  on  it.  I  observed  as  I  came  along 
whether  I  conld  see  the  tracks  to  the  east  looking  through  that 
freight  yard  that  night.     Q.  Could  you  ?    A.  I  could  not." 

He  further  testified  that  these  fifteen  or  twenty  cars  in  the  yard 
"  were  mostly  all  freight  cars,  box  cars."  The  witness  Meade  had 
been  over  the  crossing  going  south  just  before  the  collision  and  was 
on  the  bridge  over  Clyde  river  when  the  freight  train  on  track  No.  3 
came  in  sight.  He  was  at  the  time  driving  two  horses  hitched  to  a 
bobsleigh,  and  testified:  "The  rails  were  above  the  plank  and 
stuck  to  the  runners  of  the  sleigh,  froze  to  the  sleigh.  I  saw  this 
train  as  it  approached  that  crossing  that  night;  I  saw  it  before 
it  approached  the  crossing.  Q.  When  you  passed  over  that  lift 
bridge  did  you  make  any  observations  to  the  east  ?  A.  No,  sir ;  not 
until  I  got  to  the  yards,  and  when  I  got  to  tlie  yards  I  seen  no 
chance  to  look  down  the  track.  When  I  got  to  the  yards  I  took  an 
observation  to  the  east  that  night ;  to  the  west,  too.  Those  yards  to 
the  east  were  pretty  well  full  of  cars.  There  was  one  little  place  I 
could  see  through,  maybe  two  feet,  to  the  east,  and  there  was  some 
cars  to  the  west,  but  a  man  could  see  the  engine  that  stood  on  4." 

On  the  night  of  the  collision  there  were  three  or  four  fi^eight 
cars  on  track  No.  5,  south  of  the  freight  house.  One  of  these  cars 
extended  west  of  the  building,  and  some  witnesses  testified  to  within 
seven  or  eight  feet  of  the  east  line  of  the  sidewalk  in  Glasgow  street. 
The  plaintiff's  engineer  testified  that  with  a  box  car  in  this  location 
a  traveler  going  south  on  the  highway  could  not  see  the  tracks  to 
the  east  until  he  reached  track  No.  5,  and  in  the  center  of  that  track 
conld  see  a  train  going  west  on  track  No.  2,  east  of  the  crossing  one 
hundred  and  sixty-five  feet,  and  from  the  south  rail  of  track  No.  5 
to  the  south  rail  of  track  No.  2  was  visible  for  the  distance  of  three 
hundred  and  forty-two  feet.  After  that  going  south  the  prospect  is 
substantially  unimpeded  for  half  a  mile  or  more  east.  To  sum- 
marize: As  the  situation  was  that  evening,  the  jury  might  have 
found  there  was  no  view  of  the  tracks  east  of  the  crossing  after  the 
open  space  north  of  the  marble  shop  until  the  traveler  was  on  track 
No.  5.    The  roadway  was  nearly  bare  of  snow  over  the  crossing,  and 
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this  condition,  with  the  raik  projecting  unevenly  above  the  plank- 
ing, caused  the  runners  of  a  cutter  or  sleigh  to  bind  and  scrape,  so 
that  progress  was  slow  and  difficult.  The  snow  had  been  cleared 
off  the  track  at  the  crossing,  and  north  of  track  No.  5  it  had  been 
piled  up  on  either  side  of  the  roadway  two  and  one-half  feet  to  three 
feet  high,  leaving  the  traveled  portion  of  the  street  eight  or  nine  feet 
in  width.  The  plaintiff's  intestate,  his  brother  and  aunt  had  that 
forenoon  gone  north  over  the  crossing  to  visit  the  plaintiff,  who  lived 
about  half  a  mile  from  the  railroad  station.  They  were  returning 
to  their  grandfather's,  passing  over  the  crossing,  a  few  minutes 
before  eleven  o'clock.  Grover  Goodell,  a  young  man  of  twenty- 
one,  was  driving,  sitting  between  his  companions  upon  a  blanket 
rolled  up  to  raise  him  above  the  other  occupants.  They  were  all 
familiar  with  the  crossing  and  the  boys  were  used  to  handling  horses, 
and  this  was  especially  true  of  Grover,  who  had  been  employed  in  a 
store  in  Clyde,  and  was  accustomed  to  deliver  goods  about  the  vil- 
lage with  a  horse  and  vehicle,  at  night  a£  well  as  by  day.  The  night 
was  clear,  the  horse  old  and  gentle,  but  afraid  of  locomotives  and 
cars.  As  they  approached  the  crossing  from  the  north,  there 
was  an  engine  on  track  No.  5,  west  of  the  crossing,  which  had  a 
headlight  and  was  blowing  off  steam  although  stationary.  There 
was  also  a  freight  train  ten  or  fifteen  rods  west  of  Sodus  street,  on 
track  No.  4,  also  with  a  headlight.  Both  of  these  engines  were 
facing  east.  There  was  a  long  freight  train  of  over  fifty  cars,  more 
than  a  third  of  a  mile  in  length,  on  track  No.  3,  going  west  at  the 
rate  of  ten  or  twelve  miles  an  hour.  The  jury  might  have  found 
that  this  train  could  not  have  been  seen  by  the  occupants  of  the 
cutter  until  they  were  well  on  track  No.  5,  when  their  horse  would 
be  on  track  No.  4.  This  freight  train  was  then  east  of  the  water 
tank,  which  was  445  feet  away,  and  was  giving  the  usual  signals  of 
its  approach.  The  cutter  passed  along  over  the  crossing  and  was  hit 
by  a  passenger  train  going  west  on  track  No.  2,  at  the  rate  of  sixty 
miles  an  hour,  and  which  was  hid  from  view  by  the  freight  train 
passing  it  at  the  water  tank,  and  which  gave  no  signals  of  its 
approach,  and  the  noise  of  which  was  drowned  by  the  heavier  noise 
of  the  freight  train.  The  cutter  was  nearly  over  No.  2  track  when 
the  collision  occurred,  and  only  the  rear  of  the  cutter  was  cut  off  by 
contact  with  the  train.     The  three  occupants  of  the  cutter  were 
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thrown  a  considerable  distance  west  of  the  crossing,  where  their 
bodies  were  found  soon  after  the  accident.  A  fast  train  going  east 
went  over  the  crossing  a  moment  or  two  before  the  accident 
occurred. 

The  negligence  of  the  defendant  is  sufficiently  established  to 
require  its  submission  to  the  jury  as  a  question  of  fact. 

Were  the  occupants  of  the  cutter  guilty  of  carelessness?  The 
^crossing  was  a  dangerous  one  under  favorable  circumstances.  Eight 
tracks  crossed  the  highway  within  the  space  of  150  feet,  and  the 
view  of  the  main  tracks  east  and  west  was  impeded  by  permanent 
structures,  while  the  yard  in  which  freight  cars  were  permitted  to 
accumulate  still  further  obstructed  the  prospect.  There  was  a  con- 
siderable space  before  the  occupants  of  the  cutter  came  to  track  No. 
5  in  which  they  could  not  see  the  approaching  trains.  Had  they 
heard  the  signals  from  the  freight  train  it  would  have  been  difficult 
to  turn  in  the  narrow  road  between  the  snow  banks.  With  the  con- 
fusion caused  by  the  fast  train  going  east  and  the  engine  blowing 
off  steam  west  of  them,  they  may  not  have  been  able  to  note  the 
approaching  freight  train.  When  that  train  came  in  sight  they  were 
over  track  No.  5,  and  it  was  apparent  they  could  get  across  ahead 
of  this  train  and  evidently  without  any  danger  of  a  collision. 
They  could  not  see  the  rapidly  approaching  passenger  train  ;  it  was 
concealed  by  the  freight  train.  It  gave  no  announcement  of  its 
coming.  Even  if  they  had  miscalculated  when  this  freight  train 
first  came  within  their  range  of  vision,  it  would  not  necessarily  have 
prevented  a  recovery  in  this  action.  They  were  in  a  hazardous 
situation  confronted  by  several  dangers.  If  they  had  attempted  to 
turn  around  they  must  have  done  so  in  a  small  space  and  on  a  bare 
gravel  road  with  tracks  above  the  planking  and  with  the  possibility 
of  catching  the  runners  of  their  cutter  in  the  open  spaces  between 
the  rails  and  planks.  The  engine  at  their  west  for  aught  they  knew 
might  move  down  upon  them.  In  this  emergency  to  drive  ahead 
may  have  seemed  to  them  the  only  way  of  escape.  They  expected 
only  that  they  must  avoid  the  freight  train  and  this  they  did,  a!id 
would  have  passed  over  uninjured  except  for  the  approach  of  the 
passenger  train  which  ran  down  on  them  at  a  mile  a  minute  and 
without  warning.  We  cannot  say  as  matter  of  law  that  these  people 
in  this  perilous  situation  failed  to  exercise  the  care  and  caution 
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which  a  person  of  ordinary  intelligence  was  called  upon  to  observe, 
{See  Wynn  v.  Central  Parky  North  <&  East  River  R.  R,  Co.,  133 
JSr.  Y.  676  ;  jBenoit  v.  Tray  dk  Lansinghurgh  R,  R.  Co.^  154  id.  223- 
328  ;  WaldeU  v.  N.  Y.  C.  (&  IT.  R,  R,  R.  Co.,  4  App.  Div.  549.) 

When  they  had  crossed  on  track  No.  5  they  were  not  negligent  as 
A  matter  of  law  in  going  ahead  of  the  freight  train,  and  that  is  the 
train  by  which  their  conduct  is  to  be  measured.  A  glance  at  the 
surroundings  may  have  convinced  them  that  it  was  feasible  to  cross 
before  that  train  could  reach  them  and  that  was  the  only  way  out  of 
the  dilemma. .  In  that  forecast  of  a  difficult  situation  they  made  no 
«rror.  It  is  claimed  they  should  have  listened.  That  would  not 
have  apprised  them  of  the  oncoming  of  the  passenger  train,  for  the 
noise  of  its  approach  could  not  be  distinguished  above  the  din  of 
the  freight  train.  The  bell  on  the  express  train  was  not  ringing,  so 
to  listen  then  would  have  been  fruitless.  They  could  see  the  freight 
train  and  knew  they  could  avoid  it.  If  they  had  listened  they 
would  not  have  been  aware  that  the  other  train  was  coming. 

It  is,  however,  urged  that  the  occupants  of  the  cutter  must  have 
-seen  the  approaching  express  train  before  they  reached  No.  2  track 
and  in  time  to  stop  and  avoid  the  collision.  As  has  been  already 
-stated,  the  engineer  testified  that  with  the  freight  car  seven  feet  east 
of  the  easterly  line  of  the  sidewalk  on  Glasgow  street  a  person  on 
the  southerly  rail  of  track  No.  6  could  see  easterly  on  track  No.  2 
342  feet.  At  that  point,  therefore,  neither  the  passenger  train  nor 
the  freight  train  was  visible,  as  the  water  tank  where  the  passenger 
train  passed  the  engine  of  the  freight  was  445  feet  distant.  After 
passing  over  track  No.  6  the  freight  train  was  then  in  sight.  If 
upon  that  instant  the  plaintiff's  intestate  had  discovered  the  coming 
passenger  train  we  may  not  hold  as  matter  of  law  he  was  imputable 
with  negligence  for  failure  to  stop.  The  horse  would  then  be  well 
over  track  No.  4.  We  may  assume  his  horse  was  restive  and  to 
rein  him  off  may  have  been  too  perilous  to  be  practicable.  We  must 
also  take  into  account  in  measuring  up  the  character  of  responsibility 
of  plaintiff's  intestate,  the  engine  on  track  No.  5  which  was  blowing 
off  steam  and  the  freight  train  on  No.  4,  both  of  which  were  west 
of  the  crossing.  It  may  be  also  that  the  occupants  of  the  cutter  did 
not  observe  the  approaching  express  train  on  the  very  instant  it 
might  have  been  seen.    Their  attention  may  have  been  distracted 
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somewhat  by  the  apparent  dangers  from  the  trains  at  their  right  and 
by  the  restiveness  of  their  horse. 

Again,  a  jury  might  have  found  that  the  express  train  was  not  in 
sight  until  the  cutter  was  nearly  or  quite  upon  track  No.  4.  The 
cutter  with  its  load  on  bare  ground  was  necessarily  delayed  in  its 
progress,  and  the  rate  of  speed  of  the  fast  train  may  have  been 
twenty  times  that  of  the  horse  and  cutter.  The  northerly  rail  of 
track  No.  4  was  about  thirty  feet  distant  from  the  southerly  rail 
of  track  No.  2,  so  that  the  train  must  have  been  six  hundred  feet 
away  wlien  the  cutter  reached  track  No.  4,  and  was  still  concealed 
from  the  people  in  the  cutter  by  the  freight  train.  In  considering 
the  conduct  of  the  plaintiff's  intestate  and  his  companions  in  the 
cutter  we  are  not  to  test  it  wholly  by  the  light  which  the  record  sheds, 
but  in  a  measure  from  the  standpoint  of  these  people  with  the 
dangers  which  apparently  were  confronting  them.  In  the  emer- 
gency thus  created  we  may  not  say  that  it  was  not  for  a  jury  to 
determine  whether  the  plaintiff's  intestate  performed  the  duty 
required  of  him  in  passing  over  the  crossing. 

Considerable  comment  is  made  by  the  defendant's  counsel  because 
there  were  no  eye  witnesses  of  the  accident.  The  facts,  however, 
were  ample  to  submit  to  a  jury.  That  the  plaintiff's  intestate  with 
his  brother  and  their  aunt  started  that  evening  from  the  home  of  the 
plaintiff  in  a  cutter  as  described  is  proved  by  the  latter.  The  train 
going  east  certainly  did  not  strike  them.  The  fireman  of  the  freight 
train  testified  that  that  train  did  not  come  in  contact  with  them,  and  in 
fact  the  distance  they  were  hurled  indicates  they  were  not  hit  by 
a  slow  moving  train.  Their  bodies  were  found  west  of  the  cross- 
ing directly  after  the  west-bound  passenger  train  passed  over  it. 
The  horse  with  the  cutter  was  found  a  short  distance  south  of  the 
crossing,  and  the  end  of  the  cutter  was  cleft  off  as  if  by  an  object 
in  rapid  motion.  The  train  stopped  after  the  collision  by  the  elec- 
tric tower  signal  at  Sodus  street,  although  Clyde  station  was  not  a 
stopping  place  for  this  train.  These  are  facts  with  othera  from 
which  a  jury  might  have  found  a  collision  with  this  train.  The 
other  facts  from  which  their  conduct  and  their  course  over  the  cross- 
ing can  be  inferred  have  already  been  adverted  to. 

It  has  been  held  that  when  there  are  no  eye  witnesses  of  a  col- 
lision of  this  kind  the  rule  requiring  strict  proof  of  the  vigilance  of 
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the  person  killed  or  injured  is  somewhat  relaxed.  {Pruey  v.  If.  Y. 
a  dk  IL  R.  R.  R.  Co,,  41  App.  Div.  158 ;  affd.,  166  N.  Y.  616 ; 
J}foble  V.  JV.  T.  a  <&  H.  R.  R.  R.  Co.,  20  App.  Div.  40 ;  affd., 
161  N.  Y.  620.) 

In  the  latter  case  the  court  say  (at  p.  42) :  "  In  actions  to  recover 
damages  for  negligence  resulting  in  death,  where  there  are  no  eye- 
witnesses of  the  accident,  the  freedom  of  the  deceased  from  con- 
tributory negligence  may  be  established  by  proof  of  facts  and 
circumstances  from  which  it  may  fairly  be  inferred  that  the  deceased 
was  not  at  fault." 

We  find  nothing  in  Wielcmd  v.  Delaware  <&  Hudson  Canal  Co, 
(167  N.  Y.  19)  which  lessens  the  effect  of  these  cases.  In  fact,  in 
its  opinion  the  court  is  careful  to  uphold  the  doctrine  which  they 
enunciate  but  disposed  of  the  contention  before  it  on  its  own 
peculiar  facts.  In  that  case  the  decedent,  a  person  of  mature  years, 
in  full  possession  of  his  faculties  was  killed  by  a  train  at  a  crossing 
with  which  he  was  entirely  familiar.  The  conformation  of  the  land 
adjacent  to  the  crossing  made  it  hazardous,  and  yet  there  was  an 
unimpeded  view  of  an  approaching  train  before  the  crossing  was 
reached.  The  alleged  caution  of  the  decedent  was  based  upon 
inferences  deducible  from  these  fixed  physical  features.  In  the 
present  case  the  great  hazard  was  due  mainly  to  temporary  condi- 
tions which  are  elucidated  by  the  proof  so  that  the  jury  could 
appreciate  quite  clearly  how  the  collision  occurred  and  what  obsta- 
cles confronted  the  plaintiff's  intestate  and  his  companions  as  they 
approached  tlie  track  on  which  they  were  struck. 

The  counsel  for  the  defendant  is  undoubtedly  correct  in  his 
assertion  of  the  rule  that  a  person  approaching  a  crossing  must 
listen  as  well  as  look,  and  especially  is  this  true  if  for  any  reason  his 
sense  of  sight  will  not  avail  him.  It  is  quite  obvious,  if  the  situa- 
tion existed  as  described  by  the  witnesses,  that  the  decedent  could 
have  heard  nothing,  however  intently  he  may  have  listened.  With 
that  fact  established  it  was  not  incumbent  upon  him  to  exercise  this 
faculty.  In  discussing  this  principle  the  court  in  Smedis  v.  Brook- 
lyn (&  Rockaway  Beach  R,  R.  Co,  (88  N.  Y.  13)  use  this  language 
(at  p.  19) :  "  But  it  is  urged  that  inasmuch  as  no  witness  testifies 
that  the  intestate  looked  to  see  or  listened  to  hear  if  the  defendant's 
train  was  approaching,  it  must  be  assumed  that  he  did  not,  and  that 


Digitized  by 


Googk 


282    GOODELL  v.  N.  Y.  CENTRAL  &  H.  R.  R.  R.  CO. 
Fourth  Dbfabtmbnt,  Dbckubbb  Term,  1901.  [Vol.  67. 

such  omiasion  was  negligence  on  his  part.  We  know  of  no  such 
rule.  While  it  is  true  that  a  traveler  on  approaching  a  railroad 
crossing  is  bound  to  look  and  listen  for  an  approaching  train,  before 
undertaking  to  cross,  it  is  only  where  it  appears  from  the  evidence 
that  he  might  have  seen,  had  he  looked,  or  might  have  heard,  had 
he  listened,  that  a  jury  is  authorized  to  find  that  he  did  not  look 
aud  did  not  listen."  In  this  case  the  jury  may  not  be  permitted  to 
iind  that  the  occupants  of  the  cutter  did  look  or  listen  for  the 
approaching  passenger  train,  but  the  physical  facts  proven  would 
warrant  the  jury  in  finding  that  to  look  or  listen  for  that  train  would 
have  been  unavailing.  This  distinction  is  well  illustrated  in  the  very 
recent  decision  in  Fejdowski  v.  D.  d:  H.  Canal  Co.  (168  N.  Y. 
600),  where  the  court,  after  approving  the  excerpt  above  quoted 
and  the  Pruey  case  cited  above,  adds  in  speaking  of  the  plainti£Ps 
intestate  (at  p.  506) :  ^^  He  is  not  required  to  look  or  listen  when 
neither  would  do  any  good,  and  such,  as  the  jury  might  have  found, 
was  the  situation  when  the  decedent  met  his  death." 

Grover  Goodell,  the  driver,  must  have  known  that  a  train 
approaching  a  crossing  was  accustomed  to  give  signals,  and  the  fact 
that  he  heard  only  those  on  the  freight  engine  may  have  been  an  ele- 
ment entering  into  his  determination  to  go  over  ahead  of  that  train. 
Certainly  had  he  known  of  the  approach  of  the  fast  train  which  col- 
lided with  the  cutter  it  is  fair  to  infer  he  would  not  have  been  so 
foolhardy  as  to  race  with  it. 

We  are  satisfied  after  a  careful  consideration  of  the  record  that 
the  case  should  have  been  submitted  to  the  jury. 

The  plaintiff's  exceptions  should  be  sustained,  the  nonsuit  set 
aside  and  a  new  trial  ordered,  with  costs  to  the  plaintiff  to  abide  the 
event. 

All  concurred,  except  MoLennan,  J.,  who  dissented  in  an  opinion. 

MoLbnnak,  J.  (dissenting): 

The  only  question  which  need  be  considered  upon  this  appeal  S& : 
Was  there  any  evidence  which  tended  to  prove  that  plaintiff's  intes- 
tate was  free  from  contributory  negligence  ? 

The  facts  bearing  upon  this  issue  are  few  and  simple.  The 
deceased  was  familiar  with  the  highway  leading  across  the  defend- 
ant's tracks  where  the  accident  occurred.    He  knew  the  location  of 
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every  permanent  structure  upon  either  side,  which  could  prevent 
a  traveler  upon  the  highway  from  seeing  an  approaching  train.  He 
was  also  familiar,  in  a  general  way  at  least,  with  the  manner  in 
which  the  defendant's  trains  were  operated  at  the  place  in  ques- 
tion. He  knew  the  location  of  the  switch  tracks  and  of  all  the 
railroad  appliances  located  north  of  defendant's  freight  depot  and 
of  track  No.  5,  which  is  the  first  track  south  of  the  freight  depot. 
On  the  night  in  question  he  knew,  if  he  looked,  precisely  how  such 
tracks  were  occupied  and  what  engines  and  cars  were  upon  them. 

As  the  deceased  proceeded  along  the  highway  to  track  No.  5  he 
knew,  if  he  listened,  that  a  train  was  approaching  from  the  east, 
because  its  bell  was  rung  continuously  and  the  whistle  was  sounded 
at  the  whistling  post.  Indeed,  it  is  not  claimed  that  the  defendant 
was  in  any  manner  negligent  in  the  operation  of  that  train.  After 
the  deceased  crossed  track  No.  5,  which  is  located  just  south  of  the 
freight  depot  and  on  which  a  train  of  cars  without  an  engine  was 
standing,  if  he  looked  he  saw  the  freight  train,  the  bell  of  which 
was  ringing,  and  the  whistle  of  which  had  sounded,  approaching 
the  highway  from  the  east  on  track  No.  3,  and  that  it  was  approach- 
ing at  the  rate  of  ten  or  twelve  miles  an  hour.  When  at  this  point 
and  just  as  he  crossed  track  No.  5  the  deceased  also  knew,  if  he 
looked,  that  a  passenger  train  was  approaching  from  the  east  on 
track  No.  2,  because  the  evidence  clearly  establishes  that  from  that 
point  such  passenger  train  was  in  full  view.  So  far  as  is  disclosed 
by  the  evidence,  the  deceased,  without  giving  any  attention  to  the 
other  tracks,  without  making  any  observation  to  ascertain  whether 
or  not  a  train  was  approaching  on  track  No.  2,  which  is  next  south 
of  track  No.  3  upon  which  the  freight  train  was  approaching,  drove 
on  in  advance  of  the  freight  train  and  attempted  to  pass  in  front  of 
the  passenger  train,  when  he  was  struck  and  the  accident  resulted. 

When  the  deceased  was  at  the  point  on  the  highway  just  south 
of  track  No.  5  he  saw  and  heard,  or  could  have  seen  and  heard,  the 
freight  train  approaching  on  track  No.  3,  and  had  an  unobstructed 
view  of  the  approaching  passenger  train.  Apparently  he  then 
made  up  his  mind  that  he  could  cross  in  advance  of  the  freight 
train,  and  drove  on  without  looking  or  listening  or  taking  any  pre- 
cautions to  ascertain  whether  or  not  there  were  any  other  trains 
approaching  on  tracks  Nos.  1  and  2,  or  to  guard  against  a  collision 
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with  such  trains.  At  all  events  there  is  no  proof  that  the  deceased 
exercised  any  care  whatever.  Under  those  circumstances,  I  think 
the  deceased  was  chargeable  with  contributory  negligence  as  matter 
of  law. 

In  Heaney  v.  Long  Island  Railroad  Go,  (112  N.  Y.  122)  the 
deceased  started  to  cross  the  defendant's  tracks  about  six  o'clock  in 
the  morning.  Tlie  morning  was  cloudy  and  rainy.  A  train  had 
just  passed  on  the  south  track,  which  was  nearest  to  the  deceased, 
and  the  smoke  from  its  engine  settled  down  upon  the  road  behind 
it  sufficiently  to  temporarily  obscure  objects  in  the  line  of  vision 
The  deceased,  however,  went  ahead  without  looking  to  ascertain 
whether  or  not  a  train  was  approaching  on  the  other  track,  and  as 
he  stepped  upon  the  north  track  he  was  struck  by  a  west-bound 
train  and  killed.  It  was  held  that  the  deceased  was  guilty  of  con- 
tributory negligence  as  matter  of  law. 

In  Daniels  v.  Staten  Island  Rapid  Transit  Co.  (125  N.  Y.  407) 
the  deceased  was  famiHar  with  the  locality,  and  knew  that  there 
were  two  railroad  tracks  upon  which  trains  passed  in  opposite  direc- 
tions. A  train  was  passing  on  the  south  track.  After  it  passed  the 
deceased  crossed  the  south  track  and  when  he  had  done  so,  if  he 
had  looked,  he  could  have  seen  a  train  approaching  on  the  north 
track.  He,  however,  proceeded  to  cross  the  north  track  without 
looking,  and  was  struck  and  killed.  It  was  held  that  the  deceased 
was  guilty  of  contributory  negligence,  as  matter  of  law,  and  that  no 
recovery  could  be  had. 

Many  cases  might  be  cited  in  support  of  the  proposition  that  a 
traveler  who,  in  attempting  to  cross  a  double-track  railroad,  crosses 
in  front  of  a  train  approaching  on  the  track  next  to  him,  or  behind 
such  train  after  it  has  passed,  and  then  proceeds  to  cross  the  other 
track  without  looking  or  listening  to  ascertain  whether  or  not  it  is 
safe  to  do  so,  and  sustains  injury,  is  guilty  of  contributory  negli- 
gence which  will  prevent  a  recovery  for  the  injuries  sustained, 
where  it  does  not  appear  that  he  could  not  have  seen  or  heard  the 
train  with  which  he  came  in  collision  if  he  had  taken  such 
precautions. 

But  it  is  suggested  that  in  the  case  at  bar  when  the  deceased  was 
on  track  No.  5  or  when  he  had  crossed  such  track,  and  saw  or  could 
have  seen  the  approaching  freight  train  and  also  the  passenger  train 
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which  struck  him,  he  was  in  a  place  of  danger ;  that  it  would  then 
have  been  unsafe  for  him  to  stop ;  that  he  could  not  have  turned 
back,  and,  therefore,  was  justified  in  attempting  to  cross  ahead  of 
the  two  approaching  trains,  and  that  under  such  circumstances  proof 
of  the  exercise  of  care  and  prudence  on  the  part  of  the  deceased 
may  be  dispensed  with.  In  the  first  place,  there  is  no  evidence  that 
the  deceased  considered  the  place  between  tracks  Nos.  5  and  4 
dangerous ;  as  a  matter  of  fact,  no  engine  or  car  upon  those  tracks, 
or  upon  the  tracks  north  of  the  freight  house  was  moving  or  did 
move  until  after  the  accident.  There  is  no  evidence  tending  to 
show  that  the  deceased  tried  to  stop  or  turn  around  before  attempt- 
ing to  cross  in  front  of  the  approaching  trains,  or  that  he  did  any 
other  act  or  thing  except  to  go  forward  in  advance  of  one  train  and 
directly  in  front  of  the  other,  with  which  he  collided. 

If  the  place  between  tracks  Nos.  5  and  4  was  a  dangerous  place, 
that  fact  was  known  to  the  deceased.  He  knew  that  until  he 
reached  that  point  he  could  not  see  a  train  approaching  from  the 
east,  and  he  knew  that  a  train  was  approaching,  for  he  heard  or 
ought  to  have  heard  its  bell  and  whistle.  A  traveler  upon  a  high- 
way may  not  proceed  to  a  place  of  danger  or  a  railroad  crossing  and 
then  say :  "  I  am  now  in  a  dangerous  place,  and  so  am  entitled  to 
race  with  an  approaching  train  in  an  attempt  to  cross  ahead  of  it." 

We  think  it  is  not  the  law  that  a  traveler  upon  a  highway,  who 
is  attempting  to  cross  the  tracks  of  a  railroad,  may  voluntarily  put 
himself  in  a  dangerous  situation  and  then  be  relieved  from  the 
necessity  of  taking  any  precautions  to  avoid  collision  with  a  train 
passing  such  crossing. 

In  the  case  at  bar  there  is  not  a  particle  of  evidence  to  indicate 
that  the  deceased  did  a  single  thing,  exercised  the  slightest  care, 
after  reaching  ti'ack  No.  5  or  at  any  other  time,  to  avoid  the  acci- 
dent. The  whole  evidence  bearing  upon  that  branch  of  the  case 
may  be  summed  up  by  saying :  The  deceased  and  his  two  com- 
panions were  in  a  cutter  drawn  by  a  horse  which  sometimes  was 
afraid  of  engines.  He  started  to  drive  upon  the  highway  in  ques- 
tion across  the  tracks  of  defendant's  railroad.  Before  he  reached 
track  No.  5  he  heard  the  bell  ringing  on  a  train  approaching  the 
highway  from  the  cast,  and  heard  the  sound  of  the  whistle.  He 
proceeded  to  a  point  between  tracks  Nos.  4  and  5,  and  then,  if  he 
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looked,  he  saw  the  freight  train  approaching  which  had  rnng  the 
bell  and  sounded  the  whistle.  He  also  saw,  if  he  looked,  because 
it  was  in  full  view,  the  approaching  passenger  train.  He  drove  on, 
crossed  in  safety  track  No.  3  on  which  the  freight  train  was 
approaching,  attempted  to  cross  track  No.  2  on  which  the  passenger 
train  was  approaching,  was  struck  and  he  and  his  two  companions 
were  killed.  No  one  saw  the  accident ;  no  witness  attempts  to  say 
what  the  deceased  did  or  did  not  do.  It  simply  appears  that  at  a 
certain  point  upon  the  highway  in  question  he  started  to  drive  south ; 
that  when  he  reached  track  No.  2  he  was  struck  by  a  passenger 
train  coming  from  the  east,  and  was  killed. 

Before  a  recovery  can  be  had  by  a  traveler  upon  a  highway,  for 
injuries  sustained  by  coming  in  collision  with  a  railroad  train  cross- 
ing such  highway,  it  must  be  shown,  either  by  direct  evidence  or  by 
circumstances,  that  such  traveler  exercised  a  reasonable  degree  of 
care,  considering  all  the  circumstances,  to  avoid  such  collision. 
Speculation,  pure  and  simple,  will  not  meet  the  requirements. 

In  the  case  of  JBond  v.  Smith  (113  N.  Y.  378),  which  was  an 
action  of  negligence.  Judge  Earl,  in  writing  the  opinion  for  the 
court,  said  :  "  We  have  no  right  to  guess  that  he  (the  deceased)  was 
free  from  fault ;  it  was  incumbent  upon  the  plaintiff  to  show  it  by 
a  preponderance  of  evidence.  She  furnished  the  jury  with  nothing 
from  which  they  could  infer  the  freedom  of  the  intestate  from 
fault.  She  simply  furnished  them  food  for  speculation,  and  that 
will  not  do  for  the  basis  of  a  verdict.  The  law  demands  proof,  and 
not  mere  surmises." 

In  the  case  of  Fejdowahi  v.  D.  &  H.  Canal  Go.  (168  N.  Y.  600) 
the  head  note  is  as  follows :  "  Where  there  is  no  evidence,  express 
or  circumstantial,  that  plaintiff's  intestate  either  looked  or  listened 
before  he  attempted  to  cross  a  railroad  track,  an  instruction  that  the 
jury  might  take  all  the  circumstances  into  consideration  and  deter- 
mine whether  or  not  he  did  look  and  listen,  and  whether  or  not  he 
could  have  seen  or  heard  the  approaching  engine  had  he  done  so,  is 
erroneous,  since  a  verdict  in  favor  of  plaintiff  may  have  been  based 
upon  the  assumption  that  he  did  look  and  listen,  and  a  judgment 
entered  thereon  must  be  reversed." 

It  is  quite  as  reasonable  to  suppose  that  the  deceased  attempted 
to  cross  in  front  of  the  passenger  train  which  struck  him,  because 
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he  thought  he  could  do  so  before  it  reached  the  crossing,  but  failed 
for  the  reason  that  he  miscalculated  the  distance  or  the  rate  of  speed, 
as  that  he  made  the  attempt  because  he  considered  it  was  dangerous 
to  stop  and  remain  where  he  was,  or  to  attempt  to  turn  around.  One 
surmise  is  quite  as  reasonable  as  the  other.  There  is  no  evidence 
which  tends  to  support  one  theory  as  against  the  other. 

It  is  suggested  in  the  prevailing  opinion  that  when  the  deceased 
started  to  cross  track  No.  3  he  concluded,  and  had  a  right  to  con- 
clude, that  he  could  cross  in  advance  of  the  freight  train ;  that  his 
view  of  the  passenger  train  was  then  obstructed  by  the  freight  train, 
and  as  the  bell  was  not  being  rung  on  the  passenger  train,  and  no 
warning  given  of  its  approach,  he  had  a  right  to  assume  that  no  train 
was  approaching  on  track  No.  2,  and,  therefore,  was  not  under  the 
necessity  of  looking  or  listening,  or  of  taking  any  other  precaution 
for  his  safety. 

In  the  lirst  place,  there  is  not  a  particle  of  proof  to  indicate  that 
the  deceased  could  not  have  seen  or  heard,  or  that  he  did  not  see  or 
hear  the  approaching  passenger  train  before  he  entered  upon  track 
No.  3,  or  that  the  freight  train  on  that  track  in  any  manner  inter- 
fered with  his  view  of  the  passenger  train  at  that  time.  Indeed,  an 
inspection  of  the  maps  put  in  evidence  clearly  demonstrates  that  he 
could  have  seen  such  train  if  he  had  looked.  But  even  if  the  freight 
train  obstructed  the  view  of  the  passenger  train,  I  understand  the 
duty  still  rested  upon  the  deceased  to  make  some  investigation  to 
ascertain  whether  or  not  it  was  safe  to  cross  the  track  in  front  of 
the  passenger  train ;  that  even  under  such  circumstances  he  was 
called  upon  to  exercise  such  care  and  caution  as  under  all  the  cir- 
cumstances was  reasonable,  and  that  in  an  action  brought  to  recover 
for  the  death  of  the  deceased  it  is  essential  that  proof  should  be 
made  that  such  degree  of  care  and  caution  had  been  exercised  by 
the  deceased.  He  must  look  and  listen  even  under  such  circum- 
stances, unless  proof  is  made  that  it  would  have  been  "  utterly  use- 
less "  to  have  done  so. 

"We  think  the  case  of  Wieland  v.  Delaware  cfe  Hudson  Caautl 
Co.  (167  N.  Y.  19),  recently  decided  by  the  Court  of  Appeals,  is 
decisive  of  the  question  under  consideration.  That  was  a  railroad 
crossing  case,  and  the  train  which  struck  the  deceased  was  going  at 
the  rate  of  fifty  or  sixty  miles  an  hour,  giving  no  warning  of  its 
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r.pproach.  At  a  point  on  the  highway  30  feet  north  of  the  rail- 
road track  a  better  view  could  be  obtained  of  the  track  than  at  any 
other  pointy  but  from  that  point  it  was  only  visible  for  a  distance  of 
from  150  to  200  feet,  and  the  situation  was  such  that  an  approach- 
ing train  could  not  be  heard  until  it  came  with  150  or  200  feet  of 
the  crossing.  After  leaving  the  point  in  the  highway  30  feet 
distant  from  the  crossing  the  view  of  the  railroad  track  was  con- 
siderably shortened  until  the  crossing  was  reached.  Under  those 
circumstances  the  plaintiff's  intestate  in  that  case  attempted  to  cross 
and  was  struck  and  killed  by  the  approaching  train.  In  discussing 
the  question  of  the  contributory  negligence  of  the  deceased,  the 
court  said :  *'  He  (the  deceased)  was  bound  to  exercise  reasonable 
care  for  his  self-preservation ;  that  is,  he  was  bound  to  exercise  that 
degree  of  care  which  a  reasonably  prudent  man  would  use.  *  *  * 
He  was  required  to  look  and  listen.  Nothing  could  excuse  the 
absence  of  this  degree  of  care,  or  justify  the  lack  of  evidence  tend- 
ing to  show  that  it  was  exercised,  except  proof  that  under  the  con- 
ditions which  existed  it  would  have  been  unavailing.  Did  the 
decedent  either  look  or  listen  before  he  went  upon  this  railroad 
track  ?  "We  can  find  no  answer  to  this  question  in  the  record.  As 
we  have  stated,  there  is  not  a  single  fact  or  circumstance  in  the 
evidence  which  sheds  any  light  upon  the  decedent's  movements 
between  the  time  when  he  was  seen  a  quarter  of  a  mile  north  of  the 
railroad  track  and  the  instant  when  he  met  his  death.  Could  he 
have  heard  if  he  had  listened,  or  could  he  have  seen  if  he  had 
looked  ?  The  evidence  shows  affirmatively  that  neither  of  these 
safeguards  would  have  been  unavailing.  Upon  the  facts  before  us 
it  must  be  assumed  that  the  situation  was  one  in  which  it  was 
difficult  either  to  hear  or  see  in  time  to  avoid  danger.  But  it  was 
possible  to  hear  and  to  see,  and,  therefore,  it  was  the  duty  of  the 
decedent  to  use  his  faculties  of  sight  and  hearing  in  the  exercise  of 
such  reasonable  care  as  the  known  danger  of  the  place  required. 
Had  the  evidence  shown  or  tended  to  show  that  either  or  both  of 
these  precautions  would  have  been  utterly  useless,  that  branch  of 
the  case  could  have  been  properly  submitted  to  a  jury  upon  the 
question  whether  the  decedent  had  exercised  such  reasonable  care 
as  the  exigencies  of  the  situation  rendered  possible.  But  when  it 
was  once  shown  that  the  conditions  were  such  that  the  decedent,  by 
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the  exercise  of  liis  faculties  of  sight  and  hearing  might  have  averted 
the  disaster,  it  became  necessary  for  the  plaintiff  to  go  a  step  further 
and  give  some  affirmative  evidence  from  which  a  jury  could  have 
found  that  the  decedent  was  free  from  contributory  negligence. 
She  has  failed  in  this  particular.  There  is  neither  direct  nor 
circumstantial  evidence  which  points  either  to  the  presence  or 
absence  of  contributory  negligence  on  the  part  of  the  decedent,  and 
the  case,  therefore,  falls  within  the  rule  very  tersely  expressed  in 
Wiwirowaki  v.  Z.  S.  A  M.  S.  By.  Co.  (124  N.  Y.  420),  and  Corddl 
V.  N.  T.  a  <&  H.  R.  R.  R.  Co.  (75  N.  Y.  330),  as  follows :  '  When 
the  circumstances  point  as  much  to  the  negligence  of  the  deceased 
as  to  its  absence,  or  point  in  neither  direction,  a  refusal  to  nonsuit 
is  error.' " 

In  the  case  at  bar,  while  we  may  surmise  and  speculate,  it  cannot 
be  said  —  and  there  is  no  evidence  tending  to  support  the  state- 
ment —  that  it  would  have  been  "  utterly  useless  "  for  the  deceased 
to  have  looked  and  listened,  and,  therefore,  under  the  latest  decision 
of  the  Court  of  Appeals  upon  that  question,  it  was  essential,  in  order 
to  entitle  the  plaintiff  to  recover,  that  proof  be  made  that  the 
deceased  did  look  and  listen  before  attempting  to  cross  the  track 
where  he  met  his  death. 

A  traveler  upon  a  highway  seeking  to  cross  a  railroad  track,  who 
is  placed  in  a  dangerous  situation  immediately  before  attempting  to 
cross,  is  not  thereby  relieved  from  the  duty  of  exercising  ordinary 
care  and  prudence,  but  he  must  exercise  "  such  reasonable  care  as 
the  exigencies  of  the  situation  rendered  possible."  In  the  record 
before  us  there  is  no  evidence  that  such  care,  or  any  care,  was 
exercised  by  the  deceased.  Such  a  traveler  is  bound  to  "  look  and 
listen,"  and  it  must  be  proved,  not  surmised,  that  he  did  so,  or  else 
it  must  be  proved,  not  surmised,  tliat  to  look  and  listen  would  have 
been  '*  utterly  useless."     In  this  case  no  such  proof  was  made. 

If  the  rule  of  law  applicable  to  this  case  is  correctly  stated  in  the 
prevailing  opinion,  tlie  fact  that  a  person  was  killed  at  a  railroad 
crossing,  when  there  were  no  eye  witnesses  to  the  accident,  may  be 
of  great  advantage  to  a  plaintiff  in  an  action  brought  to  recover 
damages  for  such  death,  because  in  such  case  it  will  only  be  neces- 
sary to  prove  that  the  decedent  was  in  a  place  of  peril  immediately 
App-  Div.— Vol.  LXVII.        19 
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before  the  accident  occurred,  a  place  where  it  was  difficult  to  see  or 
hear  an  approaching  train,  and  from  that  fact  alone  it  will  be  com- 
petent for  a  jury  to  find  that  he  was  free  from  contributory  negli- 
gence. We  think  the  Court  of  Appeals  in  the  case  last  cited  holds 
distinctly  that  even  under  those  circumstances  it  must  be  proved 
that  the  deceased  looked  and  listened,  or  else  that  those  precautions 
would  have  been  utterly  unavailing  to  prevent  the  accident.  There 
is  no  such  proof  in  the  case  at  bar. 

The  conclusion  of  the  whole  matter  is  that  there  was  no  evidence 
tending  to  establish  freedom  from  contributory  negligence  on  the 
part  of  plainti£Ps  intestate. 

It  follows  that  the  nonsuit  was  right,  that  plaintiff's  exceptions 
should  be  overruled,  and  judgment  entered  upon  the  nonsuit  in 
favor  of  the  defendant,  with  costs. 

FlaintifiPs  exceptions  sustained  and  motion  for  new  trial  granted, 
with  costs  to  the  plaintiff  to  abide  the  event 


Jacob  H.  Myers,  Appellant,  v.  George  C.  Buell,  Executor  of 
George  C.  Buell,  Deceased,  and  Others,  Respondents. 

Ooniriiet  with  reference  to  the  deposition  of  the  stock  of  a  corporcUion — the  intention 
of  the  parties  will  prevail  in  its  construction. 

Jl  corporation  engaged  in  the  manufacture  and  sale  of  a  patented  machine  had 
a  quantity  of  treasury  stock  which  it  desired  to  sell  in  order  to  raise  money 
with  which  to  continue  its  business.  Some  of  the  stockholders,  hoping  to  cre- 
ate a  market  for  the  treasury  stock,  entered  into  an  agreement  bearing  date 
December  27,  1895,  by  which  they  agreed  to  place  their  stock  in  the  hands  of 
a  certain  person,  to  be  retained  by  him  until  January  1,  1897,  and  not  to  be 
withdrawn  or  sold  without  the  consent  of  all  the  stockholders  signing  the 
agi  cement,  unless  the  treasury  stock  should  bring  into  the  treasury  $50,000. 

A  stockholder  named  Myers  refused  to  sign  the  agreement,  but  was  finally 
induced  to  do  so  in  reliance  upon  a  contract  by  which  certain  other  stockhold- 
ers agreed  that  sixty  shares  of  his  stock  should  be  excepted  from  the  escrow 
agreement  and  left  with  the  treasurer  of  the  corporation,  and  that  before  any 
of  the  treasury  stock  should  be  sold,  fifty  of  the  sixty  shares  of  Myeis'  stock 
should  be  sold  at  not  less  than  par  and  the  proceeds  thereof  should  be  paid  to 
him,  the  remaining  ten  shares  to  belong  to  the  corporation. 

The  escrow  agreement  having  failed  in  its  purpose,  a  new  corporation  was  formed 
to  manufacture  and  sell  the  machines  on  a  royalty.   The  sum  of  15,000  was  neces- 
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sary  in  order  to  satisfy  the  floating  indebtedness  of  the  old  company  and  thus 
avoid  any  interference  with  its  property  and  assets.  For  the  purpose  of  pro- 
Tiding  this  sum,  the  agreement  between  the  old  and  the  new  corporations, 
which  was  dated  December  12,  1896,  contained  a  clause  by  which  the  new 
corporation  agreed  within  four  weeks  to  purchase  from  the  old  company  fifty 
shares  of  the  capital  stock  and  to  pay  therefor  the  sum  of  $5,000  in  cash,  which 
sum  the  old  company  agreed  to  apply  in  payment  of  its  debts. 

December  24,  1896,  fifty  shares  of  stock,  no  part  of  which  belonged  to  Myers,, 
were  transferred  to  the  new  company  and  it  paid  the  old  company  therefor 
$5,000. 

Seld,  that  the  transfer  of  the  stock  from  the  old  to  the  new  corporation  was  not  a 
sale  of  such  stock,  within  the  meaning  of  the  contract  in  reliance  upon  which 
Myers  signed  the  escrow  agreement,  and  that  it  did  not  entitle  him  to  recover 
the  sum  of  $5,000  from  the  parties  who  made  such  contract  with  him. 

Appeal  by  the  plaintiflf,  Jacob  H.  Myers,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office  of 
the  clerk  of  the  county  of  Monroe  on  the  15th  day  of  December, 
1899,  upon  the  decision  of  the  court,  rendered  after  a  trial  before 
the  court  without  a  jury  at  the  Monroe  Trial  Term,  dismissing  the 
complaint  upon  the  merits. 

John  Van  Voorhis^  for  the  appellant. 

James  Breck  PerhinSy  for  the  respondents. 

Williams,  J. : 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 
The  action  was  brought  to  recover  damages  for  breach  of  contract. 

The  Myers  American  Ballot  Machine  Company  was  organized  in 
1890  with  a  capital  of  $100,000,  1,000  shares  of  $100  each.  The 
stock  was  subsequently  increased  to  $300,000.  Myers,  the  plaintiff, 
had  1,000  shares  of  the  par  value  of  $100,000.  Some  part  of  thia 
stock  Myers  distributed  and  sold,  so  that  at  the  time  the  contract  in 
suit  was  made  he  had  actually  only  377  shares.  Of  the  remaining 
2,000  shares  about  775  shares  were  in  the  treasury  unsold  when  the 
contract  was  made  and  the  balance  had  been  sold  to  the  public. 
The  latter  part  of  1895  the  company  was  financially  embarrassed  and 
had  no  money  to  continue  the  business  with.  It  was  desirable 
that  the  stock  in  the  treasury  should  be  sold  to  raise  money.  It 
could  not  be  sold,  however,  at  less  than  par,  and  the  stock  owned 
by  individuals  being  offered  at  less  than  par  the  treasury  stock 
could  not  be  sold.    A  plan  was,  therefore,  proposed  that  all  the 
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stockholders  living  in  Monroe  county  should  place  their  stock 
in  the  hands  of  some  person  in  escrow  until  January  1,  1897, 
about  one  year,  and  thus  withdraw  it  from  the  market  and  prevent 
the  offer  of  stock  below  par,  and  by  which  plan  it  was  hoped  that 
the  treasury  stock  could  be  sold.  The  plaintiff  declined  at  first  to 
consent  to  this  plan.  The  escrow  agreement  was  prepared  and 
signed  by  the  other  stockholder.  It  was  dated  December  27, 1895, 
and  provided  in  substance  that,  when  it  was  signed  by  the  holders  of 
eighty-five  per  cent  of  the  stock  of  the  company  residing  in  Monroe 
county,  they  would  place  the  certificates  of  all  their  stock  in  the 
hands  of  William  R.  Seward  of  Rochester,  N.  Y.,  to  be  retained  by 
him  until  January  1,  1897,  not  to  be  withdrawn  or  sold  without  the 
consent  of  all  the  stockholders  signing  the  agreement,  unless  the 
sale  of  treasury  stock  should  bring  into  the  treasury  $50,000.  The 
plaintiff  was  induced  to  sign  this  agreement  by  the  giving  to  him  of 
the  contract  in  suit  dated  the  same  day,  signed  by  the  defendants, 
wherein  they  agreed  with  him  in  effect  that  sixty  shares  of  his  stock 
might  be  excepted  from  the  escrow  agreement  and  left  with  the 
treasurer  of  the  company,  and  before  any  of  the  treasury  stock 
should  be  sold  fifty  of  the  sixty  shares  of  plaintiff's  stock  should  be 
sold  at  not  less  than  par  and  the  proceeds  thereof  be  paid  to  him  as  it 
was  sold,  and  when  the  fifty  shares  should  be  sold  the  remaining  ten 
shares  should  belong  to  the  treasury  of  the  company.  The  escrow 
agreement  was  signed  by  the  holders  of  stock,  including  the  plain- 
tiff, the  stock  was  delivered  to  Seward  and  the  plaintiff's  sixty  shares 
to  the  treasurer  of  the  company.  Efforts  were  thereafter  made  to 
sell  the  treasury  stock,  but  none  could  be  sold,  and  the  financial  con- 
dition of  the  company  grew  steadily  woi-se.  In  November,  1896,  a 
proposition  was  submitted  from  a  number  of  the  stockholders  to 
manufacture  and  sell  the  machines  and  pay  the  company  a  royalty 
thereon,  and  their  proposition  resulted  in  the  organization  of  a  new 
company  known  as  the  American  Ballot  Machine  Company,  and  in  an 
agreement  between  the  old  and  new  companies,  bearing  date  Decem- 
ber 12,  1896,  wherein  it  was  among  other  things  agreed  that  within 
four  weeks  the  new  company  would  purchase  from  the  old  company 
fifty  shares  of  the  capital  stock,  and  pay  therefor  $5,000  in  cash 
and  the  old  company  would  apply  the  money  when  received  in  the 
payment  of  its  debts ;  that  the  old  company  would  sell  to  the  new 
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company  all  its  property,  real  and  personal,  except  its  patents,  with 
the  exclusive  right  to  manafacture  and  sell  the  machines  for  an 
amount  equal  to  the  total  indebtedness  of  the  old  company,  after 
applying  thereon  the  $5,000  to  be  paid  for  the  fifty  shares  of  stock, 
the  purchase  price,  however,  to  be  at  least  $50,000,  one-half  to  be 
paid  within  one  year  and  the  other  half  within  two  years,  with 
quarterly  interest ;  that  possession  of  the  property  would  be  given 
at  once,  and  that  the  new  company  would  furnish  the  necessary 
capital,  perfect  the  machines  and  continue  the  manufacture  and  sale 
thereof  and  pay  the  old  company  a  royalty  of  twenty-five  per  cent  of 
the  selling  price  thereof.  The  agreement  contained  other  provisions 
as  to  details  not  necessary  to  be  recited  here. 

The  $5,000  to  be  paid  for  the  fifty  shares  of  stock  was  necessary 
in  order  to  satisfy  the  pressing  floating  indebtedness  of  the  old 
company,  and  thus  avoid  any  interference  with  its  property  and 
assets. 

The  agreement  was  not  in  fact  executed  until  December  17, 1896. 
Authority  to  execute  it  by  the  old  company  was  given  by  resolution 
at  a  stockholders'  meeting  held  December  4, 1896.  The  plaintiff 
was  present  at  that  meeting  and  objected  to  the  resolution,  but  dur- 
ing all  the  discussions  with  reference  to  the  agreement  he  made  no 
objection  to  the  provision  for  the  sale  of  the  fifty  shares  of  stock 
and  the  application  of  the  $5,000  to  be  paid  therefor  to  the  satisfac- 
tion of  the  debts  of  the  old  company. 

December  24,  1896,  the  fifty  shares  of  stock  were  transferred  to 
the  new  company,  and  it  paid  the  old  company  therefor  $5,000. 
Upon  learning  of  this  the  plaintiff  served  upon  defendants  a  demand 
for  the  sum  of  $5,000,  under  the  contract  in  suit.  Thereupon  the 
two  companies  agreed  to  rescind  the  clause  in  their  agreement  pro- 
viding for  the  transfer  of  the  fifty  shares  of  stock,  and  the  stock 
was  returned  to  the  old  company,  that  company  retaining  the  $5,000. 
This  action  was  commenced  January  12, 1897,  and  the  plaintiff  based 
his  right  to  recover  upon  the  clause  in  the  agreement  providing  for 
a  sale  of  the  fifty  shares  of  stock  for  $5,000,  and  the  transfer  of 
the  stock  and  payment  of  the  purchase  price  therefor  pursuant  to 
the  agreement.  No  part  of  this  stock  transferred  belonged  to  the 
plaintiff.  The  defendants  claim  that  the  contract  was  void  because 
it  could  not  be  performed  by  them,  and  the  plaintiff  knew  it ;  that 
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it  never  became  binding  becanee  the  escrow  agreement  was  not 
•effectual,  inasmuch  as  eighty-five  per  cent  of  the  stock  held  in  Mon- 
roe county  was  not  delivered  to  Seward ;  that  plaintiff  failed  to  com- 
ply with  the  contract  himself  in  that  he  did  not  deliver  to  Seward 
eX\  his  stock  except  the  sixty  shares  delivered  to  the  treasurer  of  the 
«ld  company,  but  sold  some  of  it  after  the  escrow  agreement  was 
made  and  in  violation  thereof ;  that  he  waived  his  right  to  insist 
that  the  agreement  between  the  two  companies  was  a  violation  of 
the  contract  in  suit  by  taking  part  in  the  negotiations  for  such  agree- 
ment, and  failing  to  object  to  the  provision  as  to  the  sale  of  the  fifty 
shares  of  stock  from  the  old  company  to  the  new  company,  and  the 
application  of  the  money  to  be  realized  therefrom  to  the  payment 
of  the  old  company's  debts ;  that  this  provision  in  the  agreement  did 
not  constitute  a  breach  of  the  contract  in  suit,  nor  authorize  the 
plaintiff  to  recover  of  defendants  the  $5,000,  and,  lastly,  that  the 
plaintiff  has  suffered  no  damage  which  he  can  recover  under  his 
contract. 

Whatever  may  be  said  as  to  the  other  objections  to  a  recovery,  it 
IS  clear  that  the  provision  in  the  agreement  as  to  the  transfer  of 
the  fifty  shares  of  stock  for  $5,000,  to  be  applied  in  payment  of  the 
old  company's  debts,  was  not  a  provision  for  a  sale  of  treasury  stock 
within  the  meaning  and  contemplation  of  the  parties  in  making  the 
tsontract  in  suit,  and  the  carrying  out  of  such  provision  was  not, 
therefore,  a  violation  of  such  contract.  No  such  agreement  for  the 
general  conduct  of  the  business  as  that  subsequently  made  between 
the  companies  was  contemplated  when  the  escrow  agreement  was 
•entered  into,  or  the  contract  in  suit  was  made. 

The  parties  in  December,  1895,  expected  that  the  business  would 
be  continued  by  the  old  company,  and  they  were  providing  for  the 
«ale  of  treasury  stock  to  raise  money  needed  in  the  business.  They 
tried  to  carry  out  this  scheme  during  nearly  the  whole  year,  while 
the  stock  remained  in  escrow,  but  they  were  unable  to  sell  a  share 
of  it.  The  escrow  agreement  was  to  terminate  January  1,  1897, 
and  the  agreement  between  the  companies  was  not  executed  until 
December  17, 1896.  They  waited  some  time  after  the  agreement 
had  been  prepared,  to  give  the  plaintiff  an  opportunity  to  work  out 
some  scheme  of  his  own  to  continue  the  business,  and  then  he  hav- 
ing failed,  and  the  escrow  agreement  having  also  failed  thus  far  to 
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bring  any  money  into  the  treasury,  and  only  fourteen  days  of  its 
term  remaining,  the  agreement  between  the  companies  was  made. 
The  provision  in  the  agreement  was  not  necessarily  for  a  present 
sale  of  the  stock,  but  for  a  sale  within  four  weeks,  and  if  the  trans- 
fer and  receipt  of  the  money  had  not  in  fact  occurred  until  after 
January  1,  1897,  when  the  term  of  the  escrow  agreement  expired, 
plaintiffs  right  to  maintain  this  action  would  certainly  have  been 
doubtful.  The  transfer  was  made,  however,  December  24,  1896, 
during  the  term  of  tlie  escrow  agreement,  and  we  are,  therefore,  to 
determine  whether  such  transfer  constituted  a  sale  of  the  stock 
within  the  contract  in  suit,  whether  it  was  one  fairly  within  the 
contemplation  of  the  parties,  and,  therefore,  covered  by  that  con- 
tract. Five  thousand  dollars  was  necessary  to  satisfy  the  pressing 
floating  indebtedness  of  the  old  company  so  as  to  protect  its  prop- 
erty and  assets  from  legal  process,  and  the  new  company  agreed  to 
furnish  this  money.  It  asked,  and  the  agreement  provided,  that 
treasury  stock  of  the  old  company  of  the  par  value  of  the  money 
should  be  transferred  to  it  in  form  as  a  consideration  for  such 
money.  The  money  so  provided  by  the  new  company  could  not  be 
paid  to  the  plaintiff.  It  was  necessary  to  use  it  for  the  payment  of 
debts,  and  it  would  not  have  been  furnished  for  any  other  purpose. 
Under  these  circumstances,  we  think  th&t  neither  the  provision  of 
the  agreement  nor  the  transfer  of  the  stock  thereunder  was  a  sale 
within  the  meaning  of  the  contract  in  suit  or  the  contemplation  of 
the  parties  thereto. 

This  view  has  abundant  support  in  the  text  books  and  the  decis- 
ions of  the  courts,  to  which  our  attention  is  called.  (Beach  Mod. 
Cont.  §  702 ;  Smith  v.  Kerr,  108  N.  Y.  31,  37 ;  Hoffman  v.  JEtna 
Fire  Ins,  Co.,  32  id.  405,  411,  412;  Keeney  v.  Rome  Ins,  Co,,  71 
id.  396,  401,  402.) 

Beach,  in  his  work,  says:  "It  is  a  cardinal  rule  in  the  construc- 
tion of  all  contracts  that  the  intention  of  the  parties  is  to  be  inquired 
into,  and  if  not  forbidden  by  law  is  to  be  effectuated.  *  *  * 
To  ascertain  the  intention,  regard  must  be  had  to  the  nature  of  the 
instrument  itself,  the  condition  of  the  parties  executing  it,  and  the 
objects  which  they  had  in  view.  The  words  employed,  if  capable 
of  more  than  one  meaning,  are  to  be  given  that  meaning  which  it 
is  apparent  the  parties  intended  them  to  have.'* 
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Judge  RuGER  (in  108  N.  Y.  37)  says :  "  In  the  construction  of  con- 
tracts it  is  tlie  duty  of  the  court  to  put  itself,  as  near  as  may  be,  in 
the  situation  of  the  parties  and  from  a  consideration  of  the  surround- 
ing circumstances,  and  the  occasion  and  apparent  object  of  the  par- 
ties, determine  therefrom  the  meaning  and  intent  of  the  language 
employed  in  framing  their  agreement." 

In  the  two  cases  in  32  and  71  New  York,  policies  of  insurance 
provided  in  eflPect  that  they  should  be  void  if  the  property  should 
be  sold  and  conveyed,  or  there  should  be  any  changes  in  the  title, 
or  possession  thereof,  and  it  was  held  that  a  transfer  from  one  part- 
ner to  another,  or  the  appointment  of  a  receiver,  and  consequent 
change  of  possession,  did  not  render  the  policies  void.  In  the 
earlier  case  there  was  a  transfer  from  one  partner  to  the  other,  and 
the  question  was  as  to  the  meaning  of  the  words  in  the  policy  ^^9old 
cmd  com)eyedP  The  court  held  the  words  were  to  be  given  a 
restricted  meaning  and  were  not  to  be  understood  in  their  largest 
sense  without  restriction  or  limitation.  The  court  quoted  from 
Powell  on  Contracts,  389,  "  The  matter  in  hand  is  always  presumed 
to  be  in  the  mind  and  thoughts  of  the  speaker,  though  his  words 
seem  to  admit  a  larger  sense ;  and,  therefore,  the  generality  of  the 
words  used  shall  be  restrained  by  the  particular  occasion."  And 
from  Bacon's  Law  Maxims  (Reg.  10) :  "  All  words,  whether  they 
be  in  deeds  or  statutes  or  otherwise,  if  they  be  general,  and  not 
express  and  precise,  shall  be  restrained  unto  the  fitness  of  the  mat- 
ter and  the  person." 

In  the  latter  case  there  was  a  receiver  appointed  of  the  property, 
and  the  question  was  whether  there  was  a  change  of  possession 
under  the  language  used  in  the  policy.  The  court  cited  the  case 
in  32  New  York,  and  limited  the  meaning  of  the  words  in  the 
policy  under  the  principle  of  the  earlier  case. 

We  think  these  principles  are  decisive  of  the  question  we  are  con- 
sidering. The  escrow  agreement  was  made  for  the  purpose  of 
enabUng  the  old  company  to  raise  money  by  a  sale  of  its  stock  to 
carry  on  the  business  with,  and  the  contract  in  suit  related  to  that 
agreement,  and  provided  that  as  to  any  sales  of  stock  by  the  old 
company  under  that  arrangement,  and  for  that  purpose,  plaintiff 
should  have  his  fifty  shares  of  stock  sold  first  and  should  have  the 
$5,000  received  therefor.     The  purpose  of  the  escrow  agreement 
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failed.  No  stock  could  be  sold,  none  was  sold,  under  that  arrange- 
ment. The  old  company  thereupon  formed  the  new  plan,  and  made 
the  agreement  with  the  new  company,  and  under  that  agreement 
transferred  its  own  stock  and  not  plaintiffs  to  the  new  company, 
receiving  the  money  therefor  to  use,  not  as  it  saw  fit,  but  for  a  spe- 
cific purpose  only,  which  must  be  complied  with  in  order  to  get  the 
money  at  all.  No  such  transfer  as  this  was  contemplated  by  the 
parties  to  the  contract  in  suit,  and  such  a  transfer  was  not  a  sale 
of  the  stock,  within  the  meaning  of  the  contract. 

Our  conclusion  is  that  the  judgment  appealed  from  should  be 
affirmed,  with  costs. 

All  concurred. 

Judgment  affirmed,  with  costs. 


Catherine  Lonebgak  and  Thomas  Lonebgan,  as  Administrators,^  67  297 
etc.,  of  William  J.  Lonergan,  Deceased,  Respondents,  v.  Erib*^^^  —  ^^- 
Railboad  Company,  Appellant. 

l^egligenee  —  an  engineer  killed  by  reason  of  a  collision  at  a  crossing  trhidi  he 
approaches  witJiout  stopping  as  required  hy  the  statute  —  he  is  guilty  of  eon- 
trihutory  negligence. 

In  an  action  brought  against  the  Erie  Railroad  Company  to  recover  damages 
resulting  from  the  death  of  the  plaintiffs'  intestate,  it  appeared  that  railroad 
tracks  used  respectively  by  the  Delaware,  Lackawanna  and  Western  Bailroad 
Company  and  by  the  Erie  Railroad  Company  crossed  each  other  nearly  at  right 
angles;  that  at  the  northwest  angle  formed  by  the  tracks  was  a  signal  tower; 
that  upon  the  side  of  said  signal  tower,  towards  each  of  the  intersecting  tracks, 
was  a  set  of  signals  consisting  of  a  red  and  white  disc  attached  to  opposite  ends 
of  an  arm  or  appliance,  and  so  arranged  that  when  the  red  disc  was  in  sight 
the  white  disc  was  out  of  sight  and  tice  versa ;  that  the  white  disc  was  the 
signal  of  safety  to  a  train  approaching  the  crossing,  and  authorized  it  to  cross 
the  tracks  of  the  other  road,  while  the  red  disc  was  a  danger  signal  which,  when 
shown  to  an  approaching  train,  required  it  to  stop  before  reaching  the  crossing. 

It  further  appeared  that  the  intestate  was  an  engineer  in  the  employ  of  the  Dela- 
ware, Lackawanna  and  Western  Railroad  Company,  and  that  when  his  locomo- 
tive was  about  a  quarter  of  a  mile  from  the  crossing  he  received  the  white 
signal,  and  that  he  continued  to  approach  the  crossing  at  a  speed  of  from  four 
to  eight  miles  an  hour;  that  at  this  time  a  passenger  train  on  the  Erie  railroad 
was  approaching  the  crossing  at  a  speed  estimated  at  from  two  or  three  to 
eighteen  miles  an  hour,  notwithsUinding,  as  contended  by  the  plaintiffs,  that 
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the  red  signal  was  set  against  it;  that  the  intestate  did  not  discoTer  the  pas- 
senger train  until  he  was  within  a  few  feet  of  the  crossing;  that  he  then  pat 
on  full  steam  but  was  unable  to  avoid  a  collision  which  resulted  in  his  death. 

Evidence  was  given  tending  to  show  that  from  the  time  the  intestate  came  within 
several  hundred  feet  of  the  crossing  he  could,  if  he  had  looked,  have  seen  the 
passenger  train  if  it  was  within  three  hundred  feet  from  the  crossing  and  that 
the  extent  of  his  vision  increased  as  he  neared  the  crossing. 

Neither  the  intestate's  locomotive  nor  the  passenger  train  came  to  a  full  stop 
while  approaching  the  crossing  as  required  by  section  36  of  the  Railroad  Law, 
which  provides:  "  All  trains  and  locomotives  on  railroads  crossing  each  other 
at  grade  shall  come  to  a  full  stop  before  crossing  not  less  than  two  hundred  or 
more  than  eight  hundred  feet  from  the  crossing,  and  shall  then  cross  only  when 
the  way  is  clear  and  upon  a  signal  from  a  watchman  stationed  at  the  crossing/* 

Held,  that  the  intestate  was  guilty  of  contributory  negligence  as  matter  of  law* 
(Per  Adams,  P.  J.,  McLennan  and  Williams,  JJ.) 

Spring  and  Hiscock,  JJ.,  dissented. 

Appeal  by  the  defendant,  the  Erie  Railroad  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  tlie  plaintiffs,  entered 
in  the  office  of  the  clerk  of  the  county  of  Erie  on  the  15th  day  of 
January,  1901,  upon  the  verdict  of  a  jury  for  $7,000,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  15th  day  of  January, 
1901,  denying  the  defendant's  motion  for  a  new  trial  made  npon 
the  minutes. 

Addbert  Moot^  for  the  appellant. 

John  Laughlin  and  George  W.  Gillette^  for  the  respondents. 

HisoooK,  J. : 

A  short  distance  outside  of  the  city  of  Buffalo  double  tracks 
owned  by  the  Buffalo  Creek  Railroad  Company  and  by  the  New 
York,  Lackawanna  and  Western  Railroad  Company  respectively, 
cross  each  other  nearly  at  right  angles,  the  tracks  of  the  former 
company  running  in  a  somewhat  northerly  and  southerly  direction, 
and  those  of  the  latter  company  in  an  easterly  and  westerly  direc- 
tion. Under  some  arrangement  which  does  not  very  definitely 
appear  in  this  case  and  which  is  immaterial,  the  tracks  of  the  for- 
mer company  are  used  by,  amongst  others,  the  defendant  Erie  Rail- 
road Company  for  its  trains,  and  the  tracks  of  the  New  York, 
Lackawanna  and  Western  Railroad  Company  are  used  by  the  Dela- 
ware, Lackawanna  and  Western  Railroad  Company.  It  does  not 
appear  what  the  relationship  of  these  last  two  named  companies  is, 
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but  upon  the  face  of  the  record  thej  are  entirely  distinct  corpora- 
tions. At  the  northwest  angle  formed  by  the  tracks  aforesaid  is 
situated  a  tower  house,  from  which  signals  are  given  to  trains  upon 
each  of  the  two  roads  mentioned  approaching  the  crossing  in  question. 
This  house  was  erected  and  is  operated  under  an  arrangement 
between  the  Buffalo  Creek  Railroad  Company  and  the  New  York, 
Lackawanna  and  Western  Railroad  Company,  whereby  the  former 
hires  and  pays  the  operator,  but  the  latter  company  repays  the 
former  company  such  expense.  Upon  the  side  of  said  tower  house 
towards  each  of  said  railroads  at  the  time  of  the  occurrence  in  ques- 
tion was  a  set  of  signals  consisting  of  a  red  and  white  disc  attached 
to  different  ends  of  the  same  arm  or  appliance,  and  so  arranged  that 
when  the  red  disc  was  in  out  of  sight  the  white  disc  would  show 
and  vice  versa.  The  white  disc  was  the  signal  of  safety  to  a  train 
approaching  the  crossing  and  authorized  it  to  cross  the  tracks  of  the 
other  road.  The  red  disc  was  a  danger  signal,  and  when  shown  to 
a  train  approaching  upon  either  road  was  a  signal  to  it  to  stop  before 
reaching  the  crossing.  The  signals  were  so  arranged  that  if  work- 
ing properly  the  red  signal  would  always  show  until  the  operator  in 
the  tower  pulled  it  in  and  held  it,  allowing  the  white  signal  to  then 
show. 

Plaintiffs'  intestate  was  an  engineer  in  the  employ  of  the  Dela- 
ware, Lackawanna  and  Western  Railroad  Company,  and  upon  the 
morning  of  December  22,  1899,  he  was  proceeding  from  East  Buf- 
falo to  Buffalo,  going  westerly  upon  the  northerly  track  used  by  said 
company  towards  the  crossing  in  question  and  backing  with  his 
engine.  His  fireman  and  one  or  two  other  people  were  on  the 
engine  with  him.  As  he  approached  the  crossing  in  question  it  is 
claimed  by  plaintiffs,  and  seems  to  be  conceded  by  defendant,  that 
he  received  the  white  signal  of  safety  to  make  the  crossing.  At 
the  same  time  one  of  defendant's  passenger  trains  was  approaching 
said  crossing  from  the  northerly  direction.  It  is  a  hotly  disputed 
question  in  this  case  whether  the  engineer  of  said  train  received 
from  the  tower  house  a  white  signal  to  make  the  crossing  or  a  red 
signal  to  stop  before  making  it,  it  being  claimed  by  the  defendant 
that  the  former  was  the  case  and  by  the  plaintiffs  that  the  latter 
was  true.  However  this  may  be,  the  intestate  upon  his  engine 
approached  the  crossing  without  making  any  full  stop,  running  at  a 
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speed  estimated  at  from  eight  miles  an  hour  down  to  four  miles,  and 
the  passenger  train  likewise  approached  the  crossing  without  mak- 
ing any  stop,  using  steam,  and  proceeding  at  a  rate  estimated  at 
from  two  or  three  to  eighteen  or  twenty  miles  an  hour.  From  the 
time  that  the  intestate  came  within  several  hundred  feet  of  the 
crossing,  he  could,  if  he  had  looked,  have  seen  the  defendant's  pas- 
senger train  if  within  a  distance  of  perhaps  three  hundred  feet  from 
the  crossing,  the  extent  of  his  vision  increasing  as  he  neared  the 
latter ;  and  likewise,  if  he  had  looked  in  that  direction,  there  was 
nothing  to  prevent  the  engineer  of  the  passenger  train  from  seeing 
the  approach  of  the  engine  operated  by  intestate  within  the  dis- 
tances above  mentioned.  When  the  intestate  had  proceeded  with 
his  engine  so  that  the  tender  was  within  a  few  feet  of  the  track  upon 
which  defendant's  passenger  train  was  approaching,  he  seems  to 
have  realized  for  the  first  time  the  danger  of  a  collision,  and  he  put 
his  engine  in  full  steam,  hoping  to  get  across,  with  the  result  that 
it  cleared  the  track  except  for  about  six  feet.  Defendant's  train, 
however,  struck  the  engine,  tipped  it  over,  and  caused  the  intestate's 
death. 

Independent  of  the  claims  based  upon  the  facts  above  outlined, 
various  contentions  were  predicated  upon  the  provision  of  what  is 
known  as  the  Railroad  Law  (Laws  of  1890,  chap.  665,  §  36,  as  amd. 
by  Laws  of  1898,  chap.  466),  which  requires  that  "  All  trains  and 
locomotives  on  railroads  crossing  each  other  at  grade  shall  come  to 
a  full  stop  before  crossing  not  less  than  two  hundred  or  more  than 
eight  hundred  feet  from  the  crossing,  and  shall  then  cross  only  when 
the  way  is  clear  and  upon  a  signal  from  a  watchman  stationed  at  the 
crossing."     Concededly,  neither  engine  came  to  a  full  stop. 

Plaintiffs'  claim  of  negligence  upon  the  part  of  the  defendant  is 
entirely  or  mainly  based  upon  the  theory  that  defendant's  train 
did  not  have  the  white  signal  of  safety  for  a  crossing,  but  had  the 
red  signal  of  danger  for  a  stop ;  that  its  servants  disregarded  such 
signal  and  negligently  caused  the  accident.  In  addition  to  disputing 
these  facts,  defendant  undertook  to  avoid  the  force  of  this  contention 
by  claiming,  in  substance,  that  the  signals  in  the  tower  house  worked 
imperfectly,  and  also  that  the  New  York,  Lackawanna  and  "Western 
Railroad  Company  was  responsible  for  the  operation  of  this  tower 
house,  and  that  this  action  should  have  been  brought  against  it,  and 
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various  exceptions  were  taken  to  the  disposition  of  these  claims  by 
the  trial  justice. 

We  tliink,  however,  that  the  question  of  defendant's  negligence 
was  very  carefully  and  properly  submitted  to  the  jury.  The  trial 
justice  accorded  to  defendant  all  the  rights  to  which  it  could  pos- 
sibly be  entitled  when  he  held  and  ruled,  as  he  did  repeatedly,  that 
the  plaintiff  could  not  recover  in  this  case  unless  the  jury  should 
find  that  the  signal  to  defendant's  train  was  the  one  of  danger  and 
against  its  making  the  crossing.  This,  of  course,  took  out  of  the 
case  any  claim  based  upon  alleged  imperfections  of  the  tower  house, 
because  it  was  in  effect  ruled  that  if  the  engineer  of  the  passenger 
train  had  the  safety  signal  he  had  a  right  to  proceed,  and  that  it 
made  no  difference  whether  he  obtained  such  signal  from  the 
aflSrmative  act  of  the  signalman  or  from  some  imperfection  in  the 
tower. 

It  was  seriously  urged  upon  the  trial,  and  has  been  upon  this 
appeal,  that  plaintiffs'  intestate  was,  as  matter  of  law,  guilty  of  con- 
tributory negligence  in  approaching  and  going  on  the  crossing  when 
he  saw  or  could  have  seen  the  approach  of  the  passenger  train,  and 
especially  that  he  was  guilty  of  such  negligence  for  having  violated 
the  provision  of  the  statute  requiring  him  to  come  to  a  stop. 

Although  we  have  concluded  that  the  judgment  appealed  from 
must  be  reversed  upon  other  grounds,  and  that  their  decision, 
therefore,  is  not  necessary  to  a  determination  of  this  appeal,  we 
deem  it  proper  to  consider  the  above  defenses  which  will  probably 
determine  the  final  disposition  of  this  case.  We  shall  take  them 
np  in  the  inverse  order  of  their  definition  as  above. 

The  intestate  did  not  obey  the  statute  telling  him  to  stop  between 
the  points  of  200  and  800  feet  of  the  crossing.  Does  that,  as  mat- 
ter of  law,  bar  the  plaintiffs'  recovery?  We  think  not.  The 
statute  does  not  by  its  terms  make  a  person  disobeying  its  provisions 
80  guilty  of  negligence  or  otherwise  obnoxious  to  the  law  that  he 
cannot  recover  for  injuries  resulting  under  such  circumstances  as 
attended  intestate's  death.  The  principle  is  well  settled,  therefore, 
that  while  the  disobedience  may  create  a  presumption  of  negligence 
here,  such  presumption  may  be  so  rebutted  by  all  of  the  circum- 
stances as  to  make  it  a  question  of  fact  to  be  determined  by  the 
jury  whether  the  violation  did  in  fact  cause  or  contribute  to  the 
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aoddent  complained  of.  {Blanc/iard  v.  jy.  J.  Steamboat  Co.,  59 
N.  Y.  292 ;  Hcffman  v.  Union  Ferry  Co.,  47  id.  176  ;  &  CI,  68  id. 
385;  Minerly  v.  Union  Ferry  Co.,  56  Hun,  113;  Chicago  cfe  3^ 
W.  By.  Co.  V.  Snyder,  111  111.  376.)  This  was  the  view  taken  and 
acted  upon,  as  we  think  correctly,  by  the  learned  trial  justice,  and 
which  we  think  must  govern  upon  the  facts  of  this  case  as  they  now 
appear. 

It  may  be  nrged  that  if  intestate  had  come  to  a  full  stop  with  his 
engine  he  would  not  have  had  time  to  get  in  front  of  defendant's 
train,  and,  therefore,  that  there  can  be  no  qnestion  tliat  his  failure 
to  observe  the  statute  did  contribute  to  the  accident 

In  our  opinion  the  jury  had  the  right  to  find  that  intestate  got 
the  white  signal  of  safety  about  a  quarter  of  a  mile  from  the  cross- 
ing and  thereafter  had  it  all  the  while ;  that  he  could  have  made  a 
reasonable  compliance  with  the  statute  by  stopping  at  least  within 
from  400  to  600  feet  away  from  the  crossing,  wherefrom  he  could 
have  had  a  view  of  defendant's  track  and  any  train  thereon  for  a 
distance  of  from  300  to  400  feet  northerly  of  the  crossing ;  that  he 
had  the  same  view  without  stopping,  and  that,  as  matter  of  fact, 
defendant's  train  did  not  come  within  the  space  of  vision  upon  its 
track  above  specified  so  that  intestate  could  see  it  either  stopping  or 
moving  while  within  the  points  of  observation  of  400  to  600  feet 
above  stated.  Under  such  circumstances,  if  it  be  assumed  that  if 
intestate  had  stopped  he  would  not  have  got  upon  the  crossing  in 
time  for  a  collision,  we  still  do  not  think  that  the  temporary  and 
accidental  location  of  the  engine  on  the  crossing  as  a  result  of  a 
mere  loss  of  time  in  stopping  should  be  regarded  as  such  a  proxi- 
mate, natural  and  contemplated  result  of  the  failure  to  obey  the 
statute  as  would  settle  in  the  afllrmative  the  proposition  that  in  a 
legal  sense  the  failure  to  stop  caused  the  accident  The  essential 
object  of  the  statute  was  to  compel  those  in  charge  of  trains  mak- 
ing the  crossing  to  devote  more  attention  and  give  greater  care 
to  the  performance  of  the  act  in  safety;  not  to  regulate  the 
instant  of  doing  it.  If,  through  failure  to  observe  its  provisions 
and  stop,  an  engineer  concededly  failed  to  see  and  came  in 
collision  with  an  approaching  train  which  by  stopping  he  would 
have  seen  and  avoided,  the  accident  would  manifestly  be  a  proxi- 
mate and  natural  result  of  his  disobedience.    If,  on  the  other 
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hand,  an  engineer  able  without  fully  stopping  to  guard  with  his 
eyes  an  intersecting  railroad  and  accomplish  the  purpose  pointad 
out  by  the  statute  of  seeing  that  the  crossing  was  clear,  should  be 
run  down  by  another  train  upon  that  track  which,  as  matter  of  fact, 
he  could  not  have  seen  if  he  had  stopped  and  looked,  we  do  not 
think  he  should  be  barred  from  recovery,  as  matter  of  law,  simply 
because,  as  an  accidental  result  of  his  stopping,  he  might  not  have 
got  on  the  crossing  in  time  for  a  collision.  The  purpose  of  the 
statute  is  to  make  an  engineer  more  careful  and  certain  that  the 
crossing  is  clear.  Independent  of  that,  it  is  not  designed  to  aflEect 
the  time  of  his  getting  on  the  crossing.  If  his  disobedience  has 
defeated  the  substantial  purpose  of  the  statute  and  prevented  him 
from  seeing  what  he  otherwise  would  have  seen,  then  it  may  well  be 
said  that  he  has  contributed  to  the  injury,  otherwise  we  think  not. 
This  view  seems  to  be  sustained  in  some  of  the  cases  cited  supra. 
In  Minerly  v.  Union  Ferry  Co,  {supra)  plaintiflPs  ferryboat  was 
injured  by  a  collision  with  one  of  defendant's.  There  was  evidence 
that  the  former  was  violating  a  statute  which  prescribed  its  course  in 
the  river  and  its  rate  of  speed,  and  it  was  urged  that  because  of  this 
violation  plaintiff,  as  matter  of  law,  could  not  recover.  The  court, 
however,  say  in  answer  to  this  contention :  "  Evidence  was  offered 
*  *  *  from  which  the  jury  might  possibly  have  inferred  that  the 
violations  of  the  statute,  which  were  established  by  the  evidence,  in 
no  manner  contributed  to  the  happening  of  the  accident,  except  the 
mere  fact  that  hy  the  violation  of  the  statute  tlie  plaintiff  was  in 
the  position  in  which  he  was.  But  even  if  he  was  in  that  position 
in  consequence  of  his  violation  of  the  statute,  this  gave  no  right  to 
the  other  boats  in  the  river  to  run  him  down.  He  had  made  him- 
self liable  to  the  penalties  prescribed  by  the  statute,  and  he  had  also 
made  himself  liable,  in  case  of  accident,  to  the  presumption  that  the 
accident  had  arisen  because  of  his  violation  of  the  requirements  of 
the  statute,  and  these  were  the  only  burdens  which  such  violation 
imposed  upon  him." 

In  Hoffman  Y.  Union  Ferry  Cb.(47  N.  Y.  176)  it  was  held  that, 
although  a  party  while  violating  a  statute  is  placed  in  the  position 
and  situation  where  he  receives  his  injuries,  such  violation  does 
not  bar  a  recovery  unless  it  is  a  proximate  and  directly  contribu- 
tory cause  of  the  accident  in  some  other  respect  than  the  merely 
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incidental  one  of  physical  location.  (See,  also,  same  case  as  reported 
in  68  N.  Y.  385.) 

We  are  unwilling  to  hold,  however,  as  matter  of  law  the  assump- 
tion heretofore  made  for  tlie  sake  of  argument,  that  if  the  intestate 
had  brought  his  engine  to  a  stop  within  the  limits  prescribed  by  the 
statute  before  reaching  the  crossing,  he  would  have  necessarily 
avoided  the  collision.  There  is  evidence  that,  before  reaching  the 
bridge  over  the  Buffalo  creek  and  within  the  limits  where  he  might 
have  made  a  stop,  he  was  proceeding  at  a  rate  not  exceeding  four 
miles  an  hour ;  that  his  engine  might  have  been  stopped  within 
three  or  four  feet,  and  that  the  net  loss  of  time  by  reason  of  such 
stoppage  would  not  have  exceeded  a  small  fraction  of  a  moment. 
It  might  very  well  have  happened  that  in  starting  his  engine  after 
such  stoppage  and  proceeding  the  several  hundred  feet  before 
reaching  the  crossing  he  would  have  made  up  the  loss  of  time  occa- 
sioned by  a  full  stop.  With  the  break  in  his  course  caused  by  a  stop 
it  might  have  happened  that  he  would  so  change  his  rate  of  speed, 
voluntarily  or  involuntarily,  as  to  more  than  counterbalance  the 
small  loss  of  time.  His  course  and  rate  of  progress  with  such  an 
interruption  must  be  a  matter  of  more  or  less  conjecture  and  specu- 
lation.  We  think  that  even  if  this  question  were  decisive  upon  this 
branch  of  the  case,  it  would  be  for  the  jury  to  say  as  matter  of  fact, 
rather  than  the  court  to  say  as  matter  of  law,  whether  a  compliance 
witli  the  statute  in  the  particular  specified  would  have  so  changed 
and  delayed  his  progress  that  he  would  not  have  got  to  the  crossing 
in  time  to  have  a  collision. 

We  pass  to  the  consideration  of  the  other  defense  urged,  that 
independent  of  the  statute  plaintiffs'  intestate  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law,  and  which  contention  also 
we  are  unable  to  adopt.  The  intestate  received  the  white  signal  of 
safety,  which  a  jury  might  lind  said  to  him  in  substance  that  the 
crossing  was  clear  for  him ;  that  he  had  the  right  of  way,  and  that 
under  the  practice  observed  the  red  signal  of  danger  was  out  against 
any  train  approaching  as  did  defendant's,  and  that  such  train  would 
be  stopped  before  reaching  the  crossing.  At  the  time  he  received 
this  signal  defendant's  train  was  not  within  his  sight.  Under  these 
circumstances,  we  do  not  think  that  the  intestate  was  charged  as  a 
matter  of  law  with  the  duty  of  keeping  a  vigilant  watch  and  look- 
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oat  for  trains  approaching  upon  the  Erie  track ;  but  that  he  had  the 
right  prima  facie  to  presume  that  he  could  rely  upon  the  signals, 
and  that  the  latter  would  not  only  govern  in  permitting  him  to  pro- 
ceed over  the  crossing,  but  also  in  preventing  any  other  approach- 
ing train  from  interfering  with  his  safe  passage  thereover.  The 
practice  and  understanding  of  engineers  as  governing  the  crossing 
is  set  forth  in  the  testimony  of  defendant's  engineer  upon  the  train 
in  question.  He  testified :  "  After  we  get  the  target  and  call  or  give 
the  signal  that  we  have  got  the  target,  we  then  understand  we  have 
the  right  of  way  and  don't  look  out  for  anybody  else  on  the  cross- 
ing ourselves ;  that  is  what  our  time  table  says,  not  to  proceed  until 
the  white  block  gives  you  the  right  of  way.  When  we  do  get  it 
and  we  answer  we  have  got  it  and  it  still  remains  there  we  then 
have  the  right  of  way  as  I  understand  it,  and  we  don't  have  to 
look  out  for  anybody  else."  As  the  intestate  approached  the  cross- 
ing he  was  on  the  opposite  side  of  the  engine  from  the  defendant's 
train,  and  while  it  was  probably  possible  for  him  over  and  across 
the  boiler  to  see  the  defendant's  train  this  must  have  required  some 
effort.  There  is  evidence  that  just  before  he  reached  the  crossing 
he  was  leaning  out  of  the  cab  window  upon  his  side  of  the  engine 
looking  down  the  Lackawanna  tracks  towards  the  crossing  in  ques- 
tion. We  think  the  jury  might  say  this  conduct  and  position  was 
not  improper. 

Again,  however,  if  we  assume  that  the  intestate  did  watch  or 
should  have  watched,  did  see  or  should  have  seen  the  Erie  train  as 
it  approached  the  crossing,  we  still  think  his  conduct  presented  a 
question  of  fact  for  the  jury.  Remembering  that  he  had  the  white 
signal  which  told  him  that  he  had  the  right  of  way  as  against  the 
Erie  train,  he  would  have  seen  the  latter  approaching,  and  a  jury 
would  have  the  right  to  find  that  he  might  assume  that  tlie  red 
signal  was  out  telling  it  to  stop  before  it  came  to  the  crossing. 
While  there  is  evidence  that  the  train  approached  the  point  of  col- 
lision at  the  rate  of  eighteen  or  twenty  miles  per  hour,  there  is 
other  evidence  furnished  by  the  engineer  of  the  train  himself  that 
as  he  came  down  towards  the  target  post  he  slowed  down  to  the 
rate  of  two  or  three  miles  per  hour,  and  that  from  there  on  as  he 
approached  the  crossing  he  was  going  at  the  rate  only  of  from  five 
App.  Div.— Vol.  LXVU.        20 
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to  seven  miles  an  hour.  There  is  other  evidence  that  his  train  going 
at  that  rate  of  speed  might  have  been  stopped  in  ten  feet,  and  that 
if  going  at  the  rate  of  ten  miles  an  hour  might  have  been  stopped  in 
a  distance  of  thirty  feet.  Upon  this  evidence,  until  defendant's 
train  came  very  close  to  the  crossing  there  was  nothing  to  tell  the 
intestate  conclusively  that  the  defendant's  engineer  did  not  intend 
to  obey  the  danger  signal  in  time  to  give  him  a  safe  passage  over 
the  crossing.  A  jury  might  give  intestate  credit  for  believing 
that  the  defendant's  engineer,  knowing  that  the  signal  was  out 
against  him,  was  approaching  the  crossing  at  this  slow  rate  of 
speed  with  his  train  under  perfect  and  almost  instantaneous  con- 
trol, expecting  that  intestate's  engine  would  get  across  in  time  to 
give  him  a  chance  to  cross  without  bringing  his  train  to  an  absolute 
stop,  and  while  a  jury  might  say,  as  matter  of  fact,  that  his  practice 
was  so  dangerous  that  it  should  have  admonished  intestate  to  stop 
and  avoid  the  possibility  of  a  collision,  we  do  not  think  that  this  is 
to  be  held  as  conclusive  in  law.  Plaintiffs'  witness  Eanney,  who 
was  riding  upon  the  engine  and  who  was  upon  the  side  directly 
towards  the  Erie  train  and  who  had  nothing  else  to  do  than  to  watch 
it,  did  not  expect  a  collision  until  the  Erie  train  had  come  within 
about  fifty  feet  of  the  crossing.  As  he  says,  "  That  was  the  first 
time  as  we  came  along  there  that  I  realized  that  the  Erie  was  not 
going  to  stop  before  striking  us.  When  I  called  to  the  engineer 
(intestate)  was  the  same  instant  that  he  opened  her  wide  open.  Up 
to  that  time  I  had  expected  she  was  going  to  stop  before  reach- 
ing our  track."  Tliis  witness  was  a  man  not  inexperienced  in  rail- 
road matters,  and  the  impression  produced  upon  his  mind  by  the 
approaching  Erie  train  is  entitled  to  some  weight  in  determining  the 
course  of  conduct  which  intestate  might  legitimately  pursue.  It 
was  at  this  instant  that  he  opened  his  engine  and  endeavored  by 
accelerating  its  speed  to  clear  the  crossing. 

If  we  are  correct  in  our  reasoning,  that  he  was  not  guilty  of  negli- 
gence in  getting  into  the  position  that  he  then  occupied,  it  was  not 
negligence  for  him,  as  matter  of  law,  to  endeavor  to  escape  from 
the  emergent  danger  by  doing  as  he  did.  The  plaintifis  would  be 
entitled  to  have  a  jury  weigh  his  conduct  in  this  respect. 

Some  evidence  bearing  upon  these  questions  was  introduced  in 
the  form  of  rules  of  the  railroad  company  requiring  its  engineers 
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to  come  to  a  stop  before  reaching  a  crossing.  We  do  not  think  that 
SQch  rules  upon  their  face  present  any  considerations  outside  of  those 
already  discussed  in  connection  with  the  statutory  provision.  In 
addition  to  this,  a  practical  construction  seems  to  have  been  placed 
upon  them  by  the  conduct  of  the  employees  of  the  railroad,  with 
the  acquiescence  of  its  officers,  which  exempted  the  former  from  a 
rigid  compliance  with  the  provision  requiring  engineers  to  come  to 
a  full  stop. 

While  the  case  was  thus,  in  our  judgment,  properly  submitted  to 
the  jury  in  a  most  careful  manner  by  the  trial  justice  upon  the  main 
issues,  we  think  that  he  fell  into  error  in  refusing  to  charge  the  jury 
as  requested  by  defendant's  counsel  upon  two  or  three  specific  points 
and  features  of  the  case,  and  that  these  errors  must  lead  to  a  new  trial. 

As  stated  before,  the  question  whether  defendant's  train  received 
the  red  or  the  white  signal  was  vigorously  contested  upon  the  trial. 
The  towerman  testified  in  behalf  of  plaintiffs  that  he  gave  the 
danger  signal.  Five  witnesses  upon  the  part  of  the  defendant,  three 
of  them  being  employees,  gave  evidence  tending  to  prove  that 
defendant's  train  received  the  white  signal,  which  entitled  it  to  go 
ahead  over  the  crossing.  Each  party  endeavored  to  support  its 
theory  by  reference  to  some  facts  outside  of  the  mere  statements  of 
these  witnesses.  Defendant's  engineer  in  charge  of  the  train  tes- 
tified that  as  he  approached  he  saw  the  white  signal,  and  that  he 
remarked  to  his  fireman,  referring  thereto,  that  it  was  ^^on  the 
white,"  and  that  his  fireman  answered  back  "  on  the  white."  Plain- 
tifls  predicated  a  theory  upon  this  evidence  that  defendant's  engineer 
was  color  blind,  and  that  this  foregoing  remark  was  a  question 
addressed  to  his  fireman  for  the  purpose  of  removing  any  doubt  or 
uncertainty  in  his  own  mind  and  ascertaining  whether  he  was  cor- 
rect. The  engineer,  however,  testified  positively  that  there  was  no 
trouble  with  his  sight;  that  what  he  said  was  not  a  question 
addressed  to  his  fireman,  but  that  it  was  his  usual  custom,  simply  as 
a  matter  of  extra  precaution,  to  call  his  signal  to  the  fireman  and 
have  the  fireman  call  it  back  to  him.  All  of  these  facts  appeared  / 
by  the  evidence  of  the  engineer  himself.  Thus,  the  same  witness 
who  testified  that  he  did  call  this  signal  to  the  fireman  gave  at  the 
same  time  in  connection  with  it  the  explanation  of  why  he  did  it. 
And  there  was  nothing  in  his  evidence  to  impugn  his  statement  that 
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ihe  was  not  color  blind.  In  addition  to  this,  upon  the  trial  the  plain- 
tiffs' counsel  subjected  him  to  a  color  test  by  means  of  a  lead  pencil 
•which  appears  to  have  been  quite  severe  and  to  which  the  witness 
sseems  to  have  responded  with  perfect  readiness  and  concededly 
correctly. 

In  the  body  of  his  charge  the  learned  trial  justice  referred  to  the 
respective  claims  of  the  parties  with  reference  to  this  engineer's 
capacity  for  detecting  color,  squarely  leaving  it  to  the  jury  to  deter- 
mine which  of  the  parties  were  right  in  reference  to  it.  After- 
wards he  was  requested  by  the  defendant's  counsel  to  charge  the 
jury  "  that  in  view  of  the  color  tests  that  the  counsel  submitted  the 
engineer  to  in  their  presence  with  his  own  red  lead  pencil  in  a  poor 
light,  and  the  other  evidence  given  here  by  all  the  witnesses,  there 
is  no  foundation  on  which  they  can  find  that  the  engineer  of  the 
Erie  was  color  blind."  And  this  request  was  refused.  We  think 
this  was  an  error.  Upon  reading  the  record  with  care,  which,  of 
course,  it  was  not  possible  for  the  trial  justice  to  do  in  disposing  of 
the  case  and  the  request  to  charge,  we  do  not  tliink  that  what  took 
place  between  the  engineer  and  his  fireman  would  fairly  warrant  a 
jury  in  finding  that  he  was  asking  for  the  color  of  the  target 
because  he  was  color  blind  or  uncertain  what  it  was,  but  that  the 
fair  context  of  what  was  said  indicates  that,  as  claimed  by  him,  the 
signal  was  being  called  back  and  forth  simply  as  a  matter  of  extra 
precaution.  In  addition  to  that,  we  have  the  evidence  drawn  out 
by  plaintiffs'  counsel  upon  the  trial  indicating  that  there  was  no 
trouble  with  his  eyesight. 

We  think  that  upon  all  of  this  evidence  it  would  be  improper 
to  allow  a  jury  to  find  that  the  man  was  color  blind  and  could  not 
tell  the  color  of  the  signal.  Under  some  circumstances,  in  view  of 
the  admirable  manner  in  which  the  case  was  submitted  upon  its 
main  issues  to  the  jury,  we  might  be  able  to  overlook  the  inadvert- 
ence of  this  particular  ruling.  But  in  this  case  we  cannot  say  that 
it  may  not  have  been  a  source  of  serious  injury  to  the  defendant. 
In  the  conflict  which  sprang  up  over  the  character  of  the  signal 
which  was  given,  the  two  men  who  were  especially  charged  with 
the  duty  of  observing  and  knowing  what  that  signal  was,  were  the 
towerman  who  was  sworn  in  behalf  of  plaintiff,  and  the  engineer 
who  was  sworn  in  behalf  of  the  defendant.    The  latter,  above  all 
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of  the  witnesses  who  were  sworn  in  behalf  of  the  defense,  was  respon- 
sible  for  knowing  the  character  of  and  obeying  the  signal  which 
was  given  upon  this  occasion,  and  if  the  jury  were  allowed  with- 
out adequate  evidence  to  dispose  of  his  testimony  upon  the  theory 
that  he  could  not  tell  the  color  of  the  signal,  defendant  was  deprived 
of  the  evidence  of  one  of  its  most  important  witnesses. 

We  also  think  that  in  permitting  the  jury  to  disregard  the  evi- 
dence of  the  defendant's  witness  Davis,  who  testified  upon  this  same 
question,  upon  the  theory  that  he  may  have  made  a  mistake  in 
observing  the  signals  and  may  have  seen  the  Lackawanna  signal 
when  he  thought  he  was  looking  at  that  given  the  Erie  train,  the 
trial  justice  again  misapprehended  or  failed  to  recollect  with  entire 
correctness  and  distinctness  the  testimony.  We  are  unable  to  find 
any  evidence  which  would  entitle  a  jury  to  disregard  Mr.  Davis' 
testimony  because  he  had  mistaken  the  one  set  of  signals  for  the 
other.  The  refusal  of  the  trial  justice  to  rule  as  requested  on  these 
questions  very  easily  may  have  been  a  source  of  harm  to  defendant. 
It  is  the  duty  of  a  jury  of  course  to  reconcile  the  conflicting  evi- 
dence of  witnesses  if  possible  without  finding  that  any  of  them  have 
committed  deliberate  perjury.  Naturally  a  jury  would  prefer  to  do 
this.  Still  a  party  is  entitled  to  have  the  jury  squarely  pass  upon  the 
credibility  of  its  witnesses  rather  than  have  their  evidence  avoided 
upon  some  theory  not  authorized  by  the  evidence  and  which,  per- 
haps, makes  it  much  easier  to  overlook  and  find  against  their  testi- 
mony than  it  would  be  to  definitely  and  distinctly  meet  and  adversely 
pass  upon  the  question  whether  they  have  intentionally  stated  a 
falsehood. 

We  think,  therefore,  the  judgment  and  order  appealed  from 
must  be  reversed  and  a  new  trial  granted,  with  costs  to  appellant 
to^abide  event. 

Spring,  J.,  concurred ;  Adams,  P.  J.,  concurred  in  result  in  sepa- 
rate opinion  in  which  McLennan,  J.,  concurred ;  Williams,  J., 
concurred  in  result  upon  the  ground  of  errors  in  charge  and  con- 
tributory negligence. 

Adams,  P.  J.  (concurring) : 

I  agree  that  the  judgment  and  order  in  this  case  should  be  reversed 
and  a  new  trial  ordered,  but  prefer  to  rest  my  conclusion  upon  the 
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ground  that  the  plaintiflEs'  intestate,  as  matter  of  law,  was  guilty  of 
contributory  negligence. 

On  the  22d  day  of  December,  1900,  when  the  accident  in  ques 
tion  occurred,  a  statute  was  in  existence  in  this  State  which  required 
that  "  All  trains  and  locomotives  on  railroads  crossing  each  other  at 
grade  shall  come  to  a  full  stop  before  crossing,  not  less  than  two 
hundred  or  more  than  eight  hundred  feet  from  the  crossing,  and 
shall  then  cross  only  when  the  way  is  clear  and  upon  a  signal  from 
a  watchman  stationed  at  the  crossing."  (Laws  of  1898,  chap.  466, 
amdg.  Laws  of  1890,  chap.  565,  §  36,  commonly  known  as  the  "  Rail- 
road Law.") 

It  is  conceded  that  this  statute  was  not  regarded  by  Lonergan,  the 
plaintiffs'  intestate.  On  the  contrary,  it  is  established  by  indisput- 
able evidence  that  instead  of  coming  to  a  dead  stop  he  proceeded 
with  his  engine  towards  tlie  crossing  of  the  defendant's  road  at  a 
rate  of  speed  of  not  less  than  four  miles  an  hour,  and  probably  as 
great  as  six  or  eight,  and  that  his  engine  was  struck  within  six  feet 
of  the  rear  end  of  the  tender  by  the  defendant's  engine  which  was 
attempting  to  make  the  crossing  at  the  same  time.  This  fact  demon- 
strates beyond  all  question  that  if  Lonergan  had  obeyed  the  statute 
he  would  not  have  reached  the  crossing  until  after  the  defendant's 
train  had  passed  over  it.  It  is  true  that  a  white  target  was  exhib- 
ited from  the  signal  tower  at  the  crossing  which  indicated  that  the 
way  was  clear  for  Lonergan  to  make  the  crossing,  but  this  did  not 
absolve  him  from  the  necessity  of  obeying  the  statute  andiaking 
such  other  precautions  as  were  reasonable  to  protect  himself  from 
just  such  an  accident  as  followed.  {McGrath  v.  N.  Y,  C,  dk  H, 
n.  R,  R,  Co.,  59  N.  Y.  468.) 

In  other  words,  he  had  no  right  to  regard  the  exhibition  of  a 
white  target  as  an  absolute  assurance  of  safety  which  would  justify 
him  in  disregarding  the  statute  and  closing  his  eyes  to  his  surround- 
ings, for  the  signal  given  might  have  been  given  as  the  result  of  a 
mistake  upon  the  part  of  the  watchman,  or,  as  the  evidence  tended 
to  prove  was  the  fact  in  this  case,  because  the  apparatus  in  the  sig- 
nal tower  was  out  of  order. 

Now,  it  may  be  conceded  that  in  one  sense  a  violation  of  this 
statutory  requirement  is  not  per  se  a  bar  to  the  plaintiffs'  recovery, 
but  that  it  is  simply  a  circumstance  to  be  considered  in  ascertaining 
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the  proximate  cause  of  the  accident  which  resalted  in  the  death  of 
the  plaintiffs'  intestate.  This,  however,  as  I  understand  it,  is  the 
rule  only  where  evidence  is  given  which  tends  to  show  that  the  acci- 
dent was  caused  solely  by  the  wrongful  or  negligent  act  of  the 
persons  in  charge  of  the  colliding  train.  {Blanchard  v.  N.  J. 
Steamhoat  Co.^  59  N.  Y.  292;  Hoffmrnh  v.  Union  Ferry  Co.,  68 
id.  385.) 

Such,  however,  is  not  the  case  here.  It  may  be  assumed  that  the 
negligence  of  the  engineer  of  the  defendant's  train  contributed  to 
bring  about  the  collision,  but  it  cannot  be  said,  in  the  circumstances 
of  this  case,  that  it  was  the  ^'  sole  "  cause  thereof,  for,  as  has  already 
been  stated,  it  may  be  fairly  inferred,  even  if  it  be  not  absolutely 
demonstrated,  that  if  the  statute  had  been  obeyed  there  would  have 
been  no  collision. 

The  object  of  this  statute  is  to  guard,  as  far  as  possible,  against 
just  such  results  as  here  occurred,  and  we  think  its  proper  observ- 
ance requires  an  engineer  not  only  to  stop  within  the  prescribed 
distance  of  such  a  crossing  as  the  one  in  question,  but  also  to 
approach  the  same  with  caution  and  with  his  engine  under  absolute 
control.  No  other  interpretation  will  satisfy  the  requirements  of 
the  statute  or  furnish  to  the  public  the  protection  which  it  was 
designed  to  afford. 

But  again,  it  is  an  undisputed  fact  that  the  train  on  the  defend- 
ant's road,  which  was  approaching  at  the  rate  of  about  eighteen 
miles  an  hour,  was  in  plain  sight  of  the  plaintiffs'  intestate  for  a 
considerable  time  before  his  engine  reached  the  crossing,  and  had 
he  taken  the  slightest  precaution  to  cast  his  eye  in  the  direction 
from  which  that  train  was  coming  he  could  not  have  failed  to 
observe  it  in  time  to  have  avoided  the  collision. 

For  these  reasons  it  seems  to  me  that  it  was  clearly  the  duty  of  the 
trial  justice  to  have  nonsuited  the  plaintiff,  and  that  his  refusal  so 
to  do  was  error  which  requires  a  reversal  of  the  judgment  and  order 
appealed  from. 

MoLbnnan,  J.,  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event 
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Lena  O.  Austin,  Bespondent,  v.  Rush  Babtlett,  Appellant. 

Injury  from  being  tfurown  from  a  toagon,  where  the  horee  is  frightened  by  a  dog  owned 
by  a  tenant,  but  harbored  by  the  owner,  of  a  farm  —  liability  of  euch  owner — a 
married  wotnan  can  recover  damagee  only  for  pain  and  physical  impairment. 

An  owner  of  a  farm,  who  harbors  and  keeps  upon  his  premises  a  dog  owned  by 
a  tenant,  with  knowledge  that  such  dog  is  accustomed  to  rush  at  persons  hiw- 
fully  traveling  along  the  highway,  is  liable  for  injuries  sustained  by  a  woman 
driving  by  the  premises  in  consequence  of  her  horse  becoming  frightened  by 
the  attack  of  the  dog,  running  away  and  throwing  her  out  of  the  wagon. 

A  married  woman,  who  sustains  personal  injuries  through  the  negligence  of  a 
third  person,  is  not  entitled  to  recover  for  loss  of  services  or  for  expenses  of 
medical  or  surgical  treatment;  she  can  only  recover  such  damages  as  will  fairly 
compensate  her  for  the  pain  and  suffering  and  physical  impairment  which  she 
has  sustained. 

Appeal  by  the  defendant,  Rnsh  Bartlett,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  Herkimer  on  the  12th  day  of  December, 
1892,  upon  the  verdict  of  a  jury  for  $8,000,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  13th  day  of  December,  1892,  deny- 
ing the  defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

A,  M.  Mills  and  Charles  D.  Thomas^  for  the  appellant. 

P.  C.  J.  De  Angelis,  for  the  respondent. 

HiBoooK,  J. : 

While  plaintiff  with  her  mother  upon  September  4,  1889,  was 
upon  the  highway  in  Herkimer  county  passing  defendant's  premises 
in  a  cart  drawn  by  one  horse,  a  dog  ran  at  and  attacked  the  horse, 
frightening  him  and  causing  him  to  run  away.  Plaintiff  was  thrown 
out  and  received  severe  injuries,  especially  on  one  of  her  knees. 
Plaintiff  claimed  and  gave  much  evidence  to  prove  that  the  dog 
which  attacked  her  ran  out  from  defendant's  premises,  belonged  to 
him,  and  for  a  long  time,  with  express  notice  to  and  knowledge  by 
defendant,  had  been  accustomed  to  indulge  in  this  pernicious  habit 
of  running  after  and  pursuing  persons  lawfully  traveling  upon  the 
public  highway. 

It  was  claimed  by  defendant  that  the  offending  dog  was  not  his, 
but  that  of  a  tenant,  Hinckley,  who  lived  upon  his  farm. 
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Many  exceptions  were  taken  to  the  rulings  of  the  trial  justice 
upon  questions  of  evidence,  and  also  to  liis  charge  and  refusals  to 
charge.  We  regard  it  so  clear  that  they  do  not  present  any  material 
or  substantial  errors  that  we  deem  it  necessary  to  discuss  these 
exceptions  in  but  one  instance. 

Three  theories  were  submitted  to  the  jury  of  the  attack  by  the 
dog. 

Plaintiff  by  her  complaint  and  evidence  at  all  times  constantly 
claimed  and  urged  that  it  was  defendant's  own  dog,  and  that  con- 
tention was  in  an  unexceptional  manner  submitted  to  the  jury. 

Defendant,  in  support  of  his  claim  above  referred  to  that  the  dog 
was  not  his,  put  upon  tlie  stand  the  son  of  his  tenant,  who  in  sub- 
stance testified  that  upon  that  evening  he  went  from  his  father's  to 
defendant's  house;  that  when  he  started  his  father's  dog  started 
with  him,  but  ran  off  on  the  highway  after  some  passer-by  and  that 
was  the  last  the  witness  saw  of  him  until  he  ran  into  defendant's 
yard  after  plaintiff's  horse  had  been  frightened ;  that  when  he  saw 
his  dog  following  plaintiff  he  tried  to  stone  him  off. 

The  trial  judge  clearly  and  specifically  instructed  the  jury  that  if 
plaintiff  was  attacked  by  Hinckley's  dog,  under  the  circumstances 
above  outlined,  it  was  to  be  regarded  as  under  the  dominion  and 
control  of  its  master,  and  defendant  would  not  be  liable. 

He  then  went  further  and  presented  the  third  theory  by  which 
he  fairly  permitted  the  jury  to  find  a  verdict  against  defendant  if  it 
should  decide  that  it  was  Hinckley's  dog  which  made  the  attack 
under  other  than  the  above  special  circumstances,  and  that  defend- 
ant had  harbored  and  kept  it  about  his  premises  with  knowledge  of 
its  character,  which  the  proof  amply  justified  the  jury  in  finding 
was  vicious  in  the  respect  under  consideration.  Defendant  not  only 
excepted  to  this,  but  by  affirmative  requests  to  charge  presented  the 
claim  that  defendant  was  not  liable  for  Hinckley's  dog  under  any 
circumstances. 

These  exceptions,  in  our  judgment,  merit  a  brief  consideration. 

We  believe  that  a  jury  had  the  right  to  find  that  Hinckley's  dog 
did  run  out  from  defendant's  premises  at  plaintiff,  and  that  his  pur- 
suit was  not  under  the  circumstances  testified  to  by  young  Hinckley, 
and  which,  as  before  stated,  were  held  not  sufficient  to  make  defend- 
ant liable.    It  may  not  be  permissible  to  accept  young  Hinckley's 
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evidence  as  trae  that  it  was  his  dog  that  chased  plaintifTs  wagon, 
for  the  purpose  of  sustaining  this  theory,  and  then  disregard  it  as 
untrue  in  stating  the  circumstances  under  which  it  did  it  and  which 
would  exempt  defendant  from  liability.  Plaintiff's  evidence,  how- 
ever, is  that  one  dog  chased  her  coming  out  of  defendant's  premises, 
and  there  is  the  evidence  of  a  witness,  Austin,  that  there  was  only 
one  dog  and  that  it  was  the  Hinckley  dog.  There  was  other  evi- 
dence in  the  case  that  these  two  dogs  were  much  around  defendant's 
premises,  looking  more  or  less  alike,  and  upon  the  whole  a  jury 
might  have  been  permitted  to  find  that  plaintiff  was  mistaken  as  to 
the  dog  which  chased  her,  and  that  it  was  Hinckley's  dog  instead  of 
the  defendant's,  and  that  Hinckley's  dog,  therefore,  did  not  neces- 
sarily get  after  her  in  the  manner  claimed  by  his  son. 

We  think,  also,  that  there  was  sufficient  evidence  that  defendant 
harbored  and  permitted  this  dog  to  be  around  his  premises,  and  that 
he  knew  of  its  character  in  rushing  out  at  travelers  upon  the  high- 
way, upon  the  effect  of  which  evidence  see  the  case  of  Quilty  v. 
Battle  (135  N.  Y.  201). 

If  we  assume  that  plaintiff's  complaint  did  not  include  this  theory 
of  a  cause  of  action  against  defendant,  we  feel  clear  in  holding  that 
this  objection  was  not  sufficiently  pointed  out  or  brought  to  the 
attention  of  the  court  by  the  defendant.  It  was  not  in  any  manner 
suggested  that  the  rulings  of  the  court  upon  this  point  transgressed 
the  limits  of  the  complaint.  This,  of  course,  should  have  been  done 
if  this  was  the  respect  in  which  the  charge  was  claimed  to  be  errone- 
ous. We  doubt,  however,  if  counsel  by  his  objections  at  this  point 
intended  to  present  the  contention  either  that  the  evidence  did  not 
warrant  a  finding  by  the  jury  that  it  was  the  tenant's  dog,  or  that 
such  course  was  not  permissible  under  the  pleadings.  We  are  con- 
firmed in  this  belief,  not  only  by  what  took  place  upon  the  trial,  but 
also  by  the  appellant's  brief  in  this  court,  in  which  neither  of  those 
claims  is  urged.  The  burden  of  the  complaint  with  this  portion  of 
the  charge  here  is,  and  below  we  infer  was,  that  there  was  not  suf- 
ficient evidence  of  defendant's  harboring  and  knowledge  of  his 
tenant's  dog  to  make  him  responsible,  and  we  readily  decide  against 
that  claim. 

We  thus  reach  the  conclusion  that  the  judgment  and  order 
appealed  from  should  be  affirmed,  subject,  however,  to  the  consider- 
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ation  of  the  claim  that  the  verdict  was  for  excessive  damages  and 
should  be  reduced. 

The  evidence  amply  warranted  the  jury  in  finding  that  the  plain- 
tiflE  was  very  severely  and  painfully  injured;  that  these  injuries 
resulted  from  the  vicious  and  unjustifiable  conduct  of  a  dog  in  pur- 
suing and  frightening  her  horse,  and  that  this  conduct  of  the  animal 
on  this  occasion,  whichever  dog  it  was,  was  in  accordance  with  a 
habit  which  had  existed  for  a  long  time  and  with  which  defendant 
was  perfectly  well  acquainted.  In  short,  it  might  easily  have  been 
found  that  defendant  in  keeping  or  harboring,  as  he  did,  the  dog  in 
question,  with  knowledge  that  it  was  accustomed  to  harass  travelers 
on  the  highway,  was  quite  indiflferent  to  their  rights. 

Plaintiff  at  the  time  of  the  accident  was  a  married  woman,  and, 
therefore,  not  entitled  to  recover  anything  for  loss  of  services  or  for 
expenses  of  medical  or  surgical  treatment.  She  can  only  recover 
such  damages  as  will  fairly  compensate  her  for  the  pain  and  suffer- 
ing and  physical  impairment  which  she  has  incurred.  While  she 
sustained  quite  considerable  and  painful  injuries  outside  of  those  to 
her  knee  and  leg,  the  latter  were  still  the  main  ones  both  in  point  of 
suffering  and  permanency.  We  are  inclined  to  think,  however,  that 
it  is  not  probable  that  the  latter  will  result  in  entire  loss  of  the  use 
of  the  leg,  but  that  she  will  be  able  to  have  quite  a  substantial  use 
thereof.  Taking  this  view  and  also  having  in  mind  upon  the  other 
hand  that  there  is  nothing  in  this  case  which  requires  us  to  measure 
damages  by  any  such  rule  as  will  result  in  injustice  to  the  plaintiff, 
we  conclude  that  a  reduction  of  the  verdict  to  $4,000  will  be  proper. 

The  judgment  and  order  appealed  from,  therefore,  are  reversed, 
and  a  new  trial  granted,  with  costs  to  appellant  to  abide  event, 
unless  plaintiff  stipulates  to  reduce  the  recovery  to  $4,000,  in  which 
case  said  judgment  as  thus  modified  and  order  are  affirmed,  without 
costs  of  appeal  to  either  party. 

All  concurred,  except  Williams,  J.,  not  sitting. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  the  event,  unless  the  plaintiff  stipulates  to  reduce 
the  recovery  to  $4,000,  in  which  event  the  judgment  and  order  as 
thus  modified  are  affirmed,  without  costs  of  this  appeal  to  either 
party. 
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In  the  Matter  of  the  Supplementary  Proceedings  for  the  Collection 
of  a  Tax  of  Henby  H.  Pbyor. 

John  B.  Hamilton,  as  Treasurer  of  Monroe  County,  Appellant; 
Hbnby  H.  Pryor,  Respondent. 

SfuppUmcntary  proceedings  instituted  by  a  county  treasurer  to  collect  a  tax — costs 
aUowiiJble  against  him  on  the  affirmance  on  appeal  of  an  order  dismissing  ike 
proceedings. 

The  provision  of  section  259  of  the  Tax  Law  (Laws  of  1896,  chap.  908),  exempting 
a  county  treasurer  from  the  payment  of  costs  in  supplementary  proceedings 
instituted  by  him  for  the  collection  of  a  tax,  only  applies  to  the  original  pro- 
ceedings and  does  not  apply  to  an  unsuccessful  appeal  taken  by  the  county 
treasurer  from  an  order  dismissing  the  supplementary  proceedings. 

Section  255  of  the  Tax  Law,  which  provides:  "  An  appeal  may  be  taken  by  either 
party  from  an  order,  judgment  or  determination  under  this  article  as  from  an 
order,  and  it  shall  be  heard  and  determined  in  like  manner  as  appeals  in  the 
Supreme  Court  from  orders,"  is  applicable  to  an  appeal  from  an  order  dis- 
missing such  supplementary  proceedings,  and  under  this  section  costs  upon 
the  appeal  should  be  awarded  against  the  county  treasurer  as  upon  an  appeal 
from  an  order  in  accordance  with  section  8239  of  the  Code  of  Civil  Procedure, 
and  not  as  upon  an  appeal  in  a  special  proceeding  under  section  8240  of  that 
Code. 

Motion  by  Henry  H.  Pryor  to  correct  a  decision  rendered  by  the 
Appellate  Division  in  the  fourth  department,  upon  an  appeal  from 
an  order  dismissing  supplementary  proceedings  instituted  by  John 
B.  Hamilton,  as  treasurer  of  Monroe  county,  for  the  collection  of  a 
tax  assessed  against  the  said  Henry  H.  Pryor,  by  striking  out  the 
provision  therein  contained,  that  ^^  the  respondent  have  ten  dollars 
costs  and  disbursements,"  and  substituting  therefor  "the  order 
appealed  from  be  aflSrmed,  with  costs." 

Ahraham  £enedicty  for  the  motion. 

Frederick  Z.  Butcher^  opposed. 

HisoooK,  J. : 

This  appeal  in  this  matter  was  by  the  county  treasurer  from  an 
order  made  by  the  special  county  judge  of  Monroe  county  dismiss- 
ing supplementary  proceedings  instituted  by  said  treasurer  under 
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section  269  of  chapter  908  of  the  Laws  of  1896,  commonly  known  as 
the  Tax  Law,  for  the  collection  of  a  tax  assessed  against  said  Pryor. 

This  court  affirmed  the  order  appealed  from,  with  ten  dollars 
costs  and  disbursements,  and  upon  this  motion  the  parties  have 
argued  the  questions,  ^r*^,  whether  any  costs  of  the  appeal  should 
be  awarded  against  said  county  treasurer,  although  unsuccessful, 
and,  secondly^  whether  such  costs,  if  awarded,  should  be  as  upon  an 
appeal  from  a  simple  order,  or  as  upon  an  appeal  in  a  special  pro- 
ceeding at  the  full  rate  allowable  in  an  action. 

Said  section  259  of  the  Tax  Law  above  referred  to  provides,  in 
substance,  that  if  a  tax  exceeding  ten  dollars  in  amount  levied 
against  a  person  or  a  corporation  is  returned  uncollected  the  county 
treasurer  may,  within  one  year  thereafter,  apply  to  the  court  for 
the  institution  of  proceedings  supplementary  to  execution  as  upon 
a  judgment  docketed  in  such  county  for  the  purpose  of  collecting 
such  tax.  Said  law  further  provides  that  the  same  costs  and  dis- 
bursements may  be  allowed  against  the  person  or  corporation  exam- 
ined as  in  ordinary  proceedings  supplementary  to  execution,  "  but 
none  shall  be  allowed  in  his  or  its  favor." 

This  last  clause  presents  the  first  question  raised,  whether  any 
costs  should  be  allowed  against  the  county  treasurer,  being  an 
unsuccessful  appellant.  Without  discussion  we  may  say  we  regard 
it  as  settled  that  the  provision  exempting  him  from  costs  only 
applies  to  the  original  proceedings  and  does  not  cover  an  unsuccess- 
ful appeal  by  him  from  an  adverse  order  in  such  original  proceed- 
ings.    {People  ex  rel.  Smith  v.  Comrs.  of  TaxeSy  101  N.  T.  652.) 

"We  come,  therefore,  to  the  consideration  of  the  second  question. 

The  order  appealed  from  dismissed  and  ended  the  supplementary 
proceedings  instituted  herein.  It  was,  therefore,  a  final  order  and 
in  the  nature  of  a  judgment.  It  is  quite  manifest  that  these  pro- 
ceedings were  in  the  nature  of  a  special  proceeding,  and  we  think, 
therefore,  that,  in  the  absence  of  statutory  provision  to  the  contrary, 
costs  of  the  appeal  should  be  awarded  as  in  an  action.  (Code  Civ. 
Proc.  §§  3240,  3333,  3334.) 

The  act  under  which  the  proceedings  were  instituted  seems,  how- 
ever, to  have  provided  a  different  rule  of  costs  and  to  limit  us  to 
the  allowance  of  those  which  could  be  granted  upon  an  appeal  from 
an  ordinary  order.     Chapter  908  of  the  Laws  of  1896  makes  no 
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provision  with  reference  to  costs  upon  an  appeal  in  these  proceed- 
ings directly  in  connection  with  the  section  authorizing  such  pro- 
ceedings. Section  253  of  the  same  chapter  and  same  article,  how- 
ever, provides  for  proceedings  to  correct  illegal,  erroneous  or 
unequal  assessments.  Section  254  in  the  same  connection  provides 
that  costs  shall  not  be  allowed  against  officers  whose  proceedings  are 
thus  being  reviewed  except  in  cases  of  bad  faith,  malice,  etc.,  on 
their  part.  Section  255  then  provides  as  follows :  "An  appeal  may 
be  taken  by  either  party  from  an  order,  judgment  or  determination 
under  this  article  as  from  an  order,  and  it  shall  be  heard  and  deter- 
mined in  like  manner  as  appeals  in  the  Supreme  Court  from  orders." 
While  this  section  immediately  succeeds  those  relating  to  certiorari 
proceedings  and  precedes  the  one  providing  for  supplementary  pro- 
ceedings, its  provisions  are  expressly  made  applicable  to  any  appeal 
taken  by  any  party  from  any  order,  etc.,  provided  for  in  the  article 
(Art.  11),  and  which  article  includes  and  provides  for  these  supple- 
mentary proceedings.  We  think,  therefore,  that  it  regulates  the 
subject  of  costs  upon  this  appeal,  and  that  such  costs  are  to  be 
awarded  as  upon  an  appeal  from  an  order  in  accordance  with  section 
3239  and  not  as  upon  an  appeal  in  special  proceedings  under  section 
3240.  (See  People  ex  rd.  Wa/rren  v.  Carter y  46  Hun,  444 ;  People 
ex  rel.  Smith  v.  Comrs.  of  Taxes^  supra.) 

This  was  the  course  taken  by  this  court  upon  the  subject  of  costs 
upon  a  similar  appeal  in  the  Matter  of  VeUh,  the  memorandum 
decision  in  which  is  found  in  53  Appellate  Division,  650.  Although 
no  opinion  was  handed  down  upon  this  subject  in  that  case,  we  do  not 
find  any  occasion  to  modify  our  decision  therein.  While  the  decision 
of  this  court  in  that  matter  was  reversed  {Matter  of  Veithy  165  N. 
Y.  204),  said  reversal  had  no  bearing  upon  the  question  of  costs. 

Motion  to  correct  decision,  therefore,  denied. 

All  concurred. 

Motion  denied,  without  costs  to  either  party. 
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Cadwell  B.  Benson,  Appellant,  v.  Eastern  Buildino  and  Loan  ri^4NY  ^^^1 
Association  of  Syracuse,  N.  Y.,  Respondent  ~^ 

DeaigncUion  in  a  corUraet  cf  the  eourUy  in  which  an  action  against  a  pcbrty  tliereto 
shall  be  commenced  —  t?ie  action  is  **  commenced  "  in  the  county  designated  in  the 
summons  and  complaint 

A  provision  in  a  contract,  made  by  a  building  and  loan  association,  which  requires 
that  any  action  brought  against  the  association  shall  be  "  commenced '' in  a 
certain  county  is  valid,  and  if  an  action  is  commenced  against  the  association 
in  a  county  other  than  that  agreed  upon,  the  association  is  entitled  to  a  dis- 
missal of  the  complaint. 

The  service  of  a  summons  upon  the  association  in  the  county  mentioned  in  the 
contract  is  not  a  compliance  with  the  contract,  as  the  action  is  "  commenced  " 
in  the  county  designated  in  the  sunmions  and  complaint. 

Appeal  by  the  plaintiff,  Cadwell  B.  Benson,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  Oswego  on  the  8th  day  of  November, 
1899,  upon  the  decision  of  the  court  rendered  after  a  trial  before 
the  court  without  a  jury  at  the  Oswego  Trial  Term, 

D.  P.  Morehouse^  for  the  appellant. 

D.  A,  Pierce^  for  the  respondent. 

Judgment  affirmed,  with  costs,  on  the  opinion  of  "Weight,  J., 
delivered  at  Trial  Term. 

The  following  is  the  opinion  of  Wright,  J.,  delivered  at  the 
Oswego  Trial  Term : 

Wright,  J. : 

This  action  was  tried  before  the  court  without  a  jury.  At  the 
close  of  the  plaintiff's  proof  the  defendant's  attorney  moved  for  a 
dismissal  of  the  action  on  the  ground  that  this  court,  while  sitting  in 
Oswego  county,  has  no  jurisdiction  of  this  case  for  the  reason  that 
the  parties  to  the  contract  have  therein  agreed  upon  the  county  of 
Onondaga  as  the  place  wherein  any  action  should  be  commenced 
which  may  be  brought  in  this  court  on  the  contract. 

The  contract  provides  that  ^^any  action  brought  against  this  Asso- 
ciation shall  be  commenced    *    *    *    in  the  county  of  Onondaga." 
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"  Where  the  statute  authorizes  a  change  of  venue  by  stipulation, 
the  jurisdiction  of  one  court  may  be  taken  away,  and  the  same 
vested  in  the  other,  by  the  agreement  of  the  parties."  (Works  on 
Courts  and  Their  Jurisdiction,  152 ;  Carpenter  v.  ShepwrdBoriy  43 
Wis.  406 ;  Bennett  v.  State,  3  Ind.  167.) 

And  where  the  action  is  commenced  in  violation  of  the  agreement 
in  a  county  other  than  that  which  has  been  agreed  upon  in  the  con- 
tract, the  defendant  is  entitled  to  a  dismissal  of  the  action.  {Oreve 
V.  ^tna  Live  Stock  Ins.  Co.,  81  Hun,  28 ;  Maiter  of  N,  Z".,  Z. 
cfe  TT.  R.  R.  Co.,  98  N.  Y.  447;  BaJ^  v.  PeopU's  Bldg.,  Loam. 
cfe  Savings  Association,  decided  by  the  Supreme  Judicial  Court  of 
Mass.,  59  N.  E.  Rep.  452 ;  Heslin  v.  Eastern  Bldg.  cfe  Loan  Assn. 
of  Syracuse,  28  Misc.  Rep.  376.) 

The  object  of  this  stipulation  is  to  provide  that  litigation  affect- 
ing the  mutual  rights  of  the  parties  shall  be  confined  to  the  county 
wherein  their  transactions  are  recorded,  and  thus  to  avoid  the 
expense,  annoyance  and  inconvenience  to  the  defendant  of  its  oflBcers 
being  required  to  absent  themselves  from  their  duties  and  transport 
voluminous  books  to  distant  parts  of  the  country,  and  to  avoid 
the  interruption  of  business  incident  thereto.  It  is  a  reasonable  and 
judicious  provision,  founded  on  prudential  business  considerations. 
The  learned  counsel  for  the  plaintiff  urges  that  the  agreement 
requires  only  that  the  summons  shall  be  served  in  Onondaga  county, 
and  cites  the  first  sentence  of  section  416  of  the  Code  of  Civil  Pro- 
cedure which  provides  that  "  A  civil  action  is  commenced  by  the 
service  of  a  summons."  But  the  following  section,  417,  provides 
that  the  summons  must  specify  *'  the  name  of  the  county  in  which 
the  plaintiff  desires  the  trial,"  and  section  481  of  the  Code  provides 
that  the  complaint  also  must  specify  "  the  name  of  the  county  which 
the  plaintiff  designates  as  the  place  of  trial."  This  designation 
in  the  summons  and  complaint  determines  the  county  in  which  the 
action  is  commenced.  It  is  the  county  wherein  the  papers  are  filed, 
and  wherein  the  action,  after  commencement,  is  to  be  continued 
until  judgment.  To  hold  that  the  action  is  not  comm^enced  in  the 
county  designated  in  the  summons  and  complaint,  but  in  the  county 
wherein  the  summons  happens  to  be  served,  and  to  hold  that  the 
action  is  to  be  continued  in  a  county  other  than  that  in  which  it  is 
commenced  would  be  an  incongruity. 
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Elementary  text  book  writers  and  legal  authorities  habitually 
speak  of  the  county  wherein  the  action  is  commenced  as  the  county 
designated  in  the  summons  and  complaint  as  the  place  of  trial. 

Mr.  Works,  in  Courts  and  Their  Jurisdiction  (p.  326),  in  speak- 
ing of  the  commencement  of  actions,  says :  ''  At  common  law,  the 
venue  must  be  laid  in  the  proper  county  in  local  actions,  or  the 
court  is  without  jurisdiction.  *  *  *  The  effects  resulting  from 
the  commencement  of  an  action  in  the  wrong  county  are  very 
materially  modified  by  the  rule  *  *  *  that  where  the  question 
is  as  to  the  jurisdiction  of  the  person,  a  party  may  submit  his  person 
to  the  jurisdiction  of  the  court  by  appearing  therein  and  proceeding 
in  the  action."  And  on  page  332  he  says:  ^^The  common-law 
distinction  between  local  and  transitory  actions,  so  far  as  it  affects 
the  place  of  commencing  actions,  *  *  *  has  ceased  to  exist 
under  the  codes." 

In  JBimcock  v.  Burton  (61  Cal.  70)  it  is  held  that,  notwithstand- 
ing that  the  Constitution  requires  that  actions  affecting  the  title  to  real 
estate  must  be  commenced  in  the  county  where  the  land  is  situated, 
a  statute  authorizing  a  change  of  venue  is  not  unconstitutional. 
Under  such  a  constitutional  provision,  to  hold  that  the  proper  com- 
mencement of  an  action  should  be  dependent  upon  finding  the 
defendant  in  the  same  county  wherein  the  land  is  situated  and  serv- 
ing the  summons  on  liim  there,  would  not  be  reasonable.  Again, 
in  cases  where  the  defendant  cannot  be  found  within  the  State  and 
personal  service  of  the  summons  is  made  outside  of  the  State,  or  by 
publication,  in  what  county,  according  to  the  plaintiff's  theory,  is 
the  action  commenced  ? 

It  is,  therefore,  apparent  that  it  cannot  be  held  that  the  happen- 
ing of  the  defendant  to  be  in  any  particular  county  where  the 
summons  is  served  on  him  determines  that  to  be  the  county  wherein 
the  action  is  commenced.  The  provision  of  the  Code,  cited  by  the 
plaintiff's  counsel,  relates  only  to  the  method  of  commencing  an 
action  and  does  not  relate  to  the  county  wherein  the  action  is  com- 
menced. Various  methods  are  adopted  for  the  commencement  of 
actions.  In  California,  Washington  and  several  other  States  an 
action  is  commenced  by  the  filing  of  the  complaint  in  the  office  of 
the  clerk  of  the  court.  In  Arkansas,  Colorado  and  the  District  of 
App.  Div.— Vol.  LXVII.        21 
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Colambia  it  is  commenced  by  the  filing  of  the  complaint  with  the 
clerk  and  the  issuing  of  a  summons.  Several  other  States  follow 
tlie  New  York  method.    (1  £ncy.  of  Pi.  &  Pr.  120-14:1.) 

The  foregoing  considerations  lead  to  the  inevitable  conclusion 
that  this  court  while  sitting  in  Oswego  county  has  no  jurisdiction  of 
this  case. 

Because  the  mistake  in  the  practice  necessitates  the  dismissal  of 
the  action  it  is  unnecessary  to  consider  the  merits. 

The  action  is  dismissed,  but  only  on  the  above-stated  ground. 


Sidney  B.  Bbeese,  as  Administrator  with  the  Will  Annexed  of 
Catherine  H.  Graves,  Deceased,  Appellant,  v.  Maurice  A. 
Oraves  and  Charles  E.  Stevens,  as  Executors,  etc.,  of  Nathan 
F.  Graves,  Deceased,  Respondents. 

Admisnan  in  an  anstoer — competency  of ,  as  against  executors,  where  an  amended 
answer,  not  containing  it,  is  served  by  them^  their  want  of  knowledge  affects  ito 
weight  only. 

In  aD  action  brought  by  an  administratrix  with  the  will  annexed  of  one  Cather- 
ine H.  Oraves  against  the  executors  of  the  estate  of  her  husband*  Nathan  F. 
Graves,  to  recover  possession  of  fifty  shares  of  bank  stock  which  were  issued  to 
the  husband  in  1877,  and,  as  alleged  by  the  plaintiff,  were  transferred  and 
delivered  by  him  to  the  plaintiffs  testatrix,  the  defendants  served  a  verified 
answer  containing  the  following  admission:  "  And  these  defendants  admit 
that  on  the  23rd  day  of  November.  1877,  there  was  issued  by  the  New  York 
State  Banking  Company  of  Syracuse,  N.  Y.,  to  the  said  Nathan  F.  Graves,  a 
certificate.  No.  2,  for  fifty  shares  of  the  capital  stock  of  said  company,  and 
admit  that  the  said  Nathan  F.  Graves  on  the  same  day  sold,  assigned  and 
delivered  the  said  certificate  to  the  said  Catherine  H.  Graves."  This  admissiou 
was  followed  by  other  allegations,  which,  if  established,  would  avoid  its  effect. 
Thereafter  the  defendants  served  an  amended  answer  which  contained  no  such 
admission,  and  denied  the  transfer  and  delivery. 

Held,  that  the  service  of  the  amended  pleading  did  not  destroy  the  competency, 
as  evidence  against  the  defendants,  of  the  admission  contained  in  the  original 
pleading; 

That  such  admission,  having  been  made  by  the  executors  while  engaged  in  the 
execution  of  their  trust  and  in  relation  to  the  duty  then  being  discharged  by 
them,  was  admissible  for  the  purpose  of  charging  the  estate; 

That  the  fact  that  the  defendants  had  no  personal  knowledge,  in  regard  to  the 
transaction  between  Mr.  and  Mrs.  Graves,  affected  the  weight  to  be  giyen  to 
the  admission  rather  than  its  admissibility. 
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Appeal  bj  the  plaintiff,  Sidney  B.  Breese,  as  administrator  with 
the  will  annexed  of  Catherine  H.  Graves,  deceased,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendants,  entered  in 
the  office  of  the  clerk  of  the  county  of  Onondaga  on  the  2l8t  day 
of  May,  1901,  upon  the  verdict  of  a  jury  adjudging  that  the  defend- 
ants were  owners  and  entitled  to  retain  possession  of  a  certain  cer- 
tificate for  fifty  shares  of  the  capital  stock  of  the  New  York  State 
Banking  Company  of  Syracuse,  N.  Y.,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  10th  day  of  May,  1901,  denying 
the  plaintiffs  motion  for  a  new  trial  made  upon  the  minutes. 

William  O.  Tracy  and  C.  Carskaddan,  for  the  appellant. 

T/ieodore  K  Hancock^  for  the  respondents. 

HiscocK,  J. : 

This  action  was  originally  brought  by  the  plaintifE  as  committee 
of  Catherine  H.  Graves,  who  had  been  adjudged  to  be  an  incom- 
petent person.  Subsequently,  she  having  died,  he  was  appointed 
her  administrator  with  the  will  annexed  and  as  such  substituted  as 
plaintiff  herein.  The  defendants  are  executors  of  the  estate  of 
Nathan  F.  Graves,  who  was  the  husband  of  said  Catherine.  The 
certificate  of  which  recovery  and  possession  are  sought  by  plaintiff 
represented  fifty  shares  of  the  capital  stock  of  the  New  York  State 
Banking  Company  worth  about  $7,000.  It  was  issued  in  1877  and 
the  question  going  to  the  merits  of  this  controversy  is  whether  at 
about  that  time  it  was  transferred  and  delivered  by  Nathan  F. 
Graves,  in  whose  name  it  was  issued,  to  his  wife  Catherine.  The 
transfer  upon  the  back  of  the  certificate  was  at  that  time  filled  out 
and  a  transfer  and  assignment  of  said  certificate  in  the  usual  form 
made  by  him  to  her.  Beyond  this  fact  difficulty  arises  in  determin- 
ing whether  there  had  ever  been  a  delivery  of  the  stock  and  trans- 
fer. Upon  the  certificate  below  the  above  transfer  was  indorsed  the 
name  of  the  wife,  from  which  it  is  argued  that  the  certificate  must 
have  been  delivered  to  her  and  been  in  her  possession.  Evidence 
was  given  upon  the  trial  that  Mr.  Graves  for  many  years  down  to 
the  time  of  his  death  in  1896  collected  the  dividends  and  voted  upon 
this  stock.  Evidence  somewhat  contradictory  was  also  given  as  to 
the  location  of  this  scrip  after  his  death,  it  being  claimed  by  the 
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plaintiff  that  it  was  so  fonnd  with  other  property  claimed  to  belong 
to  Mrs.  Graves  as  to  indicate  that  in  its  custody  he  treated  this  also 
as  her  property,  and  it  being  claimed  by  defendants,  upon  the  other 
hand,  that  it  was  not  so  found  as  to  indicate  any  such  thing.  No 
witness  was  able  to  speak  from  personal  knowledge  with  certainty 
upon  the  subject,  and  this  question  of  a  delivery  was  more  or  less 
surrounded  by  conjecture  and  speculation.  Upon  the  evidence  to 
which  we  have  above  referred,  however,  and  some  other  facts  which 
appeared  in  the  case,  the  trial  justice  left  this  issue  to  be  settled  by 
the  jury  as  a  question  of  fact  with  instructions  to  which  no  excep- 
tions were  taken,  and  we  think  this  disposition  was  proper. 

Our  attention  upon  this  appeal,  however,  has  been  called  to  certain 
exceptions  taken  to  the  admission  and  rejection  of  evidence,  one  of 
which  we  think  calls  for  a  reversal  of  the  judgment  and  to  some  of 
the  others  of  which  we  shall  very  briefly  refer. 

We  think  that  the  evidence  in  regard  to  the  collection  of  dividends 
and  the  exercise  of  voting  power  by  defendants'  testator  upon  the 
stock  in  question,  in  connection  with  all  of  the  other  facts  which 
appeared  in  the  case,  was  proper.  Some  reference  has  been  made 
to  what  was  legal  and  illegal  in  voting  upon  this  stock.  We  do  not 
think  that  that  consideration  is  especially  material.  Any  materiality 
which  the  evidence  here  referred  to  had  was  as  indicating  the  atti- 
tude of  the  two  dead  people  in  regard  to  the  ownership  of  this  stock. 

Defendants'  counsel,  upon  the  cross-examination  of  the  defendant 
Stevens,  was  allowed,  in  spite  of  plaintiff's  objection,  to  show  by 
him  that  the  relatives  and  presumptive  heirs  of  Mrs.  Graves  were 
largely  people  of  mature  age  and  settled  conditions  in  life,  and  that 
they  were  non-residents  of  the  city  of  Syracuse  and  State  of  New 
York.  We  can  hardly  fail  to  take  notice  of  the  fact  claimed  by 
appellant,  and  not  denied  by  respondents,  that  the  will  of  Mr. 
Graves  made  provision  for  various  public  charities,  and  that  this 
fact  was  widely  known  and  understood  in  the  community  where 
this  case  was  being  tried.  The  thought  could  hardly  fail  to  arise  in 
the  mind  of  a  juryman,  even  though  not  suggested  by  counsel,  that 
a  verdict  in  behalf  of  defendants  would  be  much  more  beneficial  for 
the  community  in  which  he  lived  than  a  verdict  the  other  way. 
Under  such  circumstances,  this  examination,  going  with  so  much 
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detail  into  the  situation  of  Mrs.  Graves'  relatives,  can  scarcely  be 
regarded  as  having  been  merely  immaterial  and  entirely  harmless. 
In  view  of  the  fact  that  we  have  decided  to  grant  a  new  trial  on 
account  of  exceptions  next  hereinafter  to  be  considered,  it  is 
unnecessary  to  decide  whether  tins  evidence,  standing  by  itself, 
would  be  sufficient  to  call  for  a  reversal  of  the  judgment  herein,  as 
it  probably  will  be  avoided  upon  another  trial. 

Defendants  have  served  two  answers  in  this  case.  The  first  one 
contained  the  following  admission  :  "  And  these  defendants  admit 
that  on  the  23rd  day  of  November,  1877,  there  was  issued  by  the 
New  York  State  Banking  Company  of  Syracuse,  N.  Y.,  to  the  said 
Nathan  F.  Graves,  a  certificate,  No.  2,  for  fifty  shares  of  the  capital 
stock  of  said  company,  and  admit  that  the  said  Nathan  F.  Graves 
on  the  same  day  sold,  assigned  and  delivered  the  said  certificate  to 
the  said  Catherine  II.  Graves."  This  admission  related  to  the 
certificate  in  question.  It  was  followed  by  other  allegations  which, 
if  proved,  would  avoid  its  effect.  Said  answer  was  duly  verified  by 
both  defendants.  Thereafter  an  amended  answer  was  served,  which 
contained  no  such  admission,  but  denied  such  transfer  and  delivery. 
Upon  the  trial  plaintiff  offered  in  evidence,  as  evidence  simply,  said 
admission,  but  it  was  objected  to  and  excluded,  which  plaintiff 
claims,  and  we  think,  was  an  error  calling  for  a  new  trial. 

Several  reasons  are  assigned  by  defendants  why  such  admission 
should  not  have  been  received  against  them. 

In  the  first  place,  it  is  urged  that  the  amended  answer  has  super- 
seded and  taken  the  place  of  the  oidginal  one,  and  that,  therefore, 
the  allegations  or  admissions  in  the  former  cannot  now  be  used 
against  the  defendants.  This  argument  is  undoubtedly  correct  so 
far  as  it  relates  to  the  standing  of  the  parties  and  to  the  issues  in 
this  action  as  defined  by  the  pleadings.  The  answer  last  served 
governs  upon  those  questions  and  quite  displaces  the  first  pleading. 
But  the  paragraph  in  question  was  not  offered  as  binding  or  con- 
clusive upon  defendants  as  to  the  issues  which  they  might  raise  and 
try  in  this  action.  It  was  simply  offered  in  evidence  as  evidence  of 
a  fact,  as  in  a  proper  case  any  other  declaration,  either  written  or 
oral,  outside  of  the  pleadings  might  be  offered  against  the  party 
having  made  the  same.  For  this  purpose  the  original  pleading  was 
not  annulled  or  destroyed  by  the  latter.     {Daub  v.  EngUhach^  109 
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m.  267 ;  J^ew  Yorky  etc..  Transportation  Co.  v.  Snrdj  44  Hun, 
17;  Soaps  v.  Eichierg,  42  HI.  App.  375.) 

It  is  next  nrged  that  even  if  snch  an  admission  would  be  binding 
upon  and  evidence  against  an  individual,  having  been  made  by 
administrators,  it  is  not  competent  or  admissible  for  the  purpose  of 
charging  the  estate  represented  by  them.  This  objection  must  of 
course  rest  upon  the  broad  general  ground  that  admissions  made  by 
an  administi*ator  in  the  course  of  administering  the  estate  which  he 
represents  are  not,  under  ordinary  circumstances,  binding  upon  the 
latter.  Our  attention  has  been  called  to  various  cases  holding  that 
the  admissions  of  one  administrator  or  executor  are  not  binding  upon 
his  co-administrators  or  co-executors.  That  rule  does  not  apply  to 
this  case.  Especial  reliance,  however,  is  placed  upon  the  case  of 
Da/ois  V.  Gallagher  (124  N.  Y.  487)  as  sustaining  the  present  rul- 
ing. In  that  case,  for  the  purpose  of  charging  the  estate  repre- 
sented by  the  defendants  who  w^re  administrators,  the  attempt  was 
made  to  show  that  when  by  arrangement  plaintiff  made  a  statement 
in  regard  to  certain  alleged  claims  against  the  estate  in  their  presence, 
they  did  not  make  any  objection  thereto,  and  that  their  silence 
amounted  to  an  admission  of  liability.  The  statements  of  plaintiff 
were  made  pursuant  to  an  arrangement  for  a  discussion  of  his  claims 
between  him  and  the  defendants,  and  upon  the  trial  it  appeared 
that  the  defendants  had  no  personal  knowledge  in  regard  to  their 
validity.  It  was  held  that  under  those  circumstances  defendants 
could  not  very  well  object  to  his  claims  and  that  the  rule  of  silence 
amounting  to  an  admission  did  not  apply.  This  and  some  other 
objections  to  the  evidence  which  are  not  pertinent  here  were  suffi- 
cient to  dispose  of  the  case.  It  is  true  that  the  learned  judge  who 
wrote  the  opinion  did  use  certain  expressions  running  upon  the  line 
that  declarations  of  an  administrator  would  be  competent  when  part 
of  the  res  gestce;  that  the  res  gesiw  were  ''  the  transaction  or  subject- 
matter  *  *  *  out  of  which  it  is  claimed  the  liability  was  incurred," 
and  that  a  declaration  ^'  in  order  to  become  res  gestcB  must  be  made 
cotemporaneously  with  the  event  sought  to  be  proved,"  etc.  Most 
attempts  to  establish  liability  of  estates  are  based  upon  transactions 
with  the  decedent  rather  than  with  the  representatives  after  their 
a]>pointment.  If  it  were  intended  to  formulate  the  foregoing 
expressions  into  the  rule  governing  the  reception  as  evidence  of 
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admissioiiB  and  declarations  of  admiDistrators  and  execators,  such 
rule  would  be  almost  prohibitory  of  such  reception.  It  would  very 
seldom  happen  that  an  administrator  or  executor  would  have  been 
present  at  the  transaction  with  his  intestate  or  testator  out  of  which 
tlie  alleged  liability  of  the  estate  arose  and  have  made  declarations 
which  could  be  produced  against  him  as  admissions  after  he  was 
appointed  to  take  charge  of  the  estate. 

We  think,  however,  that  it  was  not  designed  to  lay  down  such  a 
rule.  Declarations  and  admissions  of  an  ordinary  agent  are  admis- 
sible against  his  principal  when  made  within  the  line  of  his  duty 
and  employment  and  naturally  relating  and  pertinent  to  and  accom- 
panying the  matters  and  business  then  being  transacted  by  him.  The 
weight  of  authority  justifies  the  application  of  the  same  general 
principle  to  the  admissions  and  declarations  of  executors  and  admin- 
istrators in  such  a  case  as  that  now  before  us. 

In  Church  v.  Howard  (79  N.  Y.  415)  it  was  held  that  state- 
ments made  by  an  administrator  while  not  acting  in  the  discharge 
of  his  duties  or  engaged  in  transacting  business  connected  with  or 
relating  to  the'  estate  which  he  represented,  and  it  not  even  appear- 
ing that  he  had  been  actually  appointed  and  had  qualified  as  such 
administrator,  were  not  competent  evidence  against  him  in  an  action 
in  behalf  of  the  estate.  There  could,  of  course,  be  no  doubt  about 
such  principles.  It  was  in  the  same  case,  however,  said :  "  It  would 
appear  to  follow,  as  a  logical  sequence  of  the  decisions,  that  the 
admission  made  by  a  sole  administrator  or  executor,  or  of  all  of  them 
together,  would  be  competent  evidence  and  obligatory,  if  such 
admission  was  made  while  engaged  in  the  performance  of  some  act 
relating  to  the  estate.  The  act  should  be  such  as  called  for  and 
made  the  declaration  pertinent,  and  the  declaration  should  accom- 
pany such  act,  so  as  to  constitute  a  part  of  the  res  geatw.  "When 
such  is  the  case,  the  admissions  of  an  administrator  may,  we  think, 
bind  the  estate." 

It  will  be  noticed  that  in  the  foregoing  opinion  the  court  defines 
the  act  giving  rise  to  the  res  gestm  of  which  the  admission  of  the 
administrator  must  be  a  part,  as  the  act  which  he  is  engaged  in  per- 
forming in  behalf  of  the  estate,  rather  than  the  original  act  of  his 
intestate  out  of  which  the  original  liability  spang,  differing  in  this 
respect  from  the  case  of  Davis  v.  OaUagher^  already  referred  to. 
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In  WhiUm  v.  Snyder  (88  N.  Y.  299)  the  testimony  of  the  defend- 
ant in  proceedings  before  the  surrogate  against  him  to  discover 
property  of  the  deceased,  was  received  in  evidence.  It  was  held 
that  this  was  no  error,  as  the  defendant  was  sued  individually,  but 
the  court,  proceeding  further,  say :  "  But  if,  because  he  was 
administrator,  the  proceeding  for  his  examination  must  be  treated 
as  one  against  the  estate  which  he  represented,  and  his  answer 
taken  in  that  capacity,  then  certainly  his  admission  was  made 
while  engaged  in  the  performance  of  an  act  relating  to  the  estate. 
He  stood  there  in  a  legal  proceeding,  resisting  claims  to  take  away 
property  of  the  estate,  and  answering  legitimate  inquiries  relating 
to  the  subject  of  his  trust,  and  his  admissions  were  competent  and 
part  of  the  res  ge%UBP  (See,  also,  Deplerris  v.  Slavejiy  5  App^ 
Div.  147 ;  Bruyn  v.  JRusseU,  52  Hun,  17.) 

Within  the  principles  laid  down  in  the  foregoing  cases,  we  think 
the  admission  in  question  was  competent  evidence.  An  action  was 
brought  to  charge  the  estate  represented  by  the  defendants  with  a 
liability.  It  was  within  the  line  of  their  authority  and  their  duty 
to  appear  and  defend  in  that  action  and  to  serve  such  answer  as 
would  properly  define,  in  behalf  of  the  estate  which  they  repre- 
sented, the  issues  to  be  tried.  This  they  did,  and  in  the  course  of 
so  doing  made  the  concession  referred  to,  coupling  with  it,  however^ 
certain  allegations,  which,  if  established,  would  avoid  its  effect  and 
entitle  them  to  a  judgment  in  behalf  of  their  estate.  The  admis- 
sion was  thus  made  by  them  wliile  engaged  in  performing  their 
tnist,  was  most  clearly  of  a  nature  which  they  had  power  to  make, 
and  related  to  the  duty  then  being  discharged. 

Both  of  the  defendants  testified  that  they  had  no  personal  knowl- 
edge in  regard  to  this  transaction  between  Mr.  and  Mrs.  Graves, 
and  for  this  reason,  also,  it  is  urged  that  the  admissions  in  question 
should  not  be  received  against  them.  We  think,  however,  that  this 
argument  in  this  case  goes  to  the  weight  ratlier  than  the  admissibil- 
ity of  the  admiBsion.  The  facts  in  a  given  action  might  make  it 
so  conclusively  apparent  that  an  administrator  had  no  knowledge, 
personal  or  otherwise,  regarding  a  tmnsaction  of  his  intestate  as  to 
render  an  admission  by  him  in  regard  to  it  perfectly  nugatory  and 
valueless,  and  so  that  a  court  might,  perhaps,  hold,  as  matter  of  law^ 
that  his  admission  had  no  weight.     In  this  case  the  defendants  took 


Digitized  by 


Googk 


BREESE  V.  GRAVES.  329 

App.  Div.]        FouKTH  Depabtment,  December  Term,  1901. 

charge  of  Mr.  Graves'  estate  immediately  after  his  death  and  made 
certain  examinations  in  regard  to  his  papers  and  the  location  and 
custody  thereof.  There  is  a  dispute  in  regard  to  where  this  very 
certificate  of  stock  was  found  by  them  which  has  given  rise  to  diflfer* 
ing  contentions  by  the  respective  parties.  In  the  course  of  such 
examination  and  of  their  management  of  the  estate  they  may  have 
acquired  knowledge  which  would  enable  them  to  form  an  opinion 
as  to  the  matters  covered  by  their  admission  in  their  pleading.  We 
think  that  such  considerations,  viewed  in  the  light  of  their  evidence, 
are  to  be  taken  into  account  in  determining  the  weight  of  their 
admissions,  rather  than  be  made  the  basis  for  entirely  excluding 
them. 

In  Pope  V.  AUis  (115  U.  S.  363,  370)  it  was  held  that  an  allega- 
tion in  a  pleading,  although  made  simply  upon  information  and 
belief,  was  admissible  in  evidence  against  the  party  making  the 
same,  the  fact  that  it  was  so  made  instead  of  from  personal  knowl- 
edge being  an  element  by  which  to  determine  its  weight  rather  than 
calling  for  its  exclusion. 

The  judgment  and  order  appealed  from,  therefore,  are  reversed 
and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  event. 
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Louis  Goldmak,  Respondent,  v.  John  J.  Gainet,  Appellant 

Action  to  recover  damages  for  the  breach  of  a  contract  of  lease — where  no  general 
damages  a/re  aUeged  the  difference  between  the  actual  rental  talue  and  the  rent 
agreed  upon  cannot  be  recovered —  special  damages  must  be  aUeged. 

Where  the  complaint  in  an  action  to  recover  damages  for  the  breach  of  a  contract 
of  leaae,  because  of  the  refusal  of  the  defendant  to  let  the  plaintiff  into  posses* 
sion  of  the  demised  premises  at  the  beginning  of  the  term,  fails  to  allege  any 
general  damages,  and  avers  *"  that  by  reason  of  the  failure  of  the  defendant  to 
perform  his  part  of  the  agreement  as  aforesaid,  said  plaintiff  has  suffered  great 
damage  on  account  of  the  expense  which  he  has  incurred  in  preparing  to  take 
possession  of  said  premises,  and  on  account  of  the  loss  of  business  which  the 
plaintiff  verily  believes  he  has  sustained  by  being  deprived  of  a  place  of  busi- 
ness in  the  particular  locality  named;"  and  then  demands  judgment  "  for  five 
hundred  dollars  damages,  besides  the  cost  of  this  action,"  the  plaintiff  is  not 
entitled  to  recover  any  general  damages,  e,  g.,  the  difference  between  the  actual 
rental  value  of  the  premises  and  the  rent  agreed  to  be  paid. 

JSemble,  that  the  plaintiff  cannot  recover  for  expenses  incurred  by  him  in  painting 
his  sign  on  the  window  of  the  premises  and  on  liis  delivery  wagon,  unless  such 
items  of  damage  are  specially  pleaded. 

Appeal  by  the  defendant,  John  J.  Gainey,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiflE,  entered  in  the  oflSee  of 
the  clerk  of  the  county  of  Tompkins  on  the  10th  day  of  January, 
1901,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  9th  day  of  January,  1901,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 
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M.  N,  Tompki/nSy  for  the  appellant. 

F.  K.  DaUey^  for  the  respondent 

Pabkeb,  p.  J. : 

The  plaintiff  complains  that  the  defendant  agreed  to  rent  to  him 
a  portion  of  a  store  in  Ithaca,  N.  Y.,  viz.,  desk  room  in  front  and 
the  rear  partitioned  off  for  a  workshop,  for  the  sum  of  $100  per 
year,  payable  monthly  in  advance,  the  term  to  commence  and  pos- 
session to  be  given  September  17,  1900 ;  that  npon  that  day,  when 
tendered  the  first  installment  of  rent,  the  defendant  refused  to  let 
him  take  possession,  and  has  ever  since  repudiated  the  contract  so 
made.  He  brought  this  action  to  recover  damages  for  such  breach, 
and  recovered  upon  the  trial  a  verdict  for  $90  damages,  upon  which 
judgment  for  that  amount  and  costs  was  entered.  From  such  judg- 
ment and  order  denying  a  motion  for  a  new  trial  on  the  minutes 
this  appeal  is  taken. 

On  the  trial  the  plaintiff  was  allowed  to  testify  that  the  rental 
value  of  the  store,  meaning  the  portion  which  the  defendant  had 
agreed  to  rent  to  him,  was  $300  per  year.  This  evidence  was  taken 
under  the  defendant's  objections,  among  other  grounds,  that  it  was 
not  alleged,  and  was  inadmissible  under  the  complaint ;  and  to  the 
ruling  admitting  it  an  exception  was  duly  taken. 

The  complaint,  after  setting  forth  the  bargain  and  the  breach 
thereof  by  the  defendant,  goes  on  to  state  :  "  That  by  reason  of  the 
failure  of  the  defendant  to  perform  his  part  of  the  agreement  as 
aforesaid,  said  plaintiff  has  suffered  great  damage  on  account  of  the 
expense  which  he  has  incurred  in  preparing  to  take  possession  of 
said  premises,  and  on  account  of  the  loss  of  business  which  the 
plaintiff  verily  believes  he  has  sustained  by  being  deprived  of  a 
place  of  business  in  the  particular  locality  named;"  and  then 
demands  judgment  ^'  for  five  hundred  dollars  damages,  besides  the 
cost  of  this  action." 

In  an  action  for  a  breach  of  contract,  such  as  is  here  set  forth, 
the  difference  between  tlie  actual  rental  value  of  the  premises  and 
the  amount  agreed  to  be  paid  therefor,  are  general  damages,  which 
need  not  be  specifically  pleaded ;  but  I  apprehend  that  there  must 
be  an  averment  in  the  complaint  that  some  damage  has  accrued  to 
the  plaintiff  from  the  mere  breach,  in  order  to  recover  even  those 
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which  the  law  assumes  flow  naturally  and  necessarily  from  such 
breach.  Special  damages,  such  as  tiiat  the  plaintiff  had  incurred 
expense  in  painting  his  sign  on  the  window  of  the  premises  and  on 
his  delivery  wagon,  and  which  he  pleaded  and  was  allowed  to  prove 
in  the  action,  can  be  proven  only  when  facts  have  been  set  forth  in 
the  complaint  showing  that  they  have  been  incurred. 

It  will  be  noticed  that,  in  this  complaint,  there  is  no  averment 
that  the  plaintiff  has  suffered  any  damage  whatever  from  the  breach 
of  this  contract,  save  such  as  arose  from  the  special  damages  which 
he  has  therein  claimed.  He  ^^  suffered  great  damage  on  account  of 
the  expense  which  he  has  incurred  in  preparing  to  take  possession," 
etc.,  etc.  There  is  no  charge  that  he  suffered  damage  in  any  other 
way  —  no  suggestion  tliat  any  general  damages  had  accrued  to  him 
from  such  breach.  On  the  contrary,  by  averring  that  he  had  suf- 
fered certain  special  damages,  and  not  claiming  that  any  damages 
whatever  had  accrued  to  him  other  than  those,  he  misleads  the 
defendant  into  the  idea  that  no  claim  for  any  other  will  be  made. 
Under  such  a  pleading,  the  defendant  might  omit  to  prepare  to  meet 
the  claim  that  the  actual  rental  value  of  the  premises  was  more  than 
the  rent  agreed  to  be  paid ;  and,  hence,  it  was  error  to  allow  the 
plaintiff  to  prove  it. 

I  would  not  hold  that  the  plaintiff  could  not  prove,  as  general 
damages,  this  difference  between  the  price  and  the  rental  value  of 
the  premises,  without  speciiically  setting  it  up  in  the  complaint,  if 
he  had  charged  any  general  damages  whatever  as  flowing  from  the 
breach.  But  he  not  only  omits  to  do  that,  but  he  distinctly  charges 
that  the  damages  which  he  claims  to  have  suffered  were  those  special 
damages  which  he  specially  sets  forth.  In  other  words,  he  makes 
special  averments  of  special  damages  and  omits  altogether  the  ad 
damnum  clause  under  which  general  damages  alone  can  be  proven. 
(6  Ency.  PI.  &  Pr.  717;  Oumb  v.  Twenty-third  St.  B.  Co.,  114 
N.  Y.  411,  414.)  Thus  he  tenders  upon  the  question  of  damages,  a 
distinct  and  narrow  issue.  It  would  seem  that  upon  the  trial  he 
should  have  been  confined  to  that  issue. 

Moreover,  the  plaintiff  is  the  only  one  who  testifies  that  the 
annual  rental  value  of  such  premises  was  $300.  No  other  witness 
testifies  to  their  value,  except  the  defendant  and  his  two  witnesses 
who  testify  that  the  fair  rental  value  was  $100  per  year.     In  view 
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of  the  fact  that  such  was  the  sum  which  tlie  defendant  asked,  it 
would  seem  that  he  was  honest  in  his  testimony ;  and  it  is  quite 
improbable  that  he  did  not  know  within  $200  of  what  they  were 
fairly  worth.  It  is  incredible  that  the  plain tiflE's  statement  that 
they  were  worth  $300  is  accui-ate.  I  cannot  believe  that  they  were 
worth  three  times  as  much  as  he  was  to  give  for  them,  and  that  he 
had  $200  benefit  in  that  bargain.  Neither  did  the  jury  believe  that. 
The  court  instructed  them  that,  in  addition  to  the  difference  between 
the  actual  rental  vahie  of  the  premises  and  what  the  plaintiff  agreed 
to  pay,  he  could  recover  $5  expended  for  the  purpose  of  painting 
signs  on  the  window  and  wagon.  All  other  of  the  special  damages 
claimed  were  excluded.  The  jury  allowed  the  plaintiff  $90  damages. 
In  my  jadgment,  the  clear  weight  of  evidence  is  against  such  a 
verdict.  It  is  a  verdict  which,  under  the  complaint  in  this  action, 
should  not  be  allowed  to  stand.  The  judgment  and  order  should  be 
reversed,  both  on  the  law  and  the  facts,  and  a  new  trial  granted. 

Smith,  Edwards,  Chase  and  Houghton,  JJ.,  concurred. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs 
to  defendant  to  abide  event. 


«7 
The  People  of  the  State  of  New  York  ex  rel.  The  Unitei^    75        166 

States  Aluminum  Printing  Plate  Company,  Relator,  v.  Erastus  .SIxtxt  ?22 

'  rl74  NY  475 

C.  Knight,  Comptroller  of  the  State  of  New  York,  Respondent 
Corporctttan  tax — patent  rights  are  riot  to  be  considered. 

When  ascertaining,  for  the  purpose  of  fixing  the  franchise  tax,  under  section  182 
of  the  Tax  Law  (Laws  of  1896.  chap.  908),  the  amount  of  capital  employed  in 
the  State  of  New  York  bv  a  domestic  corporation,  whose  capital  stock  is  all 
invested  in  patent  rights,  and  which  is  engaged  in  the  business  of  granting,  upon 
a  royalty,  licenses  to  use  such  patents,  the  Comptroller  should  not  include 
the  value  of  such  patent  rights. 

Smith,  J.,  dissented. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested  on  the 
27th  day  of  July,  1901,  directed  to  Erastus  C.  Knight,  Comptroller 
of  the  State  of  New  York,  requiring  him  to  certify  and  return  to 
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the  office  of  the  clerk  of  the  county  of  Albany  the  accounts,  papers 
and  proceedings  had  in  relation  to  the  determination  of  the  defend- 
ant in  assessing  a  franchise  tax  against  the  relator  for  the  two  years 
ending  October  31, 1900. 

Charles  Robinson  Smith  and  Newell  Martin^  for  the  relator. 

Johjb  C.  Da/vies,  Attorney- Oeneraly  and  Henry  B.  Connan^  for 
the  respondent. 

Pabeer,  p.  J. : 

The  relator  is  a  domestic  corporation  with  a  capital  stock  of 
$1,100,000,  all  of  which  was  invested  in  patent  rights.  These  pat- 
ents seem  to  all  have  relation  to  aluminum  in  its  application  to 
lithography,  and  its  business  is  that  of  granting,  upon  a  royalty, 
licenses  to  lithographers  to  use  such  patents  and  the  plates  made 
therefrom.  The  tax  is  levied  for  the  two  years  ending  October  31, 
1900,  and  during  that  time  the  relator  had  paid  no  dividends  what- 
ever, and  a  part  of  the  time,  at  least,  appears  to  have  been  clearly 
insolvent.  The  Comptroller  in  ascertaining  the  *^  appraised  cap- 
ital "  employed  in  this  State,  included  in  his  valuation  the  patent 
rights;  and  the  question  presented  by  this  record  is  whether  he 
might  lawfully  do  so.  In  the  event  that  such  patents  could  not 
lawfully  be  so  included,  then  the  taxation  by  the  Comptroller  is 
concededly  erroneous. 

Although  there  are  several  decisions  in  this  court  holding,  upon 
the  authority  of  People  v.  Home  Ins.  Co.  (92  N.  Y.  328),  that  it 
was  not  error  to  include  patent  rights  in  ascertaining  the  value  of  a 
corporation's  capital  stock  for  the  purpose  of  fixing  the  tax  to  be 
assessed  against  its  franchise  {People  ex  rel,  Edison  Electric  lUiMni- 
nating  Co.  v.  Wemple^  61  Hun,  53,  58 ;  People  ex  rel.  Edison 
Elect/rio  Lighi  Co.  v.  Wemple^  63  id.  444)  and  although  in  the 
case  of  People  ex  rel.  Edison  Electric  Light  Co.  v.  CampbeU 
(138  N.  Y.  543)  such  a  method  was  sanctioned  by  the  Court  of 
Appeals  when  it  was  clear  that  the  patents  were  being  employed 
within  this  State,  yet  I  am  of  the  opinion  that  the  more  recent  case 
of  People  ex  rel.  A.  J.  Johnson  Co.  v.  Roberts  (159  N.  Y.  70)  is  an 
authority  that  requires  us  to  now  hold  the  other  way.  And  the 
Attorney-General  in  his  points  practically  concedes  that  snch  is  the 
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situation,  nnless  the  role  there  laid  down  is  applicable  only  when 
the  corporation  assessed  is  a  foreign  one. 

The  Johnson  Case  {mpra)  was  one  where  a  foreign  corporation 
doing  business  in  this  State  was  assessed  by  the  Comptroller,  and 
in  estimating  the  value  of  its  capital  employed  within  this  State, 
under  the  provisions  of  sections  182  and  190  of  the  Corporation 
Tax  Law  (liaws  of  1896,  chap.  908),  he  included  the  copyrights 
owned  by  it.  The  court,  referring  to  its  recent  decision  in  People 
ex  rd.  EcUaon  Elec.  lU.  Co.  v.  Assessors  (156  N.  Y.  417),  to  the 
effect  that  patent  rights  might  not  be  included  by  local  assessors  in 
valuing  the  personal  property  of  a  corporation,  held  that  both  pat- 
ent rights  and  copyrights  stood  on  the  same  basis,  and  that  neither 
should  be  included  by  the  Comptroller  in  the  estimate  required  by 
such  sections.  The  Attorney-General  argues  that,  as  the  decision 
in  166  New  York,  417,  applied  to  a  tax  levied  upon  the  patents 
themselves,  and  was  cited  as  authority  for  excluding  them  in  the 
computation  made  by  the  Comptroller  under  sections  182  and  190, 
the  court  in  the  Johnson  case  must  have  concluded  that,  in  the 
case  of  a  foreign  corporation,  the  tax  was  in  its  nature  similar  to 
that  made  by  local  assessors  directly  against  the  property  itself » 
whereas  the  tax  against  a  domestic  corporation  is  concededly  against 
its  corporate  franchise  merely ;  and  within  the  decision  in  People 
V.  Home  Ins.  Co.  (92  N.  Y.  328)  the  amount  of  such  a  tax  may  be 
measured  in  any  way  the  Legislature  sees  fit,  and  that  government 
bonds,  or  any  non-taxable  property,  may  be  included  in  the  amount 
used  as  a  basis  for  computing  it.  He,  therefore,  claims  that  the 
case  at  bar,  relating  to  a  domestic  corporation,  is  not  affected  by 
the  decision  in  the  Johnson  case. 

I  am  not  able,  however,  to  discover  that  any  such  distinction 
entered  into  that  decision,  or  in  fact  exists.  In  neither  case  is  the 
tax  levied  directly  against  the  patent  rights  themselves.  The  prin- 
ciple of  taxation  is  the  same  in  both  cases.  In  the  case  of  a  domestic 
corporation,  the  purpose  is  to  tax  that  intangible  property  belonging 
to  it  which  is  frequently  of  great  value,  and  rests  solely  in  its  right 
to  exist  and  carry  on  its  business ;  such  property  is  not  reached  by 
local  taxation,  but  is,  by  the  franchise  tax  provided  for  in  section  182, 
made  taxable  by  the  State  officers  and  solely  for  the  benefit  of  the 
State  at  large.     After  providing  for  such  a  tax,  and  arranging  for 
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the  rate  and  basis  upon  which  it  shall  be  levied,  the  same  section 
provides  that  a  foreign  corporation  shall  ''  pay  a  Uke  tax  for  the 
privilege  of  exercising  its  corporate  franchises,  *  *  *  in  this 
state,  to  be  computed  upon  the  basis  of  the  capital  employed  by 
it  within  this  state."  In  the  instance  of  a  foreign  corporation,  it  is 
not  its  franchise  that  is  taxed,  because  it  is  not  subject  to  the  laws 
of  this  State,  but  it  is  that  intangible  property,  which  rests  solely  in 
the  privilege  allowed  it  of  exercising  its  franchise  within  this  State, 
upon  which  the  tax  is  levied.  That  property  is  not  liable  to  local 
taxation  but  is  made  liable  to  a  tax,  which,  like  the  domestic  fran- 
chise tax,  is  levied  by  State  officers  and  applied  solely  to  the  State 
at  large.  And  the  rate  and  the  basis  upon  which  it  is  made  up  are 
exactly  the  same  as  that  of  the  domestic  corporation  tax.  In  each 
case  it  is  an  intangible  right  upon  which  the  tax  is  levied,  and  in 
each  case  the  method  of  fixing  the  value  of  such  right  is  the  same. 
It  is  no  more  an  assessment  upon  the  patents  themselves,  in  the  case 
of  a  foreign  corporation,  than  it  is  in  the  case  of  a  domestic  corpo- 
ration ;  and  in  neither  is  it  intended  as  an  assessment  upon  anything 
other  than  a  mere  intangible  right  to  exercise  a  franchise  within  this 
State.  The  decision,  therefore,  in  the  Johnson  case  is  controlling 
alike  in  both  cases,  and  I  discover  nothing  in  that  case  to  indicate 
that  any  such  distinction  was  in  the  mind  of  the  court.  Thatdecia- 
ion  was  put  solely  upon  the  inviolability  of  the  copyrights.  They 
were  non-taxable  property,  and,  therefore^  the  Comptroller  should 
not  have  included  them  in  ascertaining  the  amount  of  its  capital 
employed  within  this  State. 

So  in  the  case  now  before  us,  not  having  paid  any  dividend,  the 
relator,  under  the  provisions  of  section  182,  was  to  be  assessed  "  at 
the  rate  of  one  and  one-half  mills  upon  each  dollar  of  the  appraised 
capital  employed  within  the  State,"  and  in  estimating  the  amount  of 
that  capital  the  Comptroller  should  not  have  included  the  non-tax- 
able patent  rights  as  any  part  of  such  capital. 

The  construction  for  which  the  Attorney-General  contends  would 
result  in  an  unjust  discrimination  against  domestic  corporations. 
That  the  court  which  decided  the  Johnson  case  would  be  slow  to 
make  such  a  discrimination  is  apparent  from  its  argument,  found 
upon  page  86  of  that  case,  concerning  the  right  to  tax  the  good  will 
of  that  corporation  in  this  State. 
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I  am  of  the  opinion  tliat  nnder  section  182,  above  citud,  no  such 
discrimination  as  is  claimed  by  the  Attorney-General  is  intended, 
and  that  no  provision  of  that  law  requires  us  to  hold  that  non-tax- 
able property  must  be  included  in  the  estimate  of  a  domestic  cor- 
poration's capital,  and  excluded  in  estimating  that  of  a  foreign  cor- 
poration within  this  State. 

The  determination  of  the  Comptroller  was  in  this  respect  errone- 
ous, and  should  be  reversed,  and  the  matter  remitted  to  him  for 
readjustment  of  the  tax. 

Edwards,  Chase  and  Houghton,  JJ.,  concurred ;  Smith,  J., 
dissented. 

Determination  of  Comptroller  reversed,  with  fifty  dollars  costs  and 
disbursements,  and  the  matter  remitted  to  him  for  readjustment. 


Xapoleon  L.  Pelkey,  as  Administrator,  etc.,  of  Gilbert  Pelkey, 
Deceased,  Respondent,  v.  The  Town  of  Saranac,  Appellant. 

Negligence  ^neglect  to  put  barriei'8  upon  the  sides  of  a  bridge — Hie  fact  tliat  inany 
other  bridges  in  the  town  did  not  hnoe  them — assumption  therefrom— -ionnt  of 
money  as  a  defense  —  stcuHtyfor  costs  by  a  foreign  administrator — discretionary 
power. 

In  an  action  brought  against  a  town  to  recover  damages  resulting  from  the  death 
of  the  plaintiff's  intestate,  who,  while  attempting  to  drive  a  team  of  horses 
attached  to  a  wagon  across  a  highway  bridge  in  the  defendant  town  on  a  dark 
night,  drove  oflf  the  side  of  the  bridge,  which  was  not  protected  by  a  guard 
rail  or  barrier,  into  the  creek  below  and  received  injuries  from  which  he  died, 
the  question  whether  the  highway  commissioner  of  the  town  was  negligent  in 
omitting  to  place  a  guard  rail  or  barrier  along  the  sides  of  the  bridge,  which 
was  about  twenty  seven  feet  long  and  thirteen  feet  wide  and  was  ten  feet 
above  the  bottom  of  the  stream,  is  a  question  of  fact  for  the  jury. 

Evidence  that  there  were  from  fifty  to  seventy  similar  bridges  in  the  town  and 
several  miles  of  dugway,  all  of  which  required  protecting  barriers  as  much  as 
did  this  particular  bridge,  does  not  relieve  the  highway  commissioner  from  the 
charge  of  negligence,  where  it  appears  that  for  a  long  time  he  had  had  actual 
notice  that  this  bridge  was  not  provided  with  a  guard  rail  and  that  he  had  been 
informed  that  for  this  reason  it  was  unsafe  for  travelers  to  drive  over  on  a  dark 
Bight. 

App.  Div.— Vol,  LXVII.        22 
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The  fact  that  neither  the  bridge  in  qaestion  nor  any  of  the  other  simihu'  bridgea 
of  the  town  had  been  provided  with  guardrails  or  protecting  barriers  did  not, 
as  matter  of  law,  justify  the  commissioner  in  assuming  that  the  bridge  m  ques- 
tion was  safe  and  in  this  respect  in  a  proper  condition. 

The  objection  that  the  commissioner  did  not  have  money  enough  to  erect  barriera 
along  the  sides  of  the  bridge  is  unavailable  where  it  does  not  appear  that  he 
had  obtained  from  the  town,  and  expended,  all  of  the  moneys  for  which  he  was 
authorized  to  ask. 

An  application  made  by  a  defendant  to  compel  the  plaintiff,  an  administrator 
appointed  in  another  State,  to  give  security  for  costs,  is  controlled  by  section 
8271  of  the  Code  of  Civil  Procedure  and  is  addressed  to  the  discretion  of  the 
court. 

The  Appellate  Division  will  not  interfere  with  the  discretion,  exercised  by  the 
Special  Term  iu  refusing  to  require  the  foreign  administrator  to  give  such 
security,  where  the  latter's  claim  is  apparently  a  bona  fide  one  and  does  not 
appear  to  have  been.made  merely  for  the  purpose  of  harassing  the  defendant. 

Appeal  by  the  defendant,  The  Town  of  Saranac,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  Clinton  on  the  8th  day  of  April, 
1901,  upon  the  verdict  of  a  jury  for  $500,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  11th  day  of  May,  1901,  denying 
the  defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Also  an  appeal  by  the  defendant,  The  Town  of  Saranac,  from  an 
order  of  the  Supreme  Court,  made  at  the  Saratoga  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  Clinton  on 
the  29th  day  of  March,  1901,  denying  the  defendant's  motion  to 
compel  the  plaintiff  to  furnish  security  for  costs. 

The  action  is  brought  by  the  administrator  of  Gilbert  Pelkey, 
deceased,  who,  in  an  effort  to  drive  a  team  of  horses  attached  to  a 
wagon  across  a  bridge  in  a  higliway  in  the  defending  town,  in  a 
dark  night,  drove  off  from  the  side  into  the  creek  below  and  received 
injuries  from  which  he  died.  Tliis  action  is  brought  by  liis  admin- 
istrator to  recover  against  the  town  damages  for  causing  his  death, 
on  the  theory  that  the  commissioner  of  highways  of  the  town  had 
negligently  omitted  to  place  a  rail  or  barrier  along  the  side  of  said 
bridge  to  protect  against  driving  off  therefrom.  The  action  was 
tried  before  the  court  and  a  jury,  and  a  verdict  was  rendered  for 
the  plaintiff  for  the  sum  of  $500.  From  the  judgment  entered 
thereon,  and  from  an  order  denying  a  motion  for  a  new  trial,  this 
appeal  is  taken. 
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Tliovbas  F.  Co7iway^  Frank  E.  Smith  and  Thotnas  B.  Cotter^ 
for  the  appellant. 

Lucian  Z.  Shedden^  for  the  respondent. 

Parker,  P.  J. : 

The  question  presented  by  this  record  is  whether  the  highway 
commissioner  of  the  town  of  Saranac  can  be  charged  with  negli- 
gence for  omitting  to  place  some  guardrail  or  protecting  barrier 
along  the  sides  of  the  bridge  in  question.  The  jury  have  said  that 
he  was.  Can  we  say,  as  matter  of  law,  that  he  was  not  ?  It  is  not 
disputed  but  that  the  bridge  was  about  twenty-seven  feet  long  and 
thirteen  feet  wide,  and  was  ten  feet  above  the  bottom  of  the  stream 
below.  If  a  man  drove  off  there  he  was  more  than  likely  to  be 
seriously,  if  not  fatally,  injured.  And  that,  in  a  dark  night,  there 
was  danger  that  any  one  might  so  far  wander  from  the  center  of 
the  bridge  a^  to  drive  over  the  side  of  it,  is  quite  apparent.  In 
other  words,  it  can  hardly  be  said  that  such  an  accident  would  be 
one  that  was  unlikely  to  happen.  Therefore,  that  line  of  cases 
which  have  excused  the  commissioner  from  protecting  against  the 
accident  on  the  ground  that  it  was  one  not  to  be  expected  are  not 
applicable  to  this  case. 

It  is  urged  before  us  that  there  were  from  fifty  to  seventy  bridges 
like  this  in  the  town  and  several  miles  of  dugway,  all  of  which 
require  a  barrier  to  protect  them  as  much  as  this  bridge  did,  and 
that  for  such  reason  within  the  case  of  Lane  v.  Town  of  Hancock 
(142  N.  Y.  511)  the  commissioner  could  not  be  charged  with  neg- 
ligence in  not  protecting  this  one.  In  that  case  the  Court  of 
Appeals  decided  that,  upon  the  undisputed  facts  and  considering  all 
the  circumstances  appearing  in  the  case,  the  commissioners  could 
not  justly  be  charged  with  negligence  in  not  discovering  and  repair- 
ing the  defect  which  existed  in  the  barrier  that  had  once  existed 
and  protected  the  lower  side  of  the  highway.  Th^  gist  of  the 
decision  upon  this  point  was  that  to  require  the  commissioners, 
under  the  circumstances  of  that  case,  to  discover  and  repair  the 
defect,  although  it  had  existed  for  a  long  time,  was  asking  a  gi'eater 
diligence  on  the  part  of  a  commissioner  than  should  or  could  prac- 
tically be  required  from  him.  In  tlie  case  before  us  the  commis- 
sioner for  a  long  time  had  had  actual  notice  that  this  bridge  liad  no 
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guardrail  upon  it,  and  it  had  been  called  to  Iiis  attention  that  for 
such  reason  it  was  an  unsafe  bridge  over  which  travelers  were  com- 
pelled to  drive  in  a  dark  night.  The  La7ie  case,  therefore,  so  far  as 
regards  the  commissioner's  negligence,  is  not  controlling  upon  this 
case.  Although  the  commissioner  had  many  bridges  of  a  like  char- 
acter in  his  town  to  inspect  and  ascertain  their  condition  as  to  being 
properly  protected  by  barriers,  and  several  miles  of  dugway  pre- 
senting a  like  question,  yet  such  duties  cannot  be  said  to  have 
excused  him  in  this  case  from  acting  in  regard  to  this  bridge,  inas- 
much as  its  condition  was  expressly  called  to  his  attention,  and  he 
was  requested  to  act  in  reference  thereto.  Evidently  the  commis- 
sioner in  this  case  omitted  to  protect  this  bridge  through  sheer 
carelessness  or  else  because  he  thought  that  its  condition  was  good 
enougli  as  it  was. 

It  is  urged  upon  us  that  this  bridge  had  never  had  since  its  erec- 
tion many  years  ago  any  protection  along  its  sides,  and  that  none  of 
the  many  bridges  in  the  town  similar  to  this  had  ever  had  any,  and 
that,  hence,  the  commissioner  was  justified  in  assuming  that  they 
were  safe  and  in  this  respect  in  a  proper  condition.  But  it  can 
hardly  be  said  that  such  conclusion  should  be  reached  as  a  matter 
of  law.  The  question  arising  in  each  j^articular  case  must  be  con- 
trolled by  the  circumstances  attending  it.  It  is  true,  as  was  said  in 
the  Ziute  case,  that  '*  in  every  case  tiiere  is  always  a  preliminary 
question  for  the  court  as  to  whether  there  is  ant/  evidence  upon 
which  a  jury  could  properly  find  a  verdict  for  the  party  jjroducing 
it  and  upon  wliom  the  burden  of  proof  is  imposed  ;  "  but  I  cannot 
discover  that  the  situation  in  this  case  warrants  the  court  in  takinor 
that  question  from  the  jury. 

AVhether  the  commissioner's  omission  to  protect  this  bridge  with 
some  sort  of  a  barrier,  calculated  to  prevent  one  from  driving  off 
from  it  in  the  dark,  was,  under  the  circumstances  of  this  case,  such 
an  omission  as  a  careful  and  prudent  ofiicer  would  have  made,  was 
evidently  one  for  the  jury  to  determine.  The  charge  of  the  court 
instructed  them  exi)licitly  that  unless  the  commissioner  had  been 
negligent  in  that  respect  they  should  not  render  a  verdict  against 
the  town.  The  accident  was  one  reasonably  to  be  apprehended 
from  tlie  condition  of  the  bridge,  and  the  conclusion  of  the  jury 
that  the  commissioner  was  negligent  in  not  furnishing  protection 
against  it  is  warranted  by  tiie  evidence. 
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The  defendant's  counsel  suggests  that  he  had  not  money  enough 
to  erect  these  barriers.  But  it  does  not  appear  tliat  the  commissioner 
had  obtained  from  the  town  and  used  up  all  of  the  moneys  which 
the  law  authorized  him  to  ask  for,  and  hence  he  has  shown  no 
defense  for  want  of  funds. 

From  the  circumstances,  tlie  jury  were  also  warranted  in  conclud- 
ing that  the  deceased  was  not  guilty  of  any  negligence  that  con- 
tributed to  his  injury.  Evidently  lie  was  making  an  effort  by  fol- 
lowing the  hght  to  get  across  in  safety.  Whether  he  did  all  that  an 
ordinarily  prudent  man  would  have  done  was  for  the  jury  to  determine. 

The  judgment  should  be  affirmed,  with  costs. 

Smith,  Edwards,  Chase  and  Houghton,  J  J.,  concurred. 
Judgment  unanhnously  affirmed,  with  costs. 


The  Ballston  Eefrigeratixg  Storage  Company,  Respondent,  v, 
MiciiAEL  Defeo,  Appellant. 

Change  of  tenue — t1t£  reasons  for  the  affianVs  belief  that  witnesses  trill  testify  to 
certain  facts — tliey  need  not  he  stated  in  the  third  department  —  statements  as  to 
Vie  street  and  number  of  each  tcitness's  restdeJice. 

It  is  not  absolutely  necessary  in  the  third  department  that  an  affidavit,  used  on 
a  moti(jn  for  a  change  of  venue  for  the  convenience  of  witnesses,  which  states 
that  the  witnesses  referred  to  will  testify  to  certain  material  facts,  should  also 
state  the  reasons  why  the  affiant  believes  that  they  will  so  testify. 

The  rule  that  the  moving  affidavit  should  state  the  occupation  and  the  residence^ 
by  street  and  number,  of  each  witness,  does  not  apply  to  a  witness  residing  in 
a  rural  district  where  there  are  no  streets  or  numbers,  nor  should  it  be  enforced 
as  to  a  small  city  like  Schenectady,  unless  the  circumstances  indicate  bad  faith 
on  the  part  of  the  moving  party. 

Appeal  by  the  defendant,  Micliael  Defeo,  from  an  order  of  the 
Supreme  Court,  made  at  the  Saratoga  Special  Term  and  entered  in 
the  office  of  the  clerk  of  the  county  of  Saratoga  on  the  15th  day  of 
October,  1901,  denying  the  defendant's  motion  to  change  the  place 
of  trial  of  the  action  from  the  county  of  Saratoga  to  the  county  of 
Schenectady. 

Frank  Cooper^  for  the  appellant. 

Frank  H,  Brown^  for  the  respondent. 
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Parker,  P.  J. : 

The  plaintiff  seeks  to  recover  eighty-five  dollars  and  sixty-one 
cents  upon  the  gronnd  tliat  the  defendant  is  indebted  to  it  in  that 
amount  for  goods  sold  and  delivered ;  and  the  venue  of  the  action 
is  laid  in  the  county  of  Saratoga,  where  the  plaintiff  resides.  The 
kind  of  goods  sold  is  not  disclosed  by  the  papers  before  us.  The 
answer  sets  up  that  such  goods  were  sold  to  the  defendant  in  Schen- 
ectady by  the  plaintiff's  local  agent  there ;  that  he  has  paid  all  but 
thirty  dollars  of  such  amount,  and  that  said  agent  agreed  to  credit 
the  defendant  with  such  thirty  dollars  upon  suqh  amount  in  consid- 
eration that  he,  defendant,  agi'eed  to  keej)  and  not  return,  certain 
portions  of  such  goods  as  damaged,  spoiled  and  unmerchantable. 
Such  is  the  issue  as  framed  by  the  pleadings. 

The  defendant  on  his  own  affidavit  moved  to  change  the  venue 
from  Saratoga  to  Schenectady  county,  and,  among  other  things, 
stated  therein  that  his  wife  and  three  other  witnesses,  naming  them, 
are  necessary  and  material  witnesses  upon  the  trial,  as  he  is  advised 
by  his  counsel,  to  whom  he  has  stated  the  case,  and  as  he  verily 
believes ;  and  that  without  the  testimony  of  each  of  them,  he  can 
not  safely  proceed  to  the  trial  of  this  action,  as  he  is  so  advised  and 
verily  believes.  lie  then  states  what-  he  expects  to,  and  cari^  prove 
by  such  witnesses,  which  is  substantially  that  certain  of  such  goods 
were  in  a  bad  and  unsalable  condition ;  that  the  attention  of  the 
plaintiff's  agent  was  called  to  them,  and  that  he  agreed  to  give 
credit  for  the  whole  amount  of  the  purchase  price  thereof  in  some 
instances,  and  in  others  to  give  credit  for  a  part  thereof. 

If  those  witnesses  will  testify  to  such  facts,  evidently  they  are 
material  upon  the  very  issue  in  the  case.  The  defendant  swears 
distinctly  that  they  will.  It  is  not  absolutely  necessary  in  this 
department  that  ho  should  state  the  reasons  why  he  believes  that 
they  will  so  testify.  {Be/l  v.  Whitehead  Brothers  Co.^  5  App. 
Div.  557 ;  Sinnit  v.  CamhrUhje  Valley  A,  S,  cJ&  S,  B.  Assn,,  27 
id.  318.) 

The  defendant  further  sweai-s  that  each  of  such  witnesses  resides 
in  the  county  of  Schenectady.  It  is  objected  that  the  occupation  and 
the  street  and  number  of  the  residence  of  each  witness  should  have 
been  given.  That  rule  applies  only  when  it  appears  that  the  wit- 
ness is  a  resident  of  a  city.     Evidently  it  cannot  apply  to  a  witness 
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residing  in  a  rural  district  where  there  are  no  streets  and  numbers ; 
nor  should  it  be  enforced  as  to  a  small  city  like  Schenectady,  unless 
all  the  circumstances  indicate  bad  faith  and  an  attempt  to  evade,  on 
the  part  of  the  moving  party.  Its  omission  is,  I  think,  a  matter  to 
affect  the  discretion  of  the  court,  rather  than  a  legal  proliibition 
against  granting  the  relief  asked.  The  plaintiff  produced  no  answer- 
ing affidavit.  The  motion  was  heard  upon  the  pleadings  and  the 
one  affidavit  of  the  defendant,  and  was  denied,  with  ten  dollars 
costs,  and  from  such  order  this  appeal  is  taken. 

Evidently  the  decision  must  have  proceeded  upon  the  theory  that 
the  affidavit  was  insufficient  to  warrant  the  relief  asked. 

It  does  not  appear  that  there  are  any  witnesses  whatever  in  Sara- 
toga county.  The  whole  transaction  arose  and  ended  in  Schenectady 
county.  It  cannot  be  disputed  but  that  the  four  witnesses  claimed 
by  the  defendant  reside  in  Schenectady  county ;  and  the  defendant's 
atBdavit,  not  being  contradicted,  is  sufficient  in  law  to  show  that 
each  is  a  necessary  and  material  witness  upon  the  issue  tendered  by 
the  answer. 

Under  such  circumstances,  it  is  clear  that  the  action  should  be 
tried  in  the  county  which  was  the  situs  of  the  transaction,  and  where 
alone  the  witnesses  resided.  (Thompson  v.  MacKinnon^  57  App. 
Div.  329.)  And  had  the  court  below  deemed  the  moving  affidavit 
sufficient  in  form  to  establish  the  facts  claimed  in  it,  a  change  would 
probably  have  been  ordered  as  a  matter  of  course.  "We  do  not, 
therefore,  interfere  with  the  discretion  of  the  Special  Term  in 
reversing  such  order.  We  merely  hold  that  the  affidavit  was 
sufficient  in  form  in  the  absence  of  an  answering  affidavit;  and  that 
being  so,  the  facts  which  are  established  without  any  controversy 
require  that  the  defendant's  motion  should  have  been  granted. 

The  order  is  reversed,  with  ten  dollars  costs  and  disbursements, 
and  the  motion  granted,  with  costs  to  the  defendant  to  abide  the 
event. 

Smith,  Edwabds  and  Chase,  JJ.,  concurred  ;  Houghton,  J.,  not 
sitting. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs  to  defendant  to  abide  the 
event. 
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The  People  of  the  State  of  New  York,  Respondent,  i\  Elisha 

Cox,  Appellant. 

Indictment  for  manHlnmjhter^  conrirtion  thereunder  of  an  assault  —  a  motion  for  a 
discfull ge  of  the  priwiier  raises  the  question  as  to  t/ie  right  to  so  convict  him  —  a^ 
tnoiion  for  a  new  ttial  is  unnecessary. 

Prior  to  the  amendmeDtof  section  444  of  the  Code  of  Criminal  Procedure  in  1900, 
a  person  indicted  for  manslaughter  in  the  second  degree  could  not  lawfully  be 
convicted  of  assault  in  any  degree.  The  amendment  did  not  apply  to  aa 
indictment  found  before,  but  tried  after,  it  became  operative. 

Where,  on  the  trial  of  such  an  indictment,  the  court  charges  the  jury  that  even  if 
they  did  not  find  the  defendant  guilty  of  manslaughter,  they  might  find  him 
guilty  of  assault,  and  the  jury  return  a  verdict  of  guilty  of  assault  in  the  third 
degree,  a  motion  for  the  discharge  of  the  defendant  on  the  ground  that  such  a 
verdict  is  equivalent  to  an  acquittal,  is  in  substance  a  request  that  judgment  be 
entered  to  that  effect. 

In  such  a  case  the  defendant  is  entitled  to  an  acquittal,  and  it  is  not  necessary  to 
make  a  motion  for  a  new  trial  in  order  to  raise  that  objection. 

Appeal  by  the  defendant,  Elisha  Cox,  from  a  judgment  of  the 
County  Court  of  Tioga  county,  entered  on  the  3Lst  day  of  July, 
1901,  convicting  him  of  the  crime  of  assault  in  the  third  degree. 

Lynch  d;  Davis,  for  the  appellant. 

Osca?'  B.  Glezen,  District  Attorney,  for  the  respondent. 

Parker,  P.  J. : 

On  the  22d  day  of  March,  1900,  the  grand  jury  of  Tioga  county, 
presented  to  the  Supreme  Court  an  indictment  against  the  defend- 
ant, Elisha  Cox,  charging  him  with  the  crime  of  manslaughter  in 
the  second  degree,  in  that  he,  in  said  county,  on  the  19th  day  of 
January,  1900,  "upon  the  person  of  him,  the  said  Thomas  F. 
O'Heam,  with  force  and  arms,  and  in  the  heat  of  passion,  and  with 
great  weight  and  strength,  upon  the  person  of  him,  the  said  Thomas 
F.  O'Heani,  unjustitiably  and  unexcusably  did  kneel,  and  place  his 
knees  upon  the  breast  of  him,  the  said  Thomas  F.  O'Hearn,  whereby 
and  by  means  whereof  the  ribs  of  him,  the  said  Thomas  F.  O'Heam, 
were  broken  and  crushed,  by  means  of  which  injury  he,  the  said 
Thomas  F.  O'Hearn,  became  sick  and  ill,  and  upon  the  28th  day  of 
January,  1900,  did  die,"  etc.,  etc 

Such  indictment  was  thereupon  sent  to  the  Tioga  County  Court 
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for  trial ;  and  on  June  11,  1901,  the  said  defendant  was  arraigned 
thereupon  and  pleaded  not  guilty  thereto.  He  was  then  put  upon 
his  trial,  and  when  the  evidence  was  all  in,  the  jury  were  instructed 
by  the  court  to  the  effect  that  if  they  found  that  the  defendant  did 
not  cause  O'llearn's  death,  they  could  not  find  him  guilty  of  man- 
slaughter, but  might  find  him  guilty  of  such  a  degree  of  assault  as 
they  believed  the  evidence  before  them  warranted.  The  jury  found 
the  defendant  guilty  of  assault  in  the  third  degree.  The  defendant 
thereupon  made  two  motions  —  one  for  an  arrest  of  judgment,  and 
the  other  that  the  defendant  be  discharged.  The  court  denied  both 
motions  and  ordered  judgment  entered  upon  the  verdict,  and  there- 
upon passed  sentence  upon  the  prisoner.  Exceptions  were  duly 
taken  by  the  defendant,  and  he  thereupon  duly  appealed  from  such 
judgment  to  this  court.  A  bill  of  exceptions  was  settled  by  the 
county  judge,  and  is  annexed  to  and  forms  a  part  of  the  judgment 
roll. 

The  defendant  claims  that,  upon  an  indictment  for  manslaughter 
in  the  second  degree,  the  defendant  could  not  be  lawfully  put  to 
trial  or  convicted  for  assault  in  any  degree.  (See  People  v.  McDon- 
ald^ 159  N.  Y.  309.)  And  the  district  attorney  concedes  that,  at 
the  time  such  decision  was  made,  such  was  the  law.  But,  by  an 
amendment  to  section  44:4:  of  the  Code  of  Criminal  Procedure, 
wliich  took  effect  April  23,  1900  (Laws  1900,  chap.  625),  it  is  pro- 
vided that  "  Upon  a  trial  for  murder  or  manslaughter,  if  the  act 
complained  of  is  not  proven  to  be  the  cause  of  death,  the  defendant 
may  be  convicted  of  assault  in  any  degree  constituted  by  said  act, 
and  warranted  by  the  evidence."  And  he  claims  that  such  amend- 
ment was  applicable  to  this  case  and  authorized  a  conviction  for 
assault  under  this  indictment. 

It  will  be  noticed  that  this  amendment,  although  operative  at  the 
time  of  the  trial,  was  not  passed  until  after  the  indictment  in  ques- 
tion was  found  by  the  grand  jury;  and  it  is  strenuously  urged  by  the 
defendant  that  it  should  not  be  held  to  be  applicable  to  such  indict- 
ment. It  is  urged,  first,  that  the  Legislature  did  not  intend  it  to 
have  any  retroactive  effect,  and  the  provisions  of  section  954  of  the 
i^me  Code  are  invoked  as  evidence  thereof.  That  section  provides 
that  "No  part  of  this  Code  is  retroactive,  unless  expressly  so 
declared,"  and  would  seem  to  sustain  the  defendant's  claim  in  that 
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respect.  Also,  he  urges,  that  to  apply  sach  aiiiendment  to  indict- 
ments then  existing  would  be  to  give  it,  as  to  them,  an  ex  post  facto 
eflEect,  and,  therefore,  would  violate  the  provision  of  the  Federal 
Constitution  (art.  1,  §  9,  subd,  3).  In  this  claim  I  think  he  is 
correct.  If  this  amendment  but  worked  a  change  in  procedure  that 
affected  no  substantial  right  of  the  defendant,  it  could  not  be 
deemed  an  ex  post  facto  law,  though  so  applied.  But  it  is  well 
settled  that  any  law  which  has  the  effect  to  alter  the  situation  of  a 
party  to  his  disadvantage,  is  ex  post  facto  as  to  him.  (12  Am.  & 
Eng.  Ency.  of  Law  [2d  ed.],  525 ;  Kring  v.  Missouri^  107  U.  S. 
221.)  And  such  seems  to  me  to  be  the  clear  effect  of  applying  this 
amendment  to  this  indictment. 

On  March  twenty-second,  when  this  indictment  was  presented,  it 
charged  the  defendant  with  the  crime  of  manslaughter  in  the  second 
degree  only.  Under  it  the  defendant  could  not  have  been  called 
to  plead  to  any  other  charge,  nor  could  he  be  tried  or  convicted  for 
any  other  crime.  By  giving  this  amendment  a  retroactive  effect, 
6o  as  to  make  it  applicable  to  the  indictment  in  question,  the  defend- 
ant has  been  tried  and  convicted  for  a  crime  which  the  grand  jury 
have  never  investigated  and  have  never  presented  against  him. 
But  his  right  to  be  so  indicted  before  being  tried  for  the  crimes 
named  in  such  amendment  is  a  constitutional  right;  and  it  can 
hardly  be  said  to  be  a  mere  change  in  form,  not  working  to  his 
prejudice,  that  deprives  him  of  such  a  right. 

Moreover,  it  is  provided  by  the  Constitution  of  this  State  (Art. 
1,  §  6),  that  "  No  person  shall  be  held  to  answer  for  a  capital  or 
otherwise  infamous  crime,  *  *  *  unless  on  presentment  or 
indictment  of  a  grand  jury  *  *  *."  The  effect  of  applying 
this  amendment  to  all  indictments  pending  at  the  time  it  became  a 
law,  is  evidently  to  deprive  the  parties  named  therein  of  this  consti- 
tutional right,  so  far  as  their  trial  and  conviction  for  the  assault 
therein  named  is  concerned.  It  cannot,  therefore,  be  considered 
that  it  was  the  legislative  intent  to  work  such  a  direct  violation  of 
constitutional  rights  as  such  a  retroactive  application  would  effect. 
It  is  rather  to  be  held  that  it  was  intended  to  apply  only  to  cases 
arising  after  and  under  it,  and  in  which  it  could  be  enforced  without 
violating  any  constitutional  or  other  rights. 

I  conclude  that  such  amendment  did  not  apply  to  or  affect  the 
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indictment  in  question,  and  that  the  court  erred  in  instructing  the 
jury  that  it  did. 

The  district  attorney,  liovvever,  claims  that  even  though  there 
was  error  in  tliis  respect,  the  practice  which  the  defendant  adopted 
has  barred  him  from  any  relief. 

Upon  the  coming  in  of  the  verdict  the  defendant  asked  the  court 
to  arrest  the  judgment,  and  also  to  discharge  the  defendant. 

The  grounds  upon  which  a  motion  in  arrest  of  judgment  may 
now  be  made  (Code  Crim.  Proc.  §§  331,  467 ;  People  v.  BttddsTi- 
sieckj  103  N.  T.  497)  are  not  applicable  to  this  case.  The  court  had 
jurisdiction  to  try  the  indictment,  and  the  indictment  fully  and  cor- 
rectly stated  facts  to  constitute  the  crime  charged.  Therefore,  the 
district  attorney  is  correct  in  claiming  that  no  error  was  committed 
by  the  trial  court  in  refusing  that  request.  The  defendant  also  then 
stated  that  he  did  not  ask  for  a  new  trial ;  and  he  still  claims  that 
lie  does  not  desire  one.  No  motion  for  one  appears  in  the  record, 
and  the  district  attorney,  therefore,  claims  that,  by  such  omission, 
the  defendant  waived  all  right  to  any  relief  for  any  errors  committed 
upon  that  trial.  He  insists  that  under  such  circumstances  the  trial 
court  could  do  no  more  nor  less  than  direct  judgment  on  the  verdict 
and  impose  sentence  upon  the  defendant. 

But  it  appeal's  from  the  record  before  us  that  the  defendant  did 
make  to  the  court  the  two  distinct  requests  above  stated.  They 
were  based  upon  the  theory  that  the  verdict  rendered  \vas,  as  to  the 
crime  of  manslaughter  charged  in  the  indictment,  in  legal  effect  a 
verdict  of  not  guilty.  And  such,  I  think,  is  the  effect  which  must 
be  given  to  it.  The  jury  were  distinctly  instructed  that  they  must 
fii-st  consider  and  decide  whether  the  defendant  had  caused  the 
death  of  O'lleam,  and  it  was  only  in  the  event  that  they  concluded 
that  the  evidence  failed  to  convict  him  of  that  act  that  they  could 
proceed  to  the  consideration  whether  lie  was  guilty  of  an  assault. 
So  also,  the  verdict  convicting  him  of  an  assault,  without  reference 
to  the  charge  of  manslaughter,  is  equivalent  in  law  to  an  acquittal 
of  the  latter  crime.  {Guenthet*  v.  People^  24  N.  Y.  100 ;  People 
V.  Doivliiig,  84  id.  478,  483 ;  People  v.  McCarthy,  110  id.  309, 
314,  315.)  Assuming  then  that  the  jury  had  concluded  that  the 
defendant  was  not  guilty  of  the  manslaughter  charged,  the  defend- 
ant's counsel  claimed  to  the  court  that  the  light  to  convict  for  any 
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crime  was  utterly  gone ;  tlmt  so  nincli  of  the  trial  as  assumed  to 
convict  for  an  assault,  and  the  instruction  of  the  court  to  that  effect, 
and  the  verdict  of  the  jury  based  thereon,  were  utterly  unwar- 
ranted ;  and  that  the  only  judgment  that  could  properly  be  entered  in 
the  action  was  one  of  acquittal.  It  is  true  that  this  motion  was  not 
made  in  this  precise  phrase,  but  those  actually  made  in  connection 
with  the  grounds  then  stated,  viz.,  that  the  verdict  rendered  was 
equivalent  to  an  acquittal,  and  that  the  verdict,  so  far  as  it  tended 
to  convict  the  defendant  of  assault  in  the  third  degree,  was  a  nul- 
lity, were  in  substance  to  that  effect.  They  apprised  the  court  of 
the  exact  relief  which  the  defendant  asked.  The  defendant  did  not 
complain  of  errors  that  had  resulted  in  an  improper  conviction  for 
the  crime  charged  against  him,  and,  therefore,  ask  for  a  new  trial 
upon  the  indictment ;  but  he  claimed  that  he  had  been  acquitted, 
and  asked  for  a  judgment  to  that  eflFect.  That  relief,  in  my  opinion, 
the  trial  court  had  the  undoubted  right  to  grant,  and  no  motion 
for  a  new  trial  was  necessary  or  proper  in  order  to  obtain  it. 

Upon  an  appeal  from  a  judgment  of  conviction,  this  court  may 
review  any  decision  of  the  trial  court  made  '*'  in  an  intermediate  order 
or  proceeding  forming  a  part  of  the  judgment-roll."  (Code  Grim. 
Proc.  §  517.)  The  refusal  of  the  trial  court  to  treat  the  verdict  as 
an  acquittal  of  the  defendant  of  the  crime  charged  in  the  indict- 
ment ;  to  enter  the  proper  judgment  thereon,  and  to  discharge  the 
defendant,  and  its  direction  that  judgment  of  conviction  against  the 
defendant  for  an  assault  in  the  third  degree  be  entered,  are  all  deci- 
sions in  a  proceeding  appearing  as  a  part  of  the  judgment-roll  before 
us.  These  decisions  we  may,  therefore,  review,  and  upon  the  record 
so  presented,  though  no  motion  for  a  new  trial  has  been  asked,  we 
may  determine  whether  the  conviction,  judgment  and  sentence  so 
rendered  against  the  defendant  should  stand  or  be  reversed. 

It  is  very  apparent  from  the  record  before  us  that  the  trial,  so  tar 
as  it  proceeded  upon  the  indictment  and  for  the  crime  charged 
therein,  was  properly  conducted,  and  that  as  to  that  crime  the  jury 
found  that  the  defendant  was  not  guilty.  But  as  to  the  further 
effort  to  convict  the  defendant  of  the  crime  of  assault  in  some  one 
of  its  several  degrees,  all  proceedings  were  irregular  and  utterly 
without  warrant.  The  legal  result  of  the  trial  was  to  acquit  the 
defendant  of  the  crime  for  which  he  was  indicted  ;  but  the  result 
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which  the  trial  court  lias  recorded,  and  for  wliich  it  has  awarded 
judgment,  is  a  conviction  of  the  defendant  for  a  crime  for  which 
lie  has  never  been  indicted  and  for  which  lie  was  not  then  on  trial. 
Such  judgment  and  tlie  sentence  thereon  must  be  reversed,  and  a 
judgment  of  acquittal  must  be  entered  upon  the  verdict  in  favor  of 
defendant.     (Code  Crim.  Proc.  §  449.) 

The  district  attorney  claims  that,  if  this  judgment  is  reversed, 
the  defendant  should  be  lield  to  answer  upon  another  indictment 
for  the  crime  of  assault  in  the  second  degree,  in  accordance  with  the 
provisions  of  section  470  of  the  Code  of  Criminal  Procedure.  If  it 
be  conceded  that  such  section  is  applicable  to  this  case,  I  do  not  now 
consider  whether  or  not  there  is  reasonable  ground  to  believe  him 
guilty  of  sucli  crime.  Even  though  this  court  do  not  so  order,  there 
is  nothing  to  prevent  his  indictment  and  arrest  for  that  or  any  other 
crime,  save  the  one  set  forth  in  the  indictment  and  for  which  he 
iias  been  acquitted.  It  appears  that  the  defendant  is  a  permanent 
resident  of  Tioga  county,  and  the  slight  cliance  of  his  absconding 
from  such  a  charge  is  better  taken  tlian  that  we  sliould  pronounce  in 
advance  upon  the  sufficiency  of  the  evidence  to  convict  him  of  that 
crime. 

The  judgment  appealed  from  should  1)0  reversed,  and  a  judgment 
of  acquittal  entered  in  lieu  thereof,  and  the  defendant  discharged. 

Smith,  Edwards,  Chase  and  IIolgiiton,  J  J.,  concurred. 

Judgment  reversed  and  judgment  of  acquittal  directed  to  be 
entered  in  lieu  thereof,  and  the  defendant  discharged. 
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In  the  Matter  of  the  Application  of  John  G.  Pratt,  Appellant,  for^  ^7 

a  Writ  of  Mandamus,  v,  John  Phelan,  Commissioner  of  Public_ 

Works  of  the  City  of  Troy,  Respondent. 

Civil  service  —  discharge  of  an  asuistant  engineer,  a  veteran,  in  tite  Troy  water  depart- 
ment —  he  is  entitled  to  be  retained  in  preference  to  otiiers  wfw  are  7wt  veterans  — 
effect  of  the  commissioner  of  public  works  ?iot  knowing  that  ?ie  was  a  veteran  — 
tJie  commissioner  is  suhject  in  his  appointments  to  the  Civil  Service  Laws, 

Where  a  city  of  the  second  class  constantly  employs  at  its  main  pumping  station 
six  assistant  engineers  and  occasionally  at  an  auxiliary  station  six  additional 
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assistant  engineers,  the  work  and  the  compensation  of  the  assistant  engineers 
at  both  stations  being  identical,  an  assistant  engineer,  who  alone  of  all  the 
assistant  engineers,  is  within  the  protection  of  the  Veteran  Act,  is,  when  the 
closing  of  the  auxiliary  station  renders  it  necessary  to  reduce  the  force,  entitled 
to  be  retained,  even  though  his  retention  will  necessitate  the  discharge  of  some 
other  assistant  engineer  not  a  veteran. 

Proof  that  the  veteran,  after  being  continuously  employed  in  the  permanent 
pumping  station  for  sixteen  years,  was  transferred  to  the  auxiliary  station,  and 
when  the  auxiliary  station  was  closed  was  discharged,  and  that  the  commis- 
sioner of  public  works  refused  to  reinstate  him  although  furnished  with  proofs 
that  he  was  a  veteran,  entitles  the  latter  to  a  writ  of  mandamus  to  compel  his 
reinstatement. 

The  fact  that  when  the  relator  was  discharged,  the  commissioner  did  not  know 
that  he  was  a  veteran,  does  not  affect  the  relator's  right  to  reinstatement. 

The  power  conferred  on  the  commissioner  of  public  works  by  section  107  of  the 
charter  of  cities  of  the  second  class  (Laws  of  1898,  chap.  182),  which  provides 
that  he  '*  shall  appoint,  to  hold  office  during  his  pleasure,  a  deputy  and  such  other 
subordinates  as  may  he  prescribed  by  the  board  of  estimate  and  apportionment,"  is, 
by  section  482  of  such  charter,  made  subordinate  to  the  provisions  of  the  Civil 
Service  Laws. 

Appeal  by  the  petitioner,  John  G.  Pratt,  from  an  order  of  the 
Supreme  Court,  made  at  the  Albany  Special  Term  and  entered  in 
the  office  of  the  clerk  of  the  county  of  Rensselaer  on  the  11th  day 
of  September,  1901,  denying  his  application  for  either  a  peremptory 
or  an  alternative  writ  of  mandamus,  requiring  Jolm  Phelan, 
commissioner  of  public  works  of  the  city  of  Troy,  to  reinstate  the 
petitioner  in  the  position  formerly  held  by  him  as  assistant  engineer 
under  the  public  works  department  of  the  city  of  Troy. 

Geo7*ffe  E,  Sanch  and  M,  D,  Nolaa^  for  the  appellant. 

Thomas  S,  Fagan^  for  the  respondent. 

Parker,  P.  J. : 

From  the  affidavits  filed  by  the  relator  in  this  matter  it  appears 
that  in  February,  1884,  he  was  appointed,  and  had  since  up  to 
January  22,  1900,  been  continuously  employed,  as  an  assistant 
engineer  at  tlie  main  pumping  station  of  the  water  works  system  of 
the  city  of  Troy;  that  there  were  five  other  assistant  engineers 
employed  at  such  station,  each  of  whom  performed  like  duties  and 
received  the  same  compensation,  viz.,  seventy-five  dollars  per 
month,  as  the  relator  did  ;  that  such  men  worked  in  shifts  of  eight 
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hours  each,  two  of  them  working  together  in  each  shift ;  that  the 
relator,  wlien  so  appointed,  was  an  honorably  discharged  soldier 
from  the  army  of  the  United  States,  having  served  in  the  Union 
army  daring  the  war  of  the  Rebellion ;  that  in  January,  1900,  the 
village  of  Lansingburgh  was  annexed  to  and  became  a  part  of  the 
city  of  Troy,  and  its  system  of  water  works  passed  under  the  con- 
trol of  the  commissioner  of  public  works  of  that  city  ;  that  in  said 
village  was  a  pumping  station,  which  -was  used  to  assist  and  supple- 
ment the  gravity  system  of  works  which  was  designed  to,  and 
usually  did,  supply  that  village  with  water ;  tliat  it  was  in  fact  an 
"  emergency  station,"  used  only  during  those  portions  of  the  year 
when  the  scarcity  of  rainfall  reduced  the  natural  supply  and  made 
the  pumping  of  water  necessary ;  that  on  the  22d  of  January, 
1900,  the  defendant  removed  this  relator  to  such  '*  emergency 
station  "  from  tlie  permanent  one  where  he  had  been  continually 
employed  since  1884,  and  he  there  worked  as  an  assistant  engineer, 
with  five  others,  until  March  thirteenth,  when  that  station  was 
closed  because  the  regular  gravity  system  became  again  sufficient  to 
furnish  the  necessary  water.  His  name  was  tlien  taken  from  the 
payrolls,  and  he  was  discharged ;  tliat  the  pumping  station  from 
which  he  was  so  removed  in  January  has  continued  at  all  times 
since  to  be  operated,  and  is  still  in  operation,  and  the  man  who  suc- 
ceeded to  his  place  and  work  there  is  still  employed  in  that  same 
position ;  that  such  man  is  not  a  discharged  Union  soldier,  nor  is 
he,  or  any  of  the  others  there  employed,  entitled  to  any  preference 
under  the  Veteran  Act,  so  called.  The  defendant  entered  upon  the 
duties  of  commissioner  of  public  works  under  the  new  charter  of 
the  city  of  Troy  on  January  1, 1900 ;  and  it  is  not  claimed  that 
any  charges  were  preferred  against  the  relator,  or  that  he  was 
removed  on  account  of  any  incapacity  or  misconduct  whatever. 
Subsequently  to  his  discharge  the  relator  made  application  to 
the  commissioner  for  reinstatement,  claiming  that  he  was  such  a 
discharged  Union  soldier,  and  exhibiting  to  him  his  proofs  thereof. 
Upon  the  defendant's  refusal  to  reinstate  him  he  commenced  these 
proceedings  for  a  mandamus  requiring  him  to  do  so.  The  Special 
Term  refused  the  writ,  and  from  such  order  this  appeal  is  taken. 

Assuming  that  the  foregoing  statements  are  true,  it  would,  in  my 
opinion,  follow  that  the  relator  should  be  reinstated  to  the  position 
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of  aBsistant  engineer,  even  though  some  other  assistant  engineer,  not 
a  veteran,  has  to  be  discharged.  From  such  facts  we  have  this 
situation  presented  :  The  city  needs  for  constant  employment  at  its 
main  pumping  station  six  assistant  engineers,  and,  occasionally,  at 
an  auxiliary  station,  six  more.  The  work  at  each  station  is  similar, 
the  compensation  the  same,  and  evidently  the  men  can  be  trans- 
ferred and  worked  intorchangeably  at  each.  But,  like  clerks 
employed  in  the  same  department,  those  assistant  engineers  are  all 
occupying  the  same  position,  and  where  for  any  reason  it  becomes 
necessary,  or  economical,  to  dispense  with  the  services  of  either  or 
any  of  them,  under  the  provisions  of  the  Veteran  Act,  the  veteran 
is  entitled  to  be  preferred  as  an  employee,  and  those  not  under  the 
protection  of  that  act  are  to  be  first  discliarged.  This  proposition 
seems  to  be  distinctly  settled  by  the  decision  in  Matter  of  Stutzbach 
v.  Coler  (168  N.  Y.  416) ;  and  an  extended  discussion  and  analysis 
of  the  statute  is  unnecessary.  I  deem  these  several  assistant  engi- 
neers as  being  employees  of  the  department  of  public  works  in  the 
city  of  Troy  generally,  and  when,  for  any  reason,  that  force  becomes 
larger  than  is  needed,  the  situation  is  exactly  similar  in  principle  to 
that  passed  upon  in  the  Stictzhach  case,  and  hence  is  controlled  by 
that  case. 

It  is  contended  on  the  part  of  the  defendant  that  this  relator  is 
not  protected  by  the  statute  in  question,  because  he  had,  by  the 
present  charter  of  the  city  of  Troy,  viz..  Laws  of  1898,  chapter  182, 
been  legislated  out  of  his  position  ;  and  that,  therefore,  his  employ- 
ment under  the  provisions  of  section  107  was  at  the  will  of  the  com- 
missioner of  public  works.  That  act,  known  as  the  act  for  the  gov- 
ernment of  cities  of  the  second  class,  became  operative  as  to  the  city 
of  Troy  on  January  1,  1900,  and  by  section  107  it  provides  that  the 
commissioner  of  public  works  "shall  appoint^  to  hold  office  during 
lit 8 pleasure^  a  deputy  and  such  other  suhord 'mates  as  raaij  he  pre- 
scribed hy  the  board  of  estimate  aiid  apportlonmod^'^  This,  it  is 
urged,  removed  from  tlie  relator  whatever  protection  lie  might  have 
previously  had  under  the  Veteran  Act,  and  hereafter  gives  the  com- 
missioner the  power  to  discharge  any  veteran  he  may  thereafter 
employ,  without  charges  and  at  his  will.  If  the  word  "subordi- 
nates" can  be  held  to  include  tlie  relator  and  all  other  employees  in 
that  department,  I  cannot  agree  with  the  result  which  the  defend- 
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ant  would  deduce  from  that  construction.  The  Constitution  (Art.  5, 
§  9),  in  terms,  secures  to  the  veteran  a  right  to  preference  in  appoint- 
ment and  promotion,  which  in  the  Stutzhach  case,  above  cited,  is 
fiaid  to  include  "  employment "  as  well ;  and  the  interpretation  and 
force  which  the  defendant's  attorney  would  give  to  such  section  107 
would  be  squarely  in  opposition  to  that  provision.  Moreover,  sec- 
tions 20  and  21,  which  relate  to  veterans  and  secure  to  them  the 
preference  above  referred  to,  are  a  part  of  the  Civil  Service  Law  of 
the  State  (Laws  of  1899,  chap.  370),  and  section  482  of  the  act 
under  which  Troy  is  now  governed,  expressly  provides  that  nothing 
therein  contained  shall  be  construed  to  affect  any  of  the  several  acts, 
or  parts  of  acts,  to  regulate  and  improve  the  civil  service  of  the  State 
of  New  York.  Hence,  whatever  power  the  commissioner  gets  under 
section  107,  is,  by  section  482,  made  subordinate  to  the  require- 
ments of  the  Civil  Service  Law. 

If  the  employment  in  which  the  relator  was  engaged  when  the 
commissioner  of  public  works  entered  upon  his  duties  under  the  new 
•charter  had  been  a  distinct  office  or  employment,  the  duties  of  which 
-were  performed  by  the  relator  alone,  and  such  office  had  been  abol- 
ished and  its  work  abandoned  or  turned  over  to  some  other  office, 
then  this  case  would  have  been  similar  to  the  Rochester  case  decided 
by  Mr.  Justice  Davy,  and  to  which  we  are  referred.  But,  evi- 
dently, this  relator  was  one  of  many  employees  engaged  in  the  same 
duties,  and  each  hired  to  perform  work  which  was  common  to  all. 
When  economy  required  that  the  number  of  men  so  employed 
fihould  be  diminished,  necessarily  a  selection  must  be  made  from 
Among  them  all,  and  in  that  selection  the  statute  secures  to  the 
veteran  the  right  to  be  retained. 

It  is  further  objected  that  because  the  commissioner  did  not  know 
that  the  relator  was  a  veteran  when  he  was  discharged,  he  is  not  now 
entitled  to  be  reinstated.  That  objection  is  met  and  settled  against 
the  defendant  by  the  decision  in  the  Stuizbach  case. 

Upon  the  record  before  us,  however,  it  is  not  conceded  that  all 
of  the  above  statements  set  forth  in  the  moving  affidavits  are  true. 
Thus  the  defendant,  by  answering  affidavits,  puts  in  issue  the  ques- 
tion whether  the  relator  is  an  honorably  discharged  soldier  within 
the  provisions  of  the  Veteran  Act;  also  denies  that  he  was  dis- 
App.  Div.— Vol.  LXVII.        23 
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charged,  claiming  that  he  was  merely  suspended.  Moreover,  the 
petitioner  further  charges  that  his  removal  to  the  emergency  station 
was  done  in  bad  faith,  and  with  the  design  of  ultimately  removing 
him.  This  is  denied.  Under  this  situation,  the  relator  is  not 
entitled  to  a  peremptory  mandamus.  Evidently  the  court  must  be 
informed  as  to  what  was  actually  done  towards  discharging  the  rela- 
tor, and  as  to  the  truth  of  all  the  claims  upon  which  he  bases  his 
right  to  reinstatement.  But  the  notice  accompanying  tlie  moving 
affidavits  asked  for  an  alternative  writ,  in  tlie  event  that  the  claims 
made  in  such  affidavits  were  contradicted,  and  the  order  appealed 
from  determines  that  he  is  entitled  to  neither.  In  this  I  think 
there  was  error.  As  shown  above,  if  the  facts  as  claimed  by  the 
relator  existed,  he  was  entitled  to  a  mandamus  to  reinstate  him ; 
and,  upon  their  being  denied,  he  was  entitled  to  the  alternative 
writ,  in  order  that  he  might  establish  them. 

It  results  that  the  order  should  be  reversed,  witii  costs,  and  the 
application  for  an  alternative  writ  granted. 

Smith,  Edwakds,  Chase  and  Houghton,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
application  for  alternative  writ  granted. 


Stanley  Howarth,  Appellant,  v.  John  A.  Howakth,  Respondent. 

70        *2^t    ^^^^P^*^^  alleging  that  a  deed  woe  forged,  that  it  never  teas  delivered,  that  if  exe- 

'-»„ «..  /        ctUed  and  delivered  it  toas  obtained  by  undue  infltienee  —  it  states  but  one  cause  cf 

e  81        *557        action  —  the  plaintiff  in  an  action  to  remove  a  cUmdfrom  the  title  to  land  muit  be 
in  possession  thereof 

The  complaint  in  an  action  alleged  that  one  Sarah  L.  Howarth,  at  her  death,  was 
in  possession  and  ownership  of  certain  real  estate;  that  she  died  intestate, 
leaving  the  plaintiff  and  the  defendant  as  her  only  heirs  at  law  and  next  of 
kin;  that  after  the  death  of  the  intestate  the  defendant  fraudulently  caused  to 
be  recorded  what  purported  to  be  a  deed  of  such  real  estate  from  the  Intestate 
to  himself. 

The  complaint  further  alleged,  ^r<t,  that  the  pretended  deed  had  been  forged; 
second,  that  it  was  never  delivered;  third,  that  if  it  was  the  deed  of  the  intestate 
and  had  been  delivered,  it  was  obtained  through  undue  influence  exercised  by 
the  defendant  upon  the  intestate. 
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EMf  that  the  complaint  was  demurrable  because  it  contained  no  allegation  that 
the  plaintiff  was  in  possession  of  the  real  estate,  which  was  necessary  to  enable 
him  to  maintain  an  action  to  remove  a  cloud  upon  the  title. 

That  the  complaint  purported  to  state  but  a  single  cause  of  action,  yiz.,  one  to 
remove  a  cloud  from  the  title  to  land,  and  not  three  separate  causes  of  action. 

Appeal  by  the  plaintiff,  Stanley  Howarth,  from  an  interlocutory 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  Albany  on  the  11th  day 
of  April,  1901,  upon  the  decision  of  the  court,  rendered  after  a  trial 
at  the  Albany  Special  Term,  sustaining  the  defendant's  demurrer 
to  the  plaintiff's  complaint. 

The  plaintiff's  complaint  states  in  substance  that  one  Sarah  Lw 
Howarth,  at  her  death,  was  in  possession  and  ownership  of  certaini 
real  estate ;  that  she  died  intestate,  leaving  the  plaintiff  and  defend- 
ant as  her  only  heirs  and  next  of  kin;  that  after  the  death  of 
said  intestate  the  defendant  fraudulently  caused  to  be  recorded  what 
purported  to  be  a  deed  of  the  property  in  question  from  the  intes- 
tate to  himself,  purporting  to  have  been  executed  prior  to  the 
death  of  the  intestate.  It  further  alleged:  Fi/ratjihdX  the  pre- 
tended deed  was  not  the  deed  of  the  intestate  because  it  was  forged. 
Secondly^  that  no  such  deed  was  ever  delivered.  Thirdly^  that  if 
the  deed  of  the  intestate  and  delivered,  it  was  obtained  through 
undue  influence  exercised  by  the  defendant  upon  the  intestate.  To 
this  complaint  the  defendant  demurred  upon  two  grounds :  Finst^ 
that  the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  Secondly^  that  the  causes  of  action  were  improperly 
united.  This  demurrer  was  sustained  by  the  Special  Term,  the 
court  finding  that  neither  one  of  the  three  causes  of  action  claimed 
to  be  stated  was  properly  united  with  another.  From  the  judgment 
entered  upon  this  decision  this  appeal  is  taken. 

Mark  Cohn  and  Jolm  Scamlon^  for  the  appellant. 

Lea/rned  Hcmd  and  Hoam  J.  House^  for  the  respondent 

Smith,  J. : 

While  we  do  not  agree  with  the  learned  judge  at  Special  Term  in 
the  ground  upon  which  he  placed  his  decision,  we,  nevertheless,  are 
of  opinion  that  the  demurrer  was  properly  sustained  by  reason  of 
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the  fact  that  the  allegations  of  the  complaint  do  not  establish  a 
cause  of  action.  The  plaintiff  is  not  alleged  to  have  been  in  posses- 
sion of  the  premises.  He,  therefore,  can  bring  no  action  to  remove 
a  cloud  from  title.  (See  Moores  v.  Townshend,  102  N.  T.  387 ; 
Code  Civ.  Proc.  §  1638.)  His  action  cannot  be  deemed  one  in  eject- 
ment and  to  remove  a  cloud  from  title  as  incidental  thereto,  because 
there  is  no  allegation  that  the  defendant  is  in  possession.  The  com- 
plaint lacks  any  allegation  whatever  as  to  who  is  in  possession  of  the 
property.  Non  constaty  the  property  may  be  in  possession  of  a  third 
jparty  who  is  willing  to  surrender,  but  who,  whether  or  not  ready  to 
•surrender,  is  not  made  a  party  to  the  action.  This  action  cannot  be 
•maintained  as  an  action  of  partition  without  showing  possession  in 
one  of  the  tenants  in  common.  For  the  failure  then  to  show  where 
is  the  possession  of  this  property,  we  can  find  no  cause  of  action 
stated  in  the  complaint. 

While  these  conclusions  dispose  of  this  appeal,  as  the  plaintiff 
must  amend  his  complaint,  he  is  fairly  entitled  to  our  views  npon 
the  objections  to  his  complaint  found  good  by  the  Special  Term.  If 
such  objections  be  valid,  the  plaintiff  is  required  first  to  bring  an 
action  to  set  aside  the  deed  as  a  forged  deed.  Upon  failure  to  estab- 
lish the  forgery,  he  must  bring  another  action  to  set  aside  the  deed 
as  not  delivered.  Upon  failure  to  establish  that  fact,  he  must  bring 
a  third  action  to  set  aside  the  deed  as  obtained  through  undue  influ- 
ence. If  such  practice  be  required  of  the  plaintiff,  the  simplicity  of 
modern  procedure  is  subject  to  just  criticism.  The  plaintiff  has  one 
objective  point  only.  'His  claim  is  that  the  deed  which  has  been 
fraudulently  recorded  by  the  defendant  was  not  the  intestate's  deed, 
and  if  not  his  cause  of  action  is  established.  The  defendant  is  not 
misled.  He  has  full  knowledge  of  every  fact  upon  which  his  claim 
rests.  His  defense  rests  upon  the  proposition  that  the  intestate 
executed  and  delivered  the  deed  of  her  own  free  will.  It  seems 
eminently  proper  that  these  three  questions  should  be  tried  in  a 
single  action  to  test  the  defendant's  right  to  the  deed  he  claims. 

And  this  right  can,  we  think,  be  sustained  upon  authority.  In 
Bveritt  V.  CanUin  (90  N.  Y.  645)  one  Copley,  the  plaintiff's 
assignor,  agreed  with  defendant  to  purchase  the  defendant's  farm, 
he  agreeing  to  pay  therefor,  three  months  after  the  date  of  the 
agreement,  $10,000,  upon  which  the  defendant  was  to  convey  free 
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of  iQCumbrance.  Within  one  month  after  the  agreement  was  made, 
Copley  executed  to  the  defendant  a  note  of  $500  for  his  accom- 
modation, but  with  the  agreement  that  the  amount  thereof  might, 
if  Copley  desired,  be  deducted  from  the  $10,000  payment.  There- 
after, upon  failure  of  the  defendant  to  offer  good  title,  Copley 
rescinded  the  contract.  The  defendant  had  transferred  the  note 
and  Copley  was  compelled  to  and  did  pay  the  same.  The  court 
submitted  to  the  jury  two  questions :  First^  whether  the  note  was 
an  accommodation  note,  or  made  and  delivered  as  a  payment  on  the 
contract.  Second^  if  given  as  a  payment,  was  there  a  failure  to 
perform  on  defendant's  part  which  justified  Copley  in  rescinding. 
The  court  charged  in  substance  that  in  either  event  if  the  note  was 
simply  an  accommodation  note,  or  if  it  was  a  payment  and  the  con- 
tract was  rescinded  by  reason  of  defendant's  fraud,  the  plaintifi^  was 
entitled  to  recover.  Upon  defendant's  appeal,  Judge  Finch,  writ- 
ing for  the  Court  of  Appeals,  said :  "  We  agree  with  the  learned 
counsel  for  the  appellant  in  the  fundamental  propositions  of  his 
argument,  that  there  was  but  a  single  cause  of  action  stated  in  the 
complaint,  and  that  it  could  not  be  displaced  on  the  trial  by  one  dif- 
ferent and  inconsistent  with  it,  and  not  within  the  scope  of  the 
pleading.  But  we  disagree  with  him  as  to  what  the  essential  cause 
of  action  stated  in  the  complaint  really  was.  He  describes  it  as  an 
action  to  recover  moneys  paid  on  an  accommodation  note.  We 
deem  it  an  action  for  money  had  and  received  by  the  defendant 
to  the  use  of  the  plaintiff's  assignor,  and  which,  ex  oequo  et 
honoy  the  defendant  ought  not  to  retain.  The  details  of  fact 
and  the  special  circumstances  which  go  to  establish  and  prove 
this  cause  of  action  may  be  very  various  and  differ  widely,  while 
yet  such  cause  of  action  may  remain  the  same.  It  was  upon  such 
a  theory  that  the  complaint  was  framed.  Practically,  the  plain- 
tiff said,  the  defendant  has  got  my  money  without  any  considera- 
tion, and  without  any  legal  or  equitable  right  to  retain  it,  and 
refuses  to  pay  it  back  on  demand ;  and  this  is  true  because  I  made 
and  paid  a  note  for  his  accommodation,  and  even  if  it  should  be 
found,  as  he  is  likely  to  claim,  that  the  note  was  applied  on  a  land 
contract,  still  I  insist  that  my  cause  of  action  remains,  and  the  money 
was  mine  and  not  his,  because  I  rescinded  that  contract  as  I  law- 
fully might,  and  so  am  still  entitled  to  recover  for  money  had  and 
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received.  We  can  see  no  impropriety  in  snch  a  mode  of  pleading. 
It  states  all  the  facts,  and  states  them  consistently  with  one  cause 
of  action  and  one  right  of  recovery,  whether  the  facts  out  of 
which  it  arose  are  found  to  be  in  accord  with  either  the  plaintiflPs 
or  the  defendant's  version  of  them.  There  is,  therefore,  no  ground 
for  the  complaint  that  the  trial  court  submitted  to  the  jury  the 
double  question  whether  the  note  was  accommodation  paper,  and  if 
not  and  found  to  have  been  applied  on  the  contract,  whether  the 
latter  had  been  lawfully  rescinded  for  the  failure  of  the  defendant 
to  perform,  so  that  the  cause  of  action  to  recover  back  the  money 
paid  remained.  And  it  follows  also  that  the  trial  court  was  right 
in  refusing  to  require  plaintiff  to  elect  whether  he  would  proceed 
upon  the  theory  of  an  accommodation  note  or  that  of  a  payment  on 
the  contract." 

I  am  unable  to  distinguish  the  case  at  bar  from  the  case  cited.  A 
single  cause  of  action  is  attempted  to  be  stated  —  one  to  remove  a 
cloud  from  title.  The  pretended  deed  which  the  defendant  claims 
is  alleged  to  be  worthless  as  forged.  If  the  jury  should  iind  that  it 
was  not  forged,  the  plaintiff  still  claims  the  right  of  recovery  on  the 
ground  that  it  was  never  delivered.  If  the  jury  should  find  that  it 
was  not  forged,  and  that  it  was  delivered,  he  still  claims  that  the 
deed  is  invalid  as  not  the  free  act  of  the  intestate.  This  is  not  a 
case  of  inconsistent  causes  of  action.  One  cause  of  action  only  is 
stated.  If  upon  the  trial  the  plaintiff  should  be  driven  from  one 
position  to  the  other,  there  would  not,  in  my  judgment,  be  such 
inconsistency  as  to  require  him  even  to  elect  upon  which  ground  he 
would  stand. 

Judgment  should  be  affirmed,  with  costs. 

Parker,  P.  J.,  Kellogg,  Edwards  and  Chase,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 
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Kathbbine  K.  Pbok  and  Others,  Kespondente,  v.  Sohkneotadt  g^g 

Railway  Company,  Appellant.  iai70  NY  298 

~67  359 

Street  railroad —  iti  occupation  of  a  street  of  which  t?ie  fee  is  in  the  abutting  owners  ^  tjr^        1572 

enjoined  —  the  damages  will  not  be  assessed  in  the  equity  suit,  nor  will  security  be 

taken  and  an  it^unetion  be  denied. 

The  appropriation  by  an  electric  street  railway  company  of  a  street,  the  fee  of 
which  is  in  the  abutting  owners,  constitutes  a  taking  of  private  property. 

Where  the  railway  company  procures  the  consent  of  the  necessary  local  authori- 
ties, but  fails  to  secure  the  consent  of  one-half  the  abutting  owners,  and  obtains 
the  appointment  of  commissioners  to  determine  whether  such  road  shall  be 
constructed,  and  threatens,  after  such  commissioners  have  reported  in  favor  of 
the  construction  of  the  road,  in  case  such  report  shall  be  confirmed  by  the 
Appellate  Division,  to  begin  the  construction  of  the  road,  an  abutting  owner 
having  title  to  the  fee  of  the  street  is  entitled  to  an  injunction  restraining  the 
construction  of  the  road. 

The  court  will  not,  against  the  abutting  owner's  protest,  assess  the  damages 
which  such  owner  will  sustain  by  reason  of  the  construction  of  the  road,  and 
grant  an  alternative  judgment  such  as  is  usual  In  the  elevated  railroad  com- 
pany cases,  nor  will  it  deny  the  abutting  owner  relief  upon  the  railway  com- 
pany's giving  adequate  security  for  the  payment  of  any  compensation  which 
may  be  found  to  be  due  to  her  by  reason  of  the  appropriation  of  her  land. 

Appeal  by  the  defendant,  the  Schenectady  Railway  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiffs, 
entered  in  the  office  of  the  clerk  of  tlie  county  of  Schenectady  on 
the  27th  day  of  November,  1901,  upon  the  decision  of  the  court 
rendered  after  a  trial  at  the  Albany  Special  Term,  enjoining  the 
defendant  from  constructing  a  proposed  street  railway  in  the  street 
upon  wliich  the  premises  of  the  plaintiffs  abut. 

The  complaint  alleged  the  ownership  by  the  plaintiffs  of  certain 
premises  upon  Washington  avenue  in  the  city  of  Schenectady,  and 
the  ownership  of  the  fee  to  the  center  of  the  said  avenue  adjoining 
said  premises ;  the  intention  and  threat  of  the  defendant  to  con- 
struct a  street  railway  upon  said  avenue,  and  upon  that  part  thereof 
belonging  to  the  plaintiffs.  Plaintiffs  ask  an  injunction  restraining 
the  defendant  from  the  use  of  said  street  for  such  purpose. 

The  answer  in  effect  admits  defendant's  purpose  and  intent  to 
construct  said  railroad,  but  denies  plaintiffs'  ownership  of  the  prem- 
ises.    Upon  the  trial  plaintiffs'  ownership  was  proven  and  it  was 
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admitted  that  the  defendant  upon  obtaining  the  confirmation  of  the 
report  of  the  commissioners  in  favor  of  the  construction  of  its  road 
intended  to  construct  the  same,  and  the  plaintiffs  rested.  Defend- 
ant proved  that  it  had  the  consent  of  the  necessary  local  authorities, 
and,  having  failed  to  get  the  consent  of  one-half  of  the  property 
owners,  had  procured  the  appointment  of  commissioners  to  deter, 
mine  whether  such  road  should  be  constructed ;  that  such  commis- 
sioners had  reported  in  favor  of  the  railway  company,  and  that  the 
matter  of  the  confirmation  of  that  report  was  before  the  court. 
The  defendant  endeavored  to  prove  that  the  construction  and  opera- 
tion of  its  road  would  in  no  way  diminish  the  value  of  plaintiffs* 
premises,  which  proof  was  rejected  by  the  court.  The  defendant 
then  offered  to  furnish  any  security  that  might  be  asked  by  the 
court  to  pay  any  indemnity  to  the  plaintiffs  for  any  loss  that  might 
be  sustained  by  i-eason  of  the  construction  of  the  road,  and  by  way 
of  the  assurance  of  the  payment  of  any  damages,  either  rental  or 
fee,  or  compensation  of  any  other  kind  to  which  it  may  be  finally 
decided  that  the  plaintiffs  are  entitled  by  reason  of  the  maintenance 
or  construction  of  defendant's  road.  Thereupon  the  case  was  sub- 
mitted to  the  court,  which  rendered  the  judgment  from  which  this 
appeal  is  taken. 

Marcus  T.  Uun^  James  A.  Vam,  Voast  and  James  0.  Ca/rr^  for 
the  appellant. 

Edward  Winslow  Paige^  for  the  respondents. 

Smith,  J. : 

Defendant's  objection  to  this  judgment  on  the  ground  that 
the  complaint  failed  to  allege  damage  seems  to  be  answered  by 
the  case  of  Amsterdam  Knitting  Company  v.  Deem  (162  N.  Y. 
278).  (See,  also,  Pratt  v.  Roselomd  Ra/Uway  Compa^y^  50  N.  J. 
Eq.  150 ;  Western  Ma/ryland  Rail/road  Co.  v.  Owings^  15  Md.  199.) 
The  appropriation  by  a  street  railroad  company  of  a  street  in  which 
the  abutting  owner  has  the  fee  is  the  taking  of  private  property 
within  the  settled  law  of  this  State.  {Craig  v.  Rochester  City  <& 
Brighton  R.  R.  Co.,  39  N.  Y.  404 ;  Henderson  v.  iT.  T.  C.  R.  R. 
Ci?.,  78  id.  423;  Fohes  v.  R.,W.  <b  O.  R.  R.  Co.,  121  id.  505; 
Reining  v.  N.   Y.,  L.  <&  W.  R.  Co.,  128  id.  157;   Palmer  v. 
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Zarchmont  Electric  Co.^  158  id.  231.)  With  the  fee  of  the  land 
then  in  the  plaintiffs,  and  the  threatened  continued  occupation  of 
that  land  by  the  defendant,  plaintiflPs'  right  to  an  injunction  would 
seem  to  be  clear. 

But  upon  the  trial  defendant  offered,  ^r*^,  that  the  court  should 
estimate  the  damage  which  the  plaintiffs  would  suffer  by  reason  of 
defendant's  appropriation  of  any  property  rights  which  the  plain- 
tiffs might  have,  and  also  to  give  any  undertaking  which  the  court 
might  require  to  indemnify  the  plaintiffs  for  any  damage  they 
might  suffer  by  reason  of  the  defendant's  appropriation  of  their 
land.  Upon  this  offer  it  is  strenuously  insisted  that  the  court 
should  not  exercise  its  equitable  power  of  injunction  where  the 
plaintiffs  would  thus  have  ample  protection  for  any  damage  which 
they  might  suffer.  The  cases  against  the  elevated  railroad  in  New 
York  city  and  Brooklyn  are  cited  as  cases  where  the  courts  gave  the 
alternative  judgment  which  permitted  the  defendant  to  pay  the 
damage  which  it  found  to  be  due,  in  which  case  the  injunction 
would  be  denied.  As  far  as  we  have  been  able  to  examine,  however, 
all  of  these  cases  were  cases  in  which  the  plaintiff  elected  to  try  the 
question  of  damages  before  the  court,  and  to  take  the  alternative  judg- 
ment. They  were  also  all  cases  which  sought  to  enjoin  a  road  which 
was  in  operation.  To  this,  however,  there  is  one  exception,  to  wit, 
Sioi^y  V.  New  York  Elevated  R.  R.  Co.  (90  N.  Y.  122).  In 
that  case  it  was  sought  to  enjoin  the  construction  of  a  road 
and  the  trial  court  denied  the  plaintiff's  relief.  When  the  case 
finally  reached  the  Court  of  Appeals  the  decision  was  reversed,  and 
plaintiff  was  there  given  relief.  But  at  that  time  the  road  had  been 
in  operation  for  five  years.  In  all  those  elevated  railroad  cases 
possession  of  the  street  had  been  given  by  the  municipal  authorities, 
the  fee  of  the  street  being  in  the  municipality,  so  that  the  plaintiffs 
were  rightfully  in  possession.  No  case  is  cited  where  an  alternative 
judgment,  such  as  is  asked  for  here,  has  been  rendered,  where  the 
possession  was  still  in  the  plaintiff  and  the  road  had  not  been  con- 
structed. By  section  7  of  article  1  of  the  State  Constitution  it  is 
provided  that  "  Wlien  private  property  shall  be  taken  for  any  pub- 
lic use  the  compensation  to  be  made  therefor,  when  such  compensa- 
tion is  not  made  by  the  State,  shall  be  ascertained  by  a  jury,  or  by  not 
less  than  three  commissioners,  appointed  by  a  court  of  record,  as  shall 
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be  prescribed  by  law."  To  hold  that  the  court  should,  against  the 
protest  of  the  plaintiffs  here,  assess  the  damage  and  grant  an  alter- 
native judgment  would  practically  deprive  the  plaintiffs  of  their  con 
stitutional  right  to  the  assessment  of  such  damage  either  by  a  jury, 
or  by  a  commission  of  not  less  than  three  persons.  Wo  are  of  opinion, 
therefore,  that  the  court  should  not,  if  it  could,  as  against  the  plain- 
tiffs' protest,  assess  the  damage  in  this  action  and  grant,  alternative 
relief. 

It  is  further  urged  by  the  defendant  that  the  court  should  deny 
the  injunction  upon  its  giving  adequate  security  for  the  payment 
of  any  compensation  which  might  lawfully  be  found  to  be  due  the 
plaintiffs  by  reason  of  the  defendant's  appropriation  of  their  land. 
To  this  proposition  two  answers  seem  pertinent.  The  first  is  that 
the  defendant  has  established  no  right  to  this  land.  The  record 
does  not  disclose  that  the  defendant  has  taken  the  preliminary 
steps  required  by  the  statute  to  authorize  the  condemnation  of  pri- 
vate property.  Another  answer  is  that  by  the  Condemnation  Law 
(Code  Civ.  Proc.  §§  3357-3384:)  the  possession  of  land  sought  to  be 
condemned  is  only  assured  to  a  party  already  in  possession  of  that 
land.  If  not  in  possession,  possession  will  only  be  given  by  the 
court,  prior  to  actual  condemnation,  after  the  defendant's  answer  in 
the  condemnation  proceeding  is  interposed,  and  then  only  by  a 
deposit  in  court  of  the  amount  of  damages  claimed  in  said  answer. 
While  these  statutes  do  not  assume  to  limit  the  court  in  the  exercise 
of  its  equitable  discretion,  they  indicate  the  policy  of  the  Legisla- 
ture, which  should  be  a  guide  to  the  court  in  the  exercise  of  that 
discretion,  and  to  this  extent  create  a  limitation  upon  its  power. 

The  defendant  further  complains  that  the  injunction  is  perma- 
nent, and  would  restrain  the  defendant's  entry  upon  plaintiffs'  land 
even  after  a  right  acquired  by  condemnation.  In  the  first  place 
this  apprehension  is  wholly  speculative.  If  this  judgment  should 
be  deemed  so  to  operate,  it  would  be  at  any  time  amended  upon 
defendant's  subsequent  acquisition  of  any  right  of  entry.  We  are 
satisfied,  however,  that  such  is  not  the  effect  of  the  judgment.  It 
is  not  operative  as  against  any  rights  hereafter  acquired. 

These  conclusions  lead  to  an  affirmance  of  the  judgment  below. 

Judgment  unanimously  affirmed,  with  costs. 
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Ida  Allen,  Appellant,  v.  United  Traction  Company,  Eespondent. 

Negligence — injury  from  the  falling  of  a  fire  extinguihlier  in  a  street  car — submii- 
Hon  of  the  ease  to  the  jury — res  ipsa  loquitur. 

This  action  was  brought  to  recover  damages  for  personal  injuries  sustained  hy 
the  plaintiff  while  riding  in  one  of  the  defendant's  street  cars  in  consequence 
of  the  falling  of  a  fire  extinguisher,  a  metal  tube  fourteen  inches  long  and  two 
inches  in  diameter  which  weighed  twenty-four  and  one-half  ounces.  It  was 
attached  to  the  front  of  the  car  near  the  top  of  the  door  about  twenty  inches 
above  the  plaintiff's  head,  and  at  the  top  was  fastened  by  a  loop  of  cord  or 
wire  to  a  sciew  inserted  in.  the  side  of  the  car.  The  bottom  of  the  extinguisher 
rested  upon  a  metal  plate  Which  was  also  attached  to  the  car. 

The  plaintiff  testified  that  after  the  extinguisher  fell  she  noticed  that  the  ends  of 
the  wire  or  cord  were  frayed  and  ragged. 

Eeld,  that  it  was  error  to  dismiss  the  complaint,  and  (by  Smith,  Ebllooo  and 
Edwabdb,  JJ.)  that  the  circumstances  surrounding  the  accident  warranted  the 
application  of  the  doctrine  otree  ipsa  loquitur. 

Appeal  by  the  plaintiff,  Ida  Allen,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  Albany  on  the  21st  day  of  December, 
1900,  upon  the  dismissal  of  the  complaint  by  direction  of  the  court 
after  a  trial  at  the  Albany  Trial  Term. 

Upon  the  27th  day  of  February,  1900,  the  plaintiff,  while  a  pas- 
senger upon  one  of  defendant's  cars,  was  injured  by  the  fall  of  a 
metal  fire  extinguisher  placed  in  said  car  by  the  defendant.  This 
fire  extinguisher  was  a  metal  tube  fourteen  inches  long  and  two 
inches  in  diameter  and  was  filled  with  a  chemical  powder ;  it  weighed 
twenty-four  and  one-half  ounces.  It  was  attached  to  the  front  of 
the  car  near  the  top  of  the  door  on  the  right-hand  side,  the  tube  of 
said  extinguisher  being  suspended  twenty  or  more  inches  above  the 
head  of  the  plaintiff.  From  the  top  of  the  extinguisher  there 
extended  a  small  loop ;  one  end  was  attached  to  the  extinguisher,  the 
other  to  a  screw  inserted  in  the  side  of  the  car.  The  bottom  of  the 
extinguisher  rested  upon  a  metallic  plate  also  attached  to  the  car. 
The  loop  above  referred  to  was  a  piece  of  cord  or  wire  which  the 
jury  might  have  found  was  broken.  After  the  extinguisher  had 
fallen  and  struck  the  plaintiff  it  then  fell  to  the  floor.  The  plaintiff 
swears  that  she  noticed  the  condition  of  the  wire  or  cord  and  that 
the  ends  were  frayed  and  ragged. 
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Upon  proof  of  these  facts  the  plaintiff  rested,  and  upon  defend- 
ant's motion  her  complaint  was  dismissed.  From  the  judgment 
entered  thereupon  this  appeal  is  taken. 

FeUawa  <&  McElwain^  for  the  appellant. 

Simon  W,  Jiosendaley  for  the  respondent 

Smiih,  J. : 

Had  this  extinguisher  been  securely  fastened  plaintiff  would  not 
have  suffered  injury.  Its  fall  must  have  been  due  either  to  negli- 
gent fastening  originally  or  to  a  negligent  maintenance  of  a  fasten- 
ing originally  sound.  The  fastening  was  beyond  the  reach  of 
ordinary  interference  by  those  going  to  and  from  the  car.  That  an 
outsider  should  have  interfered  and  rendered  insecure  this  fastening 
is  most  improbable.  Without  deciding  then  the  degree  of  care 
required  of  the  defendant  in  securing  this  extinguisher,  we  are 
clearly  of  the  opinion  that  the  circumstances  surrounding  the  hap- 
pening of  the  accident  point  to  some  negligence  on  the  part  of  the 
defendant  which  called  for  its  explanation.  The  doctrine  of  res  ipsa 
loquitur  has  received  recent  consideration  from  the  courts  and  the 
doctrine  has  been  given  a  liberal  construction.  In  Breen  v.  N.  Y. 
a  cfe  H.  R.  R.  R.  Co.  (109  N.  Y.  297)  the  rule  is  thus  stated :  "  There 
must  be  reasonable  evidence  of  negligence,  but  when  the  thing  caus- 
ing the  injury  is  shown  to  be  under  the  control  of  a  defendant,  and 
the  accident  is  such  as,  in  the  ordinary  course  of  business,  does  not 
happen  if  reasonable  care  is  used,  it  does,  in  the  absence  of  expla- 
nation by  the  defendant,  afford  sufficient  evidence  that  the  accident 
arose  from  want  of  care  on  its  part."  In  Oriffen  v.  Manice  (166 
N.  T.  188)  the  cases  are  examined,  and  the  rule  above  stated  is 
approved.  The  opinion  in  part  reads :  '^  The  maxim  is  also  in  part 
based  on  the  consideration  that  where  the  management  and  control 
of  the  thing  which  has  produced  the  injury  is  exclusively  vested  in 
the  defendant,  it  is  within  his  power  to  produce  evidence  of  the 
actual  cause  that  produced  the  accident,  which  the  plaintiff  is  unable 
to  present."  These  views  have  been  recently  reiterated  in  this 
department  in  the  case  of  FinJc  v.  Slade  (66  App.  Div.  105),  and  also 
find  support  in  analogous  cases  in  this  and  other  States.  In 
White  V.  Boston  <&  Albany  R.  R.  Co.  (144  Mass.  404)  it  is  held  that 
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there  is  a  presumption  of  negligence  where  a  passenger  is  injured  by 
the  falling  of  a  lamp  shade.  In  Och  v.  M.  K  cfe  T.  Ry.  Co.  (130 
Mo.  27)  presumption  of  negligence  was  held  to  arise  where  the  injury 
was  caused  by  the  falling  of  a  ventilator  window.  In  Horn  v. 
New  Jersey  Steamhoat  Co.  (23  App.  Div.  302)  it  was  held  that  the 
falling  of  an  upper  berth  from  unexplained  cause  was  prima  fade 
evidence  of  negligence  on  the  part  of  the  steamboat  company. 
(See,  also,  Oerlach  v.  Edelm&yery  15  J.  &  S.  292 ;  affd.,  88  N.  Y. 
645 ;  Wolf  V.  American  Tract  Society  164  id.  80 ;  Stewart  v. 
FergrjisoUy  52  App.  Div.  317,  820.)  Within  these  authorities  we 
think  the  learned  court  below  was  in  error  in  dismissing  plaintiffs 
complaint. 

Kellogg  and  Edwabos,  JJ.,  concurred;  Pabeeb,  P.  J.,  and 
Ohase,  J.,  in  result. 

Judgment  reversed  and  a  new  trial  granted,  with  costs  to  appel- 
lant to  abide  event. 


The  People  of  the  State  of  New  Yobk  ex  rel.  Non-Anteh 
Sulphite  Digesteb  OoMPAmr,  Belator,  v.  Erastus  0.  Knight, 
as  Comptroller  of  the  State  of  New  York,  Bespondent. 

Taxation — a  corporation  manufacturing  linings  for  wood  pulp  digeiters  i$  exempt. 

A  corporation,  whose  sole  business  is  that  of  manufacturing,  under  a  patent 
process,  linings  composed  of  lead,  brick  and  cement  for  use  in  wood  pulp 
digesters,  is  a  manufacturing  corporation  within  the  meaning  of  section  188  of 
the  Tax  Law  (Laws  of  1896,  chap.  908),  exempting  such  a  corporation  from 
taxation. 

Cebtiobabi  issued  out  of  the  Supreme  Oourt  and  attested  on  the 
li9th  day  of  March,  1901,  commanding  the  defendant  to  certify  and 
return  to  the  office  of  the  clerk  of  the  county  of  Albany  the 
accounts  and  evidence  and  all  proceedings  had  in  relation  to  the 
determination  of  the  Comptroller  of  the  State  of  New  York  in 
itssessing  a  franchise  tax  against  the  relator  for  the  year  ending 
October  81, 1899. 

The  relator's  sole  business  is  that  of  manufacturing  a  lining  for 
wood  pulp  digesters.    A  wood  pulp  digester  is  a  large  boiler  vary- 
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ing  from  ten  to  thirty  feet  in  diameter  and  from  sixteen  to  thirty- 
five  feet  in  height.  This  is  in  effect  a  steel  shell  in  which  the  wood 
pulp  is  boiled.  It  is  necessary  to  line  this  shell  in  order  to  prevent 
the  action  of  the  acid  upon  it.  This  lining  is  manufactured  by  the 
defendant  under  a  patent  which  has  been  issued  to  one  Eugene 
lleurer.  The  capital  stock  of  the  company  consists  of  this  patent, 
which  is  claimed  to  be  of  the  value  of  $90,000,  and  of  $10,000  in 
cash.  This  lining  is  composed  of  lead,  brick  and  cement.  Further 
facts  appear  in  the  opinion. 

John  B.  Gleasoriy  for  the  relator. 

John  O.  Davi€8j  Attomey-Oeneraly  and  Henry  B.  Comam,^  for 
the  respondent. 

Smith,  J. : 

The  exact  construction  of  this  lining,  which  is  claimed  to  be  a 
process  of  manufacture,  is  not  made  clear.  It  is  fairly  inferable, 
however,  from  the  evidence  that  the  relator  manufactures  a  lead 
boiler,  which  is  placed  inside  the  steel  digester  and  acts  as  a  lining 
thereto.  Just  how  that  is  protected  or  supported  by  the  brick  and 
mortar  does  not  appear,  nor  do  I  deem  it  material.  A  company 
formed  to  manufacture  lead  boilers  would  be  a  manufacturing  com- 
pany. Why  less  a  manufacturing  company  if  the  boilers  be  used 
as  linings  to  pulp  digesters?  The  character  of  the  business  is  the 
same  whether  these  be  manufactured  in  a  separate  manufactory  and 
shipped,  or  whether  they  be  manufactured  upon  the  ground  where 
they  are  used.  This  manufacture  is  not  an  incident  to  other  busi- 
ness. It  is  the  main  or  sole  business  of  this  company.  In  our  judg- 
ment the  relator  comes  clearly  within  the  exemption  of  section  183 
of  the  Tax  Law  (Laws  of  1896,  chap.  908),  as  a  manufacturing  cor 
.poration  employing  all  its  capital  in  this  State  ^'  in  manufacturing 
and  in  the  sale  of  the  product  of  such  manufacturing." 

We  think  the  determination  of  the  Comptroller  should  be 
reversed. 

Pabkeb,  p.  J.,  Edwards,  Chase  and  HoiraHTOK,  JJ.,  concurred. 

•  Determination  of  the  Comptroller  reversed,  with  fifty  dolla?» 
costs  and  disbursements. 
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In   the    Matter    of    the  AppUcation    of    The    Stillwater    and    ^^        ge^ 
Mechanioville   Street  Railway    Company,   Respondent,   forldlloNY  573 
the   Appointment  of  Commissioners  under    Section   12  of  the 
Railroad  Law,  v.  The  Bostok  and  Maine  Railroad,  Appellant. 

BaUroad  intersections  —  no  appeal  lies  from  an  order  appointing  commissioners. 

Under  section  12  of  the  Railroad  Law  (Laws  of  1890,  chap.  565),  which  provides 
that  if  two  railroad  corporations  cannot  agree  upon  the  amount  of  compensa- 
tion for  making  intersections  or  connections,  etc.,  "the  same  shall  be  ascertained 
and  determined  by  commissioners  *  *  *  as  is  provided  in  the  Condemna- 
tion Jjaw,*'  the  defendant  railroad  company  cannot  appeal  from  an  order 
appointing  commissioners,  as  under  the  Condemnation  Law  the  defendant  can 
appeal  only  from  a  final  order  in  the  proceedings. 

Motion  by  the  Stillwater  and  Mechanioville  Street  Railway  Com- 
pany to  dismiss  an  appeal  taken  by  the  Boston  and  Maine  Railroad 
from  a  judgment  appointing  commissioners  under  section  12  of  the 
Railroad  Law. 

Edgar  T.  Brackett  and  Thomas  <?'  Connor^  for  the  motioH. 

T.  F.  Hamilton^  opposed. 

SmitHj  J. : 

By  section  12  of  the  Railroad  Law  (Laws  of  1890,  chap.  565, 
as  amd.  by  Laws  of  1892,  chap.  676)  it  is  in  substance  provided  that 
if  two  railroad  corporations  cannot  agree  upon  the  amount  of  com- 
pensation for  making  intersections  and  connections,  or  upon  the 
grades  or  manner  of  such  intersections  and  connections,  ^^  the  same 
shall  be  ascertained  and  determined  by  commissioners  *  *  * 
as  is  provided  in  the  Condemnation  Law."  There  is  in  the  Rail- 
road Law  no  other  provision  for  the  procedure  to  determine  such 
a  controversy.  By  this  provision  the  procedure,  under  the  Con- 
demnation Law,  seems  to  be  added  to  this  section  for  the  purpose 
of  determining  the  questions  therein  presented.  As  a  part  of  that 
procedure  an  appeal  is  authorized  by  a  defendant  only  from  a 
final  order  in  the  proceeding.  (See  Village  of  St.  JohnsviUe  v. 
Smithy  61  App.  Div.  380.)  By  section  3359  of  the  Code  of  Civil 
Procedure,  which  is  a  part  of  the  Condemnation  Law,  it  is  pro- 
videdy  "  Whenever  any  person  is  authorized  to  acquire  title  to  real 
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property  for  a  public  use  by  condemnation,  the  proceeding  for  that 
purpose  shall  be  taken  in  the  manner  prescribed  in  this  title."  In 
the  preceding  section,  "  real  property "  is  defined  as  "  Any  right, 
interest  or  easement  therein  or  appurtenances  thereto."  If  then  the 
procedure,  under  the  Condemnation  Law,  has  become  a  part  of 
the  Bailroad  Law  by  reference  thereto  in  section  12,  this  appeal  is 
unauthorized  and  the  motion  to  dismiss  the  same  should  be  granted. 

Parker,  P.  J.,  Edwards  and  Chase,  JJ.,  concurred ;  Houghton, 
J.,  not  sitting. 

Appeal  dismissed,  without  costs. 


WiLUAM  E.  Melody,  Appellant,  v.  William  W.  Qcoovbior  and 

70  NY  185       Others,  Justices  of  the  Appellate  Division  of  the  Supreme  Court 
37  Misn98      in  the  Second  Judicial  Department,  Eespondents. 

67  8«8| 

76        '407|  Taxpay^f'M  action  to  ei^oin  the  Appellate  DitfUion  from  appointing  a  commiiiioner 

ofjurori  under  an  aUeged  wid  itatute—  the  act  of  appointment  is  nonjudicial 

—equity  will  not  try  the  title  to  offlee— statements  as  to  damagee,  when  eonctueione 

only. 

The  complaint,  in  an  action  brought  against  the  Justices  of  the  Appellate  Division 
in  the  second  Judicial  department,  alleged  that  the  plaintiff  was  a  taxpayer  cf 
the  county  of  Kings,  and  also  that  he  had  been  appointed  commissioner  of 
Jurors  in  that  county  for  a  term  of  office  which  had  not  expired;  that  the 
Legislature,  by  chapter  602  of  the  Laws  of  1901,  had  assumed  to  impose  upon 
the  defendants  the  duty  of  appointing  a  commissioner  of  jurors  to  succeed  the 
plaintiff,  and  that  they  threatened  and  intended  to  proceed  under  such  statute; 
that  such  statute  was  unconstitutional,  and  that  if  the  defendants  did  pro- 
ceed thereunder  their  acts  would  be  void;  that  great  waste  and  injury  would 
result  to  the  proi>erty  of  the  county;  that  all  expenditures  made  under  the 
statute  would  be  iUegal,  and  that  great  and  irreparable  injury  would  result  to 
the  plaintiff  and  to  the  people  of  Kings  county  because  of  such  illegal  acts,  and 
that  the  plaintiff  would  be  excluded  from  his  office  and  prevented  from  per- 
forming his  duties. 

The  Judgment  demanded  was  that  the  statute,  so  far  as  it  provided  for  the 
appointment  by  the  defendants  of  a  commissioner  of  jurors  and  the  perform- 
ance of  the  other  duties  imposed  upon  them,  be  declared  unconstitutional 
and  void,  and  that  the  defendants  might  be  enjoined  and  restrained  from  pro- 
ceeding thereunder. 

Held,  that,  assuming  the  duty  of  appointing  the  tommissioner  of  jurors  to  be  non- 
judicial, the  complaint  did  not  state  a  cause  of  action; 
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That  it  could  not  be  sustained  as  an  action  to  try  the  title  to  office,  as  courts  of 
equity  will  not  try  that  question; 

That  it  could  not  be  maintained  as  a  taxpayer's  action,  because  the  allegations 
that  if  the  defendants  were  permitted  to  proceed  under  the  statute,  great  waste 
and  injury  would  result  to  the  property  and  funds  of  the  county,  and  that 
great  and  irreparable  injury  would  result  to  the  plaintiff  and  to  the  people  of 
the  county  of  Kings,  were  conclusions  merely,  and  also  because  the  defendants 
were  not  the  custodians  of  any  of  the  funds  of  the  county,  and  that  it  would 
not  be  presumed  that,  even  if  the  appointment  of  a  commissioner  of  jurors  by 
them  would  be  void,  the  disbursing  officers  of  the  county  would  pay  any 
salary  to  the  appointee. 

Appeal  by  the  plaintiff,  William  E.  Melody,  from  a  final  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendants,  entered  in 
the  office  of  the  clerk  of  the  county  of  Kings  on  the  31st  day  of 
October,  1901,  upon  the  decision  of  the  court,  rendered  after  a  trial 
at  the  Kings  County  Special  Term,  sustaining  a  demurrer  to  the 
complaint  interposed  by  certain  of  the  defendants. 

This  appeal  was  transferred  from  the  second  department  to  the 
third  department. 

The  complaint  in  this  action  was  demurred  to  on  the  ground  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  and  from 
the  judgment  sustaining  the  demurrer  this  appeal  has  been  taken. 

The  complaint  alleges  that  the  plaintiff  is  a  taxpayer  of  Kings 
county,  and  contains  the  usual  allegation  in  a  taxpayer's  action  in 
respect  to  his  assessments  and  payment  of  taxes  in  that  county.  It 
alleges  his  appointment  as  commissioner  of  jurors  on  July  10,  1900, 
for  a  term  which  has  not  expired,  his  having  qualified  and  entered 
upon  the  discharge  of  his  official  duties ;  that  he  is  now  engaged  in 
the  performance  of  such  duties  and  is  in  possession  and  control  of 
the  office  and  the  books  belonging  to  the  same ;  that  on  April  29, 
1901,  the  act  to  provide  for  the  appointment  of  commissioner  of 
jurors  (Laws  of  1901,  chap.  602)  became  a  law ;  that  the  said  act  in 
many  respects  is  unconstitutional  and  void  ;  that  the  duties  imposed 
upon  the  justices  of  the  Appellate  Division  of  the  Supreme  Court 
of  appointing  a  commissioner  of  jurors  and  other  duties  devolved 
upon  them  by  the  act  are  in  violation  of  the  Constitution;  that 
these  defendants,  who  are  justices  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  threaten  and 
App.  Div.— Vol.  LXVII.        24 
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intend  to  proceed,  under  the  act,  to  appoint  to  the  office  of  commis- 
sioner of  jurors  in  Kings  county  a  person  to  succeed  the  plaintiff, 
and  that  unless  restrained  by  the  judgment  of  this  court  from  doing 
so,  will  make  a  void  appointment  of  a  person  who  will  claim  to  be 
a  commissioner  of  jurors  and  seek  to  exclude  this  plaintiff  from 
that  office,  usurp  the  functions  and  take  possession  of  the  books  and 
papers  belonging  to  the  office ;  that  the  defendants,  or  a  majority 
of  them,  also  threaten  and  intend  to  fix  the  salary  of  the  person  to 
be  appointed  by  them  and  to  consent  to  his  appointing  an  assistant 
commissioner,  clerks,  stenographers  and  messengers  in  his  office  and 
fix  their  salaries  or  compensation,  and  authorize  the  commissioner 
to  be  appointed  by  them  to  expend  funds  and  money  of  the  county 
to  procure  office  room  and  furnish  the  same,  together  with  book& 
and  supplies,  as  a  charge  against  the  county ;  that  the  said  intended 
and  threatened  acts  would  be  on  the  part  of  the  defendants  illegal 
official  acts  and  void ;  that  if  the  defendants  proceed  under  the  act^ 
to  appoint  a  commissioner,  the  person  appointed  under  the  act  and 
those  appointed  under  the  commissioner  will  attempt  to  exercise  the 
powers  attempted  to  be  conferred  by  the  act,  and  great  waste  and 
injury  will  result  to  the  property  of  the  county ;  that  the  payment 
of  all  salaries  provided  by  the  act  and  all  expenditures  would  l>e 
illegal  because  made  under  an  unconstitutional  act,  and  great  and 
irreparable  injury  will  result  to  the  plaintiflE  and  to  the  people  of 
Kings  county  because  of  such  illegal  acts,  and  the  plainti£E  would 
be  excluded  from  his  office  and  prevented  from  performing  hia 
duties. 

The  judgment  demanded  is  that  the  act,  so  far  as  it  provides  for 
the  appointment  by  the  justices  of  the  Appellate  Division  of  a  com- 
missioner, and  the  other  duties  imposed  upon  them  by  the  act,  shall 
be  adjudged  to  be  unconstitutional  and  void,  and  that  the  defend- 
ants may  be  enjoined  and  restrained  from  appointing  a  commis- 
sioner of  jurors  under  the  act,  or  from  doing  any  other  act  or  tak- 
ing any  other  proceeding  according  to  the  provisions  of  the  act 

Robert  H.  Elder  and  Charles  H.  Hyde^  for  the  appellant. 

John  C.  Daviea^  Attorney-General^  Frank  S,  Black  and  Henry 
W.  Ooodrich^  for  the  respondents,  Goodrich,  Woodward  and 
Hirschberg. 
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Edwards,  J. : 

I  do  not  think  that  the  appointment  of  a  commissioner  of  jurors 
under  the  statute  in  question  by  the  justices  of  the  Appellate 
Division  is  a  judicial  act ;  and,  therefore,  the  principle  that  an 
injunction  will  not  issue  against  judicial  officers  to  restrain  them 
from  the  performance  of  their  duties  does  not  apply  to  this  action. 

But  assuming  the  duty  imposed  to  be  non-judicial,  I  am  of  opin- 
ion that  the  facts  contained  in  the  complaint  are  insufficient  to 
maintain  an  action  for  an  injunction.  So  far  as  the  action  is  an 
attempt  of  the  plaintiff  to  try  his  title  to  office  it  is  clear  that  it 
is  improper,  as  it  is  well  settled  that  courts  of  equity  will  not  try 
that  question.  Nor  is  the  mere  fact  that  the  statute  in  question  is 
unconstitutional  a  ground  for  injunctive  relief.  The  plaintiff  must 
go  further  and  must  allege  facts  which  show  that  by  the  threatened 
acts  of  the  defendants  the  funds  of  the  county  will  be  wasted  or 
that  he  will  suffer  irreparable  injury  in  his  property  rights.  {Peo- 
ple V.  Canal  Board,  65  N.  Y.  394.)  There  is  an  absence  of  such 
allegations. 

It  is  true  that  the  plaintiff  alleges  that  if  the  defendants  proceed 
under  the  act  to  appoint  a  commissioner  of  jurors,  great  waste  and 
injury  will  result  to  the  property  and  funds  of  the  county,  and 
that  great  and  irreparable  injury  will  result  to  the  plaintiff  and  to 
the  people  of  the  county  of  Kings  ;  but  these  are  conclusions  only ; 
no  facts  are  set  forth  from  which  they  may  bo  deduced,  or  which 
show  any  well-grounded  apprehension  of  such  waste  or  irreparable 
injury.  "  Injury,  material  and  actual,  not  fanciful  or  theoretical, 
or  merely  possible,  must  be  shown  as  the  necessary  or  probable 
results  of  the  action  sought  to  be  restrained."  {People  v.  Canal 
Boardy  eupra.) 

The  defendants  are  not  the  custodians  of  any  of  the  funds  of  the 
county,  nor  have  they  the  power  to  disburse  such  funds,  and  if  their 
appointment  of  a  commissioner  would  be  void,  as  alleged  by  the 
plaintiff,  it  is  not  to  be  presumed  that  the  disbursing  officers  of  the 
county  would  commit  the  illegal  act  of  paying  any  salaries  or 
expenses  incurred  by  the  appointees.  It  is  not  alleged  that  the 
fiscal  officers  of  the  county  threaten  or  intend  to  pay  such  salaries 
and  expenses ;  nor  does  the  complaint  contain  allegations  of  a  well- 
grounded  apprehension  that  they  would  do  so.    The  court  will  not 
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indnlge  the  presumption  that  the  disbursing  officers  of  a  county  will 
permit  what  the  plaintiff  alleges  to  be  illegal  acts. 

If  the  act  as  alleged  in  the  complaint  is  unconstitutional,  the 
appointment  by  the  defendants  would  be  no  protection  to  the  audit- 
ing and  disbursing  officers  for  paying  the  salaries  and  expenses. 
Should  any  attempt  of  that  kind  be  made  by  them,  the  plaintiff  has 
a  perfect  remedy  against  them.  As  was  said  by  the  court  in  I^eo- 
j)le  V.  Canal  Board  {supra),  "  that  no  injury  necessarily  results 
from  the  action  of  the  canal  board  is  very  evident ;  and  it  is  equally 
apparent  that  no  injury  can  possibly  result  to  the  state  from  the 
action  of  that  body  alone,  without  the  concurrence  of  other  facts  not 
averred  or  proved,  and  without  the  action  of  other  officials  who  it 
cannot  be  assumed  will  do  any  act  affecting  the  funds  of  the  state, 
except  as  authorized  by  a  law  constitutionally  valid." 

The  judgment  should  be  affirmed,  with  costs. 

Parker,  P.  J.,  Smith,  Chase  and  Houghton,  J  J.,  concurred. 
Judgment  affirmed,  with  costs. 


Clayton  H.  Griswold,  Appellant,  v.  J.  Fred  Manning,  Respondent. 

Wrongfvl  detention  —  what  allegations  establish  it  —  ownership  implies  right  to 
possession  —  allegation  as  to  the  demand — a  drfense  need  not  be  aniieipated  by  the 
plaintiff. 

A  complaint  in  an  action  for  a  wrongful  detention,  which  alleges  absolute  owner- 
ship in  the  plaintiff,  need  not  allege  that  the  plaintiff  is  entitled  to  immediate 
possession  of  the  chattels  in  question,  as  ownership  imports  right  to  possession. 

A  statement  that  the  defendant  is  in  possession  of  property  owned  by  the  plain- 
tiff, which  he  refuses  to  deliver  upon  demand,  sets  forth  facts  showing  a  wrong- 
ful detention. 

The  compUint  need  not  expressly  aver  that  the  demand  was  made  by  the  plain- 
tiff personally  or  by  his  authorized  agent. 

The  fact  that  the  complaint  unnecessarily  alleges  "  that  said  chattels  (the  horsesx 
were  delivered  into  the  possession  of  said  defendant  for  the  purpose  of  having 
said  defendant  train  said  animals  for  trotting  purposes,"  merely  shows  that  the 
defendant  was  in  possession  for  no  definite  time,  his  right  to  such  possession 
being  terminated  by  the  plaintiff's  demand  for  the  chattels.  It  does  not  impose 
ui>on  the  plaintiff  the  duty  of  anticipating  any  defense  of  a  right  of  detention 
which  the  defendant  may  have  under  an  unexpired  contract  of  lease  or  by 
virtue  of  a  lien. 
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Appeal  by  the  plaintiff,  Clayton  H.  Griswold,  from  a  final  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in 
the  office  of  the  clerk  of  the  county  of  Chemung  on  the  13th  day  of 
February,  1901,  upon  the  dismissal  of  the  complaint  by  direction  of 
the  court  after  a  trial  at  the  Chemung  Trial  Term  ;  the  appeal  is 
also  stated  to  be  from  an  order  made  at  the  Madison  Special  Term 
and  entered  in  said  clerk's  office  on  the  6th  day  of  March,  1901, 
denying  the  plaintiff's  motion  to  vacate  the  aforesaid  judgment; 
and  notice  is  given  of  an  intention  to  bring  up  for  review,  upon  such 
appeal,  a  judgment  entered  in  said  clerk's  office  on  the  11th  day  of 
February,  1901,  and  also  several  orders  entered  in  the  action. 

JiosweU  It.  Mo88  and  Frank  C.  Ogden^  for  the  appellant. 

Frederick  CoUin  and  C.  H.  Fverts,  for  the  respondent 

Edwards,  J. : 

The  complaint  alleges  that  the  plaintiff  is  the  owner  of  the  chat- 
tels therein  described,  of  the  value  stated,  and  that  the  defendant, 
who  is  in  possession  of  the  same,  refuses,  after  demand  made,  ta 
deliver  them  to  the  plaintiff. 

The  trial  court  dismissed  the  complaint  on  the  ground  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  dismissal  of  the  complaint  was  error.  It  contained  every 
statement  of  fact  essential  to  a  recovery.  Allegations  of  plaintiff's 
ownership  of  property,  of  defendant's  possession  and  his  refusal,  on 
demand,  to  deliver  to  plaintiff  are  sufficient.  {Chapifi  v.  Merchants^ 
J^atianaZ  Bank,  31  Hun,  529;  Barry  v.  Calder,  48  id.  449.) 
Proof  of  these  allegations  on  the  trial,  in  the  absence  of  any  evi- 
dence on  the  part  of  the  defendant  showing  a  right  of  detention, 
would  entitle  the  plaintiff  to  recover. 

The  defendant  contends  that  the  complaint  lacks  essential  aver- 
ments in  an  action  for  wrongful  detention,  one  of  which  is  that  it 
does  not  allege  that  the  plaintiff  is  entitled  to  immediate  possession. 
Snch  allegation  is  unnecessary  where  absolute  ownership  is  alleged. 
Ownership  imports  a  right  of  possession.  The  complaint  must  show 
the  title  to  the  property  in  the  plaintiff  or  his  right  to  possession  by 
virtue  of  some  special  property  therein.  Both  of  these  are  not 
essential.  Either  is  sufficient  to  entitle  him  to  maintain  an  action. 
{Bemey  v.  Drexel,  33  Hun,  35 ;  Kerner  v.  Boardman,  39  N.  Y. 
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St.  Repr.  61.)  Another  ground  for  impugning  the  sufficiency  of 
the  complaint  is  that  it  does  not  set  forth  facts  showing  that  the 
detention  is  wrongful.  I  think  this  proposition  is  incorrect.  A 
statement  that  defendant  is  in  possession  of  property  owned  by  the 
plaintiff  which  he  refuses  after  demand  to  deliver  sets  forth  a 
wrongful  detention. 

Another  contention  of  the  defendant  is  that  the  allegation  of 
demand  and  refusal  in  the  complaint  is  insufficient  for  the  reason 
that  it  is  not  therein  stated  that  the  demand  was  made  by  the  plain- 
tiff personally  or  by  his  authorized  agent.  I  think  this  is  untenable. 
The  ordinary  import  of  an  allegation  that  a  demand  was  made  is 
that  it  was  made  by  the  plaintiff  personally  or  by  some  one  author- 
ized to  act  for  him,  and  not  by  a  stranger  ;  and  the  defendant  must 
have  understood  this  to  be  the  meaning  of  the  pleading  and  could 
not  have  been  misled  thereby,  especially  when  taken  in  connection 
with  the  immediately  preceding  statement  in  the  complaint,  ^^  that 
«ince  the  close  of  the  summer  season,  said  plaintiff  has  been  endeav- 
oring to  get  possession  of  said  chattels." 

In  addition  to  the  allegations  stated,  the  complaint  further  avers 
"  that  said  chattels  (the  horses)  were  delivered  into  the  possession 
of  said  defendant  for  the  purpose  of  having  said  defendant  train 
said  animals  for  trotting  purposes."  This  is  an  unnecessary  allega- 
tion. It  is  surplusage  which  the  plaintiff  could  ignore  on  the  trial 
or  he  could  prove  it  without  affecting  his  cause  of  action.  It  simply 
shows  that  the  defendant  was  in  possession  of  the  horses  by  the 
permission  of  the  plaintiff  for  no  definite  time  and  as  a  conclusion 
of  law,  the  defendant's  right  of  possession  was  terminated  by  the 
plaintiff's  demand.  If  the  defendant  has  any  right  of  detention 
under  an  unexpired  lease  or  contract,  or  by  virtue  of  a  lien,  it  is  a 
matter  of  defense  and  must  be  pleaded  by  him  in  justification.  The 
plaintiff  was  not  bound  in  his  complaint  to  anticipate  any  such 
defense  and  set  up  matters  in  avoidance. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event. 

Parker,  P.  J.,  Smith,  Chase  and  Houghton,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event. 
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In  the  Matter  of  the  ApplicAtion  of  Jacob  Beenner,  as  Commis- 1    67        375 
sioner  of  Jurors  in   the   County    of    Kings,    Respondent,    to  ^  ^^j        375 
Compel  the  Deliverj'^  of  the  Books  and  Papers  Belonging  and     7^       *^^^ 
Appertaining  to  Such  Office  of  Commissioner  of  Jurors,  in  the 
Co\mty  of  Kings,  and  now   in  the  Possession  of  William  E. 
Melody,  Appellant. 

Oammistumer  of  jurors  in  ^ngs  county  —  Tie  is  a  county  officer  and  cannot  be  law- 
fully appointed  by  the  judges  of  the  Appellate  Division — proceedings  to  compel 
delivery  of  t?ie  books  of  a  public  office — a  certifleate  of  appointment  as  prima  facie 
evidence  thereof, 

Section  2471a  of  the  Code  of  Civil  Procedure,  authorizing  the  institution  of  pro* 
cecdings  to  compel  the  delivery  to  a  public  officer  of  the  books  pertaining  to 
bis  office,  was  not  designed  to  enable  contesting  claimants  to  try  the  title  to  an 
office.  The  statute  cannot,  however,  be  successfully  invoked  unless  the  appli- 
cant's title  to  the  office  is  clear  and  free  from  reasonable  doubt. 

The  mere  possession  of  a  certificate  of  election  or  of  appointment  and  the  taking 
of  the  constitutional  oath  of  office  do  not  establish  a  prima  facie  right  to  an 
office.    The  certificate  must  be  signed  by  some  one  having  legal  authority 

Section  2  of  article  10  of  the  Constitution  of  1894,  which  provides:  "All  county 
officers,  whose  election  or  appointment  is  not  provided  for  by  this  Constitution, 
•shall  be  elected  by  the  electors  of  the  respective  counties  or  api>ointed  by  the 
boards  of  supervisors,  or  other  county  authorities,  as  the  Legislature  shall 
direct,''  relates  to  all  official  duties  which,  at  the  time  of  the  adoption  of  such 
Constitution,  were  vested  in  local  officers,  and  inhibits  the  transfer  of  such 
duties  to  officers  not  elected  by  the  electors  of  the  locality  or  appointed  by  the 
local  authorities,  and  the  purpose  of  the  constitutional  provision  cannot  be 
evaded  by  any  change  in  the  name  of  the  officer  or  any  colorable  change  of 
duties. 

Chapter  602  of  the  Laws  of  1901,  which  provides,  among  other  things,  for  the 
appointment  by  the  judges  in  the  Appellate  Division  of  the  Supreme  Court  in 
the  second  Judicial  department,  or  a  majority  of  them,  of  a  commissioner  of 
Jurors  for  the  county  of  Kings,  violates  the  constitutional  provision  above 
mentioned,  as  substantially  the  same  duties  imposed  upon  the  commissioner  of 
Jurors  by  the  act  in  question  were  for  many  years  prior  to  the  adoption  of  the 
Constitution  of  1894  performed  by  an  officer  also  known  as  the  commissioner 
of  Jurors. 

The  commissioner  of  Jurors  of  a  county  is  a  county  officer  within  the  meaning  of 
the  above-mentioned  constitutional  provision. 

Appeal  by  William  E.  Melody  from  an  order  of  the  Supreme 
Oourt,  made  at  the  Kings  County  Special  Term  and  entered  ia  the 
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office  of  the  clerk  of  the  county  of  Kings  on  the  4th  day  of  June, 
1901,  committing  the  said  William  E.  Melody  to  the  county  jail  of 
Kings  county  until  he  delivers  to  Jacob  Brenner  all  the  books 
and  papers  appertaining  and  belonging  to  the  office  of  commis 
sioner  of  jurors  of  Kings  county,  or  until  he  is  otherwise  dis- 
charged according  to  law. 

This  appeal  was  transferred  from  the  second  department  to  the 
third  department. 

On  May  13,  1901,  pursuant  to  chapter  602  of  the  Laws  of  1901,  a 
majority  of  the  justices  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  second  judicial  department  made  and  filed  an  appoint- 
ment in  writing  of  the  respondent,  Jacob  Brenner,  as  commissioner 
of  jurors  in  the  county  of  Kings.  The  respondent  took  the  con- 
stitutional oath  of  office  on  May  14,  1901,  filed  the  same  in  the 
office  of  the  clerk  of  Kings  county  and  in  the  office  of  the  Secretary 
of  State,  and  then  demanded  of  the  appellant,  William  E.  Melody, 
who  was  the  incumbent  of  the  office,  the  possession  of  the  books 
and  papers  appertaining  to  such  office,  and  his  demand  was  refused. 
Thereafter,  after  a  hearing,  on  the  return  of  an  order  to  show  cause 
made  by  a  justice  of  the  Supreme  Court  of  the  second  judicial 
district,  the  said  justice  made  the  order  from  which  this  appeal  is 
taken. 

Robert  H.  Elder  and  Charles  H,  Hyde^  for  the  appellant. 

Henry  TT.  Goodrich  and  Frank  S,  Black,  for  the  respondent. 

Edwards,  J. : 

The  application  for  the  order  was  made  under  section  2471a  of 
the  Code  of  Civil  Procedure.  The  ground  of  the  resistance  of 
the  application  was,  that  the  appointment  of  the  applicant  under 
chapter  602  of  the  Laws  of  1901  is  in  contravention  of  section  2  of 
article  10  of  the  Constitution,  and  for  this  reason  is  void. 

The  learned  counsel  for  the  respondent  urges  two  distinct  and 
independent  grounds  for  sustaining  the  order:  First.  That  the 
respondent  established  9^  prima  facie  right  to  the  office ;  and,  second^ 
that  the  act  under  which  his  appointment  was  made  is  constitutional. 
He  contends  that  this  proceeding  is  not  a  substitute  for  a  writ  of 
quo  warranto,  but  is  designed  simply  as  a  summary  remedy  in  favor 
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of  a  public  oflScer  establishing  a  prima  fade  right  to  an  office  for 
obtaining  possession  of  the  books  and  papers  belonging  to  the  office. 
It  is  quite  true  that  the  purpose  of  this  statute  is  not  to  enable  con- 
testing claimants  to  try  the  title  to  an  office ;  but  it  is  equally  true  and 
well  settled  that  the  statute  cannot  be  successfully  invoked  unless  the 
title  of  the  applicant  is  clear  and  free  from  reasonable  doubt.  {Mat- 
ter of  Sells,  15  App.  Div.  571 ;  Matter  of  North  v.  Gary,  4  T.  & 
C.  357 ;  People  ex  rel.  Hodgkinson  v.  Stevens^  5  Hill,  631 ;  People 
ex  rel,  Devlin  v.  Peahody,  5  Abb.  Pr.  201 ;  Matter  of  Baker,  11 
How.  Pr.  429;  Matter  of  Carpenter,  7  Barb.  37.)  The  rule  laid 
down  by  Kent,  C.  J.,  in  the  Hodgkinson  Case  {supra)  under  a  statute 
containing  similar  provisions,  and  for  which  this  is  a  substitute,  that 
**  An  officer  acting  under  the  statute  in  question  has  no  right  to  grant 
the  order  prayed  for,  unless  the  title  of  the  applicant  is  clear  and  free 
from  reasonable  doubt,"  has  since  been  frequently  cited  and  fol- 
lowed. It  was  undoubtedly  a  recognition  of  this  principle  that 
prompted  the  suggestion  by  Mr.  Justice  Bartlett  in  Matter  of 
SeUs  {supra)  "  where  the  undisputed  facts  presented  upon  the  appli- 
cation show  beyond  substantial  doubt  or  controversy  that  the  elec- 
tion or  appointment  of  the  person  claiming  the  books  and  papers 
was  void,"  a  proper  case  may  arise  for  the  refusal  of  the  relief 
sought.  The  mere  possession  of  a  certificate  of  election  or  of 
appointment  and  the  taking  of  the  constitutional  oath,  do  not  estab- 
lish B,  prima  facie  right  to  an  office.  The  certificate  must  be  signed 
by  some  one  having  legal  authority.  The  opinions  of  Mr.  Justice 
URBXioKinMatter  of  Foley  (8  Misc.  Rep.  196;  S.  C,  28  N.  Y. 
Supp.  611)  and  Judge  Gray  in  Matter  of  Bradley  {Ul  K  Y.  527), 
quoted  by  the  respondent's  counsel,  are  not  in  conflict  with  the 
rule  as  here  stated.  In  the  former  it  is  said  that  "  where  a  person 
produces  a  certificate  of  election  from  the  proper  election  ojjUcers^^ 
with  proof  that  he  has  taken  and  filed  the  oath  and  given  the  under- 
taking, he  is  entitled  to  the  delivery  of  the  books  and  papers  of  the 
office;  and  in  the  latter  that  "all  the  petitioner  was  required  to 
establish  was  the  fact  of  his  election  as  evidenced  by  the  proper 
certificate,  and  that  he  had  duly  qualified."  It  is  self-evident  that 
a  certificate  is  not  a  ^^ proper  certificate  "  which  is  not  made  by  one 
having  legal  authority  to  issue  it.  I  think  the  proposition  too  clear 
to  be  controverted  that  if  the  justices  of  the  Appellate  Division  had 
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no  right  under  the  Constitution  to  make  the  appointment  under 
which  the  plaintiff  claims,  he  does  not  hold  a  proper  certificate,  or 
establish  ^  prima  facie  right  to  the  possession  of  the  office. 

The  respondent's  counsel  urges  that  whether  Brenner  is  legally- 
appointed  or  not,  at  least  that  part  of  the  act  of  1901  which  termi- 
nates the  official  existence  of  Melody  is  constitutional,  and  that  he, 
therefore,  has  no  color  of  title  to  the  office.  While  this  may  be 
gravely  doubted,  the  consideration  of  that  question  is  not  here  essen- 
tial. It  is  a  sufficient  answer  to  say  that  the  applicant  must  prevail, 
if  at  all,  on  the  strength  of  his  title  and  not  on  the  weakness  of  the 
title  of  his  adversary. 

This  brings  us  to  the  consideration  of  the  question  whether  that 
part  of  the  act  of  1901  (Chap.  602,  §  1)  which  provides  for  the  man- 
ner of  the  appointment  of  a  commissioner  of  jurors  in  the  county 
of  Bangs  is  violative  of  section  2  of  article  10  of  the  Constitution. 
The  part  of  the  section  which  it  is  claimed  that  the  statute  in  ques- 
tion offends  reads  as  follows :  ^^  All  county  officers,  whose  election 
or  appointment  is  not  provided  for  by  this  Constitution,  shall  be 
olected  by  the  electors  of  the  respective  counties  or  appointed  by 
the  boards  of  supervisors,  or  other  county  authorities,  as  the  Legis- 
lature shall  direct."  The  next  sentence  of  the  section  contains  a 
similar  provision  in  respect  to  the  election  or  appointment  of  city, 
town  and  village  officers,  and  the  remaining  sentence  reads :  ^^  All 
other  officers,  whose  election  or  appointment  is  not  provided  for  by 
this  Constitution,  and  all  officers,  whose  offices  may  hereafter  be 
created  by  law,  shall  be  elected  by  the  people,  or  appointed,  as  the 
Legislature  may  direct." 

This  section,  which  is  precisely  the  same  as  the  corresponding 
section  in  the  Constitution  of  1846,  has  been  the  subject  of  judicial 
construction  by  the  Court  of  Appeals.  In  People  v.  Pinckney  (32 
N.  Y.  377)  it  is  said  by  Judge  Davis,  writing  the  opinion  of  the 
court,  "  It  is  settled  by  that  case  (  People  v.  Draper,  15  N.  T. 
532)  that  the  officers  and  offices  designated  or  intended  in  the  first 
two  sentences  of  the  section,  are  those  *  instituted  a/nd  existhig 
under  actual  Ioajos  of  the  State '  at  the  time  of  the  adoption  of  the 
Constitution;  *  *  *  'It  will  be  perceived,'  said  Denio,  J., 
*  that  four  classes  of  officers  are  referred  to  in  the  section :  JFtrst, 
those  whose  election  or  appointment  is  provided  for  by  the  Consti- 
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tution ;  these  are  named  only  to  be  excluded  from  the  direction 
given.  Second.  Existing  local  officers^  the  then  present  county^ 
citi/,  town  and  viUage  officers ;  these  are  to  he  choseii  hy  constitu- 
encies in  their  respective  localities.  Third.  All  existing  offices  * 
whose  election,  &c.,  is  not  provided  for  by  this  Constitution,  and 
who  are  other  than  county,  city,  town  and  village  officers ;  and, 
Fourth.  All  officers  of  every  description,  both  local  and  general, 
whose  offices  were  thereafter  created  by  law.'  *  *  *  The  Peo- 
ple V.  Draper  settles  also  two  other  propositions.  *  *  *  First. 
That  the  city,  town  or  county  offi^  to  which  the  legislature  may 
direct  the  appointment  under  the  fourth  clause,  must  be  created 
subsequent  to  the  Constitution  ;  and  not  the  officer  mereh/ ;  or  in 
other  words,  that  ^  it  is  not  enough  to  take  the  case  out  of  the  pro- 
visions of  this  section,  that  the  names  of  offices  existing  when  the 
Constitution  was  adopted,  are  afterwards  changed  by  an  act  of  the 
legislature,  or  that  their  functions  are  colorably  modified  >  *  *  * 
The  test,  therefore,  must  be  whether  the  functions  conferred  are 
substantially  new  in  the  sense  that  they  were  not  exercised  by  pub- 
lic civil  officers  at  the  time  the  Constitution  was  adopted." 

In  People  v.  Raymond  (37  N.  Y.  428),  which  was  an  action 
brought  to  determine  the  title  of  Raymond  to  the  office  of  com- 
missioner of  taxes  and  assessments  of  the  city  and  county  of  New 
York,  to  which  office  he  was  appointed  by  the  Governor,  pursuant 
to  chapter  410,  Laws  of  1867,  Judge  Grover,  writing  the  opinion 
of  the  court,  says :  **  It  is  claimed  by  the  counsel  of  the  respondent 
that  the  act  in  question  is  in  conflict  with  section  two,  article  ten,  of 
the  Constitution,  and,  therefore,  void.  *  *  *  To  determine 
whether  the  act  in  question  is  constitutional  so  far  as  the  power  of 
appointment  is  thereby  vested  in  the  governor,  with  the  consent  of 
the  senate,  it  is  necessary  to  determine  whether  the  office  in  substance 
existed  at  the  tiTne  of  the  adoption  of  the  present  Constitution. 
*  *  *  The  plain  intention  of  the  section  of  the  Constitution 
in  question  was  to  preserve  to  localities  the  control  of  the  official 
functions  of  which  they  were  then  possessed^  and  this  control  was 
carefully  preserved  consistent  with  the  power  of  the  legislature  to 
make  needful  changes  hy  restricting  the  power  of  appointment  of 

*3ie. 
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other  officers  to  perforin  the  same  functions  to  the  people^  or  some 
authority  of  the  locality.  *  *  *  It  is  not  enoagli  that  the  name 
of  the  officer  is  changed  or  the  powers  enlarged,  to  authorize  the  legis- 
lature to  confer  upon  the  governor  the  appointment  of  officers  to 
discharge  the  duties  performed  by  city  officers  at  the  adoption  of 
the  Constitution.''  In  the  same  case,  Hunt,  Ch.  J.,  says :  "  In 
effect,  the  legislature  have  divided  the  duties  of  assessors,  as  they 
existed  in  1846,  and  have  given  an  important  part  of  them  to  com- 
missioners of  taxes  and  assessments.  The  assessors  are  elected  by 
the  city  and  county  authorities,  or  divisions  of  them ;  and,  under 
article  ten,  section  two,  these  commissioners  must  be  elected  in  the 
same  manner.  *  *  *  The  present  law  is  in  violation  of  this 
principle." 

In  People  ex  rel.  Bolton  v.  AWertaon  (55  N.  T.  50),  Allen,  J., 
writing  the  opinion  of  the  court,  says :  "  The  purpose  and  object  of 
section  2  of  article  10  of  the  Constitution,  as  is  very  obvious,  was  to 
secure  to  the  several  recognized  civil  and  political  divisions  of  the 
state  the  right  of  local  self-government,  by  requiring  that  all  county, 
city,  town  and  village  officers,  whose  election  or  appointment  was 
not  provided  for  by  the  Constitution,  save  those  whose  offices  might 
thereafter  be  created  by  law,  should  be  elected  by  the  electors  of 
the  respective  municipalities,  or  appointed  by  such  authorities  thereof 
as  the  legislature  should  designate.  As  to  offi^ces  known  and  in  exist- 
ence at  the  time  of  the  adoption  of  the  Constitution^  this  provision 
is  absolute  in  its  prohibition  of  an  appointment  hy  the  central  gov- 
ernment or  its  authority^  or  hy  any  body  other  than  the  local  elec- 
torsy  or  some  local  authority  designated  hy  lam).  *  *  *  The 
Constitution  cannot  be  evaded  by  a  change  in  the  name  of  an  office, 
nor  can  an  office  be  divided  and  the  duties  assigned  to  two  or  more 
officers  under  different  names,  and  the  appointment  to  the  offices 
made  in  any  manner  except  as  authorized  by  the  Constitution ;  and 
courts  will  scrutinize  acts  of  the  legislature  and  see  that  the  Consti- 
tution is  not  evaded  and  its  intent  frustrated  by  a  mere  colorable 
change  in  the  designation  and  title  or  the  duties  of  an  officer,  when 
the  appointment  is  taken  from  the  locality,  and  will  hold  the  act 
void  unless  the  change  is  real  and  substantial." 

In  People  ex  ret.  Jackson  v.  Potter  (47  N.  Y.  375)  it  is  said  by 
the  court,  ^^  a  Constitution  is  to  be  held  as  prepared  and  adopted  in 
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reference  to  existing  statutory  laws  upon  the  provisions  of  which 
in  detail,  it  must  depend  to  be  set  in  practical  operation." 

From  these  and  other  authorities  which  might  be  cited,  it  must 
be  regarded  as  well  settled  that  the  purpose  of  the  constitutional 
provision  in  question  is  to  secure  to  localities  the  fundamental  light 
of  self-government ;  that  it  protects  all  official  duties  existing  at  the 
time  of  its  adoption  vested  in  local  officers,  and  inhibits  the  trans- 
ference of  such  duties  to  officers  not  elected  by  the  electors  of  the 
locality,  or  appointed  by  local  authorities ;  that  it  is  not  the  officer, 
but  the  office,  the  existing  duties  and  functions,  to  which  the  pro- 
tection is  extended  and  which  cannot  be  transferred  to  an  officer 
elected  or  appointed  other  than  in  the  prescribed  manner.  Nor  can 
this  be  done  by  any  change  of  name  or  colorable  change  of  duties. 

Under  this  construction  it  becomes  necessary  to  ascertain  the 
duties  of  the  office  in  question  and  whether  substantially  the  same 
duties  were  performed  by  any  officer  at  the  time  of  the  adoption  of 
the  Constitution,  and  the  particular  officer  on  whom  the  same  were 
devolved. 

Prior  to  1858,  the  statute  imposed  upon  the  clerk  of  Kings  county 
the  duties  of  the  preparation  of  the  ballots  and  the  drawing  of 
jurors,  and  provided  the  manner  in  which  it  should  be  conducted 
by  him.  (2  R.  S.  [Edm.  ed.]  411.)  By  chapter  322  of  the  Laws  of 
1858  the  Legislature  provided  for  an  officer,  "  who  shall  be  known 
as  the  commissioner  of  jurors  for  the  county  of  Kings,"  "to 
be  appointed  by  a  board,  which  shall  consist  of  the  county  judge,  the 
district  attorney,  the  sheriff,  the  surrogate,  and  the  justices  of  the 
court  of  sessions  of  Kings  county,"  and  imposed  upon  him  the  duty 
of  "  the  selection  and  summoning  of  jurors  in  the  county  of  Kings." 
The  act  provided  that  the  commissioner  appointed  should  take  and 
tile  an  oath  of  office  in  the  county  clerk's  office,  execute  a  bond  to 
the  supervisors  of  the  county,  to  be  approved  by  the  chairman,  make 
an  annual  report  to  the  board  of  supervisors,  and  pay  over  to  the 
county  treasurer  once  in  three  months  all  moneys  in  his  hands 
received  as  commissioner  of  jurors.  He  was  authorized  to  appoint 
one  assistant,  and  so  many  more  as  the  board  of  supervisors  might 
direct ;  and  the  supervisors  of  the  county  were  required  to  provide 
suitable  rooms  and  accommodations  for  his  office,  to  pay  his  salary 
and  his  assistants,  and  for  books,  stationery  and  other  expenses. 
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This  act  was  amended  by  chapter  378,  Laws  of  1862,  which  pro- 
vided that  the  appointment  of  the  commissioner  of  jurors  for  the 
county  of  Kings  should  thereafter  be  vested  in  a  board  consisting 
of  the  county  clerk,  the  district  attorney  and  the  surrogate  of  the 
county.  It  was  again  amended  by  chapter  821  of  the  Laws  of 
1866,  which  provided  that  the  appointment  of  the  commissioner  of 
jurors  for  the  county  of  Kings  should  thereafter  be  vested  in  a 
board  consisting  of  the  sheriff,  county  judge  and  district  attorney 
of  Kings  county,  and  the  judge  of  the  City  Court  of  Brooklyn.  It 
was  again  amended  by  chapter  315  of  the  Laws  of  1870,  which 
vested  the  appointment  of  the  commissioner  of  jurors  in  the  county 
judge,  surrogate  and  county  treasurer  of  Kings  county,  or  a 
majority  of  them. 

The  act  under  which  the  respondent  was  appointed  commissioner 
of  jurors  in  Kings  county  (Laws  of  1901,  chap.  602)  provides  that 
"  There  shall  be  a  commissioner  of  jurors  in  each  county  of  the 
state  having  a  population  of  one  million  or  more,"  and  that  ^^  Each 
commissioner  of  jurors  appointed  under  the  provisions  of  this  act 
shall  be  vested,  within  the  county  within  which  he  has  been  appointed, 
with  all  power  and  authority  conferred  by  law  upon  a  commissioner 
of  jurors,  or  other  officer  authoiized  by  law  to  make  a  list  of  persons 
to  serve  as  jurors,  in  office  at  the  date  of  the  passage  of  this  act 
within  the  county  in  which  a  commissioner  of  jurors  shall  be 
appointed  under  the  provisions  of  this  act ;  and  all  provisions  of  law 
authorizing  a  commissioner  of  jurors  or  other  officer  authorized  by 
law  to  make  a  list  of  persons  to  serve  as  jurors  in  such  county  to  do 
or  perform  any  official  act,  shall  apply  to  the  commissioner  of  jurors 
appointed  under  the  provisions  of  this  act."  It  also  provides  that 
the  rent  of  the  office  for  the  commissioner,  the  cost  of  the  books  and 
stationery,  together  with  his  salary,  and  the  salary  of  his  assistant, 
clerks,  stenographers  and  messengers,  shall  be  a  county  charge, 
^'  and  shall  be  audited  and  paid  as  are  the  compensation  and  expenses 
of  county  officers."  It  vests  the  appointment  of  the  commissioner 
of  jurore  in  the  justices  of  tiie  Appellate  Division  of  the  Supreme 
Court  in  the  department  in  which  such  county  is  situated,  or  a 
majority  of  them. 

As  a  result  of  our  examination  of  the  various  statutes,  it  appears 
that  the  same  essential  functions  that  are  by  the  act  of  1901  (Chap. 
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602)  required  to  be  performed  by  the  commissioner  of  jurors  therein 
provided  for,  were  until  1858  performed  by  the  county  clerk,  and 
were  then  transferred  by  an  act  of  the  Legislature  to  a  "  commis- 
sioner of  jurors  for  the  county  of  Kings,"  appointed  by  county 
authorities,  who  has  ever  since  performed  the  same  substantial 
duties,  and  has  ever  been  appointed  by  county  authorities,  except 
that  intermediate  the  amendment  of  1866  and  the  amendment  of 
1870,  the  judge  of  the  City  Court  of  Brooklyn  was  permitted  to 
participate  with  county  officers  in  the  appointment.  That  the 
duties  imposed  by  the  act  of  1901  upon  the  commissioner  of  jurors 
are  substantially  the  same  as  before  the  act,  and  before  the  adoption 
of  the  Constitution,  were  imposed  upon  the  commissioner  of  jurors 
for  the  county  of  Kings  cannot  be  questioned.  This  was  the  view 
of  the  learned  justice  who  made  the  order  appealed  from,  who  says, 
in  his  opinion,  that  "no  new  office  has  been  created.  *  *  * 
Additional  duties  have  been  added  to  the  service,  but  the  office  as  it 
originally  existed  must  be  held  as  having  been  continued."  The 
essential  change  is  in  the  manner  of  appointment,  which,  by  the  act, 
is  made  by  State  instead  of  local  authorities.  Although  the  act  of 
1901  devolves  upon  the  commissioner  some  additional  duties,  this 
does  not  authorize  the  change  made  in  the  statute  of  the  appointing 
power  from  county  to  State  authorities.  As  is  said  in  People  v. 
Ba/ymond  {aupra) :  "  It  is  not  enough  that  the  name  of  the  officer 
is  changed  or  the  powers  enlarged,  to  authorize  the  legislature  to 
confer  upon  the  governor  the  appointment  of  officers  to  dis- 
charge the  duties  performed  by  city  officers  at  the  adoption  of  the 
Constitution." 

The  learned  counsel  for  the  respondent  strenuously  urges  that  the 
duties  of  the  office  of  commissioner  of  jurors  bear  no  relation  to 
the  county  as  a  political  division  of  the  State,  and  that  he  is  not  an 
officer  of  the  municipality  or  county,  but  simply  an  aid  to  the  court 
in  the  discharge  of  its  judicial  duties.  This  was  the  view  taken  by 
the  learned  justice  who  granted  the  order,  who  says  that  the  com- 
missioner of  jurors  "  performs  functions  most  closely  related  to  and 
essentially  connected  with  the  court  and  the  administration  of  jus- 
tice, though  not  in  any  sense  af  a  judicial  character."  It  is  quite 
true  that  his  duties  are  closely  related  to  the  court,  and  that  he  is 
an  aid  to  the  court  in  the  administration  of  justice.    This  is  equally 
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true  of  the  county  clerk,  who  is  an  officer  of  the  court,  and  who,  in 
other  counties,  performs  the  same  duties  and  others  of  equal  impor- 
tance in  their  relation  to  the  courts  and  in  the  administration  of 
justice,  but  the  duties  which  he  renders  are  those  peitaining  to  the 
office  of  a  county  officer.  A  sheriff,  in  executing  the  processes  and 
mandates  of  the  court,  and  in  the  discharge  of  other  duties,  is  a  very 
important  and  indispensable  aid  to  the  court,  but  the  duties  so  per- 
formed by  him  are  unquestionably  those  of  a  county  officer,  and 
under  the  inhibition  of  the  Constitution  such  duties  could  not  be 
transferred  to  a  new  officer  not  elected  by  the  people  of  the  county 
nor  appointed  by  county  authorities.  I  am  of  the  opinion  that 
while  the  commissioner  of  jurors  is  closely  related  to  the  court,  and 
an  aid  to  the  court,  he  is  also  a  county  officer,  performing  the  same 
essential  duties  which  at  the  time  of  the  adoption  of  the  Constitution 
of  1894  were  performed  by  a  county  officer,  and  are  within  the  pro- 
tection of  the  constitutional  provision  which  secures  the  performance 
of  such  duties  to  officers  elected  by  the  electors  of  the  county,  or 
appointed  by  county  authorities ;  and  that  for  this  reason  that  part 
of  the  act  of  1901  which  devolves  the  appointment  upon  the  jus- 
tices of  the  Appellate  Division  of  the  Supreme  Court,  who  are  State 
authorities,  is  violative  of  the  constitutional  provision,  and  the 
appointment  held  by  the  respondent  is,  therefore,  void. 

The  order  appealed  from  should  be  reversed,  with  costs  to  the 
appellant,  and  the  application  be  denied. 

Parker,  P.  J.,  Smith,  Chase  and  Houghton,  JJ.,  concurred. 

Order  made  June  4,  1901,  committing  the  appellant,  reversed, 
with  costs  to  appellant,  and  application  denied,  with  costs. 
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Geoboe  Washer,  Appellftnt,  v.  Wabben  J.  Slateb,  Respondent. 

FiUie  imprisonment — ths  commitment  of  an  alleged  insane  pereon  to  an  aeylum  upon 
the  petition  tf  hie  eon-in-Um  is  not  authorized — tehat  physician^  eertifieate  does 
not  show  insanity. 

In  an  action  to  Teox>ver  damages  for  false  imprisonment  it  appeared  that  the 
defendant,  who  was  a  son*in-law  of  the  plaintiff,  instituted  a  proceeding  to 
have  the  plaintiff  confined  in  an  insane  asylum,  based  upon  his  own  verified 
petition  and  a  certificate  of  lunacy  made  by  two  medical  examiners  upon  the 
blank  form  furnished  by  the  State  Commissioner  in  Lunacy  pursuant  to  the 
statute;  that  in  the  printed  portion  of  the  blank  the  examiners  certified  that 
the  plaintiff  was  insane  and  a  proper  subject  for  custody  and  treatment  in 
some  institution  for  the  insane,  but  in  a  subjoined  statement  of  their  observa- 
tions of  the  plaintiff's  conduct  they  certified:  "  We  are  inclined  to  eaU  him 
*  devilish '  instead  of  insane." 

On  the  petition  and  the  accompanying  certificate  the  county  judge,  without  per- 
sonal service  upon,  or  notice  to,  the  plaintiff,  committed  him  to  an  insane 
asylum,  and  on  the  following  day  made  a  certificate  that  he  had  dispensed 
with  personal  service  upon  the  plaintiff  for  the  reason  "  that  patient  would  not 
comprehend  motive  of  the  proceeding." 

Held,  that  the  order  of  commitment  constituted  no  protection  to  the  defendant,  as 
the  petition  and  the  certificate  did  not  confer  jurisdiction  on  the  county  judge 
for  the  reason  that  under  section  62  of  the  Insanity  Law  (Laws  of  1896,  chap. 
545)  a  son-in  law  of  an  alleged  insane  person  has  no  authority  to  make  an  appli- 
cation for  his  commitment  to  an  insane  asylum,  and  also  because  the  certificate 
of  the  medical  examiDcrs  accompanying  the  petition  did  not  show  that  the 
plaintiff  was  insane  as  required  by  section  61  of  the  statute. 

Houghton,  J.,  dissented. 

Appeal  by  the  plaintiff,  George  Washer,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  Franklin  on  the  18th  day  of  April,  1901, 
upon  the  dismissal  of  the  complaint  by  direction  of  the  court  after 
a  trial  at  the  Franklin  Trial  Term,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  6th  day  of  April,  1901,  denying  the 
plaintiff's  motion  for  a  new  trial  made  upon  the  minutes. 

Badger  <&  Co/ntweU,  for  the  appellant. 

Frederiok  O.  Paddock^  for  the  respondent. 
App.  Div.— Vol.  LXVII.        26 
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EowABDe,  J. : 

This  action  was  brought  to  recover  damages  for  the  false  imprison- 
ment of  the  plaintiff  by  the  defendant  in  the  insane  asylum  at 
Ogdensburg,  N.  Y. 

The  complaint  sets  forth  the  petition  and  certificate  of  the  two 
medical  examiners  presented  to  the  county  judge  of  Franklin 
county  on  the  appUcation  of  the  defendant  to  have  tlie  plaintiff 
adjudged  to  be  insane  and  to  be  committed  to  an  asylum,  and  alleges 
that  they  were  insufficient  to  confer  jurisdiction  on  the  county 
judge  to  malie  the  order  of  commitment. 

The  answer  avers  that  all  the  proceedings  under  the  application 
of  the  defendant  to  the  county  judge  were  regular  and  legal. 

At  the  close  of  the  plaintiff's  case  the  court  dismissed  the  com- 
plaint on  the  ground  that  the  county  judge  had  jurisdiction  to  make 
the  order  of  commitment. 

The  facts  as  disclosed  on  the  trial  are  that  the  application  to  the 
county  judge  was  made  by  the  defendant,  whose  verified  petition 
sets  forth  that  he  is  a  son-in-law  of  the  plaintiff,  and  that  the  facts 
upon  which  the  application  is  based  are  "  Several  irrational  acts, 
such  as  trying  to  obtain  the  arrest  of  parties  for  fictitious  crimes  & 
leaving  his  home  &  going  to  hotel  to  board  without  any  cause  there- 
for <fe  try  to  have  his  wife  who  is  perfectly  sane  kept  under  lock 
<fe  key  &  also  by  making  himself  a  general  nuisance  in  the  com- 
munity." This  petition  was  accompanied  by  a  certificate  of  lunacy 
made  by  two  medical  examiners  upon  the  blank  form  furnished  by 
the  State  Commission  in  Lunacy  pursuant  to  the  statute,  the  printed 
portion  of  which  reads  that  the  examiners  "  being  sevei-ally  and 
duly  sworn,  do  severally  certify  and  each  for  himself  certifies,  with 
the  exceptions  which  are  hereinafter  noted,  as  follows :  *  *  * 
2.  I  have  with  care  and  diligence  personally  observed  and  examined 
on  the  date  of  this  certificate,  namely,  on  the  day  of 

,  now  residing  or  being  at  in  the  county  of  ,  and 

as  a  result  of  such  joint  examination  find,  and  hereby  certify  to  the 
fact,  that  he  is  insane  and  a  proper  subject  for  custody  and  treat- 
ment in  some  institution  for  the  insane,  as  an  insane  person  under 
the  provisions  of  the  statute.  (The  blank  spaces  for  date,  name  and 
residence  were  filled  in  by  the  examiners,  30th  day  of  April,  1900, 
Gteorge  Washer,  Saranac  Lake,  Franklin.) 
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"3.  I  have  formed  the  above  opinion  upon  the  subjoined  facts: 
a.  Facts  indicating  insanity  personally  observed  by  me,  as  fol- 
lows :  The  patient  said." 

The  blank  lines  here  left  in  the  certificate  are  filled  in  by  the  two 
medical  examiners,  with  the  following  statement :  "  That  his  wife, 
daughter  &  son-in-law  had  forged  a  deed  of  some  property  &  that 
he  was  going  to  send  them  to  State  prison  &  he  also  said  many  other 
strange  things  about  his  family.  On  other  subjects  he  seemed  sane 
enough,  but  we  find  that  always  there  has  been  friction  between  hus- 
band &  wife  &  the  present  trouble  seems  to  grow  out  of  the  *  *  * 
fact  that  the  husband  a  year  ago  tried  to  sell  a  house  &  was  prevented 
by  the  family  which  so  angered  him  that  since  that  time  he  has  done 
everything  he  could  think  of  to  annoy  them.  But  considering  all  the 
facts  in  the  case  &  his  age  &  disposition  (which  is  a  very  bad  one)  we 
are  inclified  to  call  him  '  devilish '  instead  of  insame  —  He  has  been 
most  peculiar  for  20  years  &  has  done  many  things  which  might 
be  called  insane,  but  we  are  inclined  to  think  that  his  present  con« 
dition  is  the  result  of  his  great  hatred  for  his  family  —  his  wife  is 
now  at  his  daughter's  &  th^  old  man  is  living  alone  i&  seems  to 
enjoy  himself  <&  seerns  *  *  *  quiet  cj&  /uirmless,^^  On  this 
certificate  and  accompanying  petition  the  county  judge  of  Franklin 
county  on  May  3,  1900,  made  an  order  of  commitment  of  the  plain- 
tiff to  the  St.  Lawrence  State  Hospital,  an  institution  for  the  custody 
and  treatment  of  the  insane.  On  the  following  day  the  plaintiff  was 
received  in  the  State  hospital  at  Ogdensburg,  and  on  that  day  the 
county  judge  made  a  certificate  that  he  had  dispensed  with  personal 
service  on  the  plaintiff,  the  alleged  insane  person,  for  the  reason,  as 
stated  in  the  certificate,  "  that  patient  would  not  comprehend  motive 
of  the  proceeding."  The  plaintiff  remained  in  the  hospital  nineteen 
days.  The  assistant  physician  at  the  hospital  testified  that  he  did 
not  at  any  time  during  the  plaintiff's  stay  there  observe  any  indicar 
tions  of  insanity  in  his  appearance,  manner  or  condition. 

The  proceeding  whereby  the  plaintiff  was  restrained  of  his  liberty 
may  be  briefly  summarized  as  follows :  A  son-in-law,  with  whom 
the  plaintiff  did  not  reside,  on  his  petition,  accompanied  by  a  cer- 
tificate of  two  medical  examiners,  whose  sworn  statement  shows 
that  they  did  not  believe  the  plaintiff  to  be  insane,  but  "  devilish  '* 
only,  made  application  to  the  county  judge,  and  thereupon,  without 
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any  personal  service  upon,  or  notice  to,  tlie  plaintiff,  the  county 
jadge  made  an  order  committing  him  to  an  insane  asylum,  and  the 
following  day  made  a  certificate  that  he  had  dispensed  with  personal 
service  because  the  plaintiff  "  would  not  comprehend  motive  of  the 
proceeding." 

Comment  or  criticism  on  this  proceeding  is  quite  unnecessary. 
The  only  question  for  our  determination  is  whether  the  county 
judge  acquired  jurisdiction  to  make  the  commitment.  The  authority 
of  a  county  judge  to  make  an  order  for  the  commitment  of  a  person 
in  an  institution  for  the  custody  and  treatment  of  the  insane  is 
derived  from  the  statute  (Laws  of  1896,  chap.  545).  Section  60  of 
that  statute  provides  that  *'  A  person  alleged  to  be  insane,  and  who 
is  not  in  confinement  on  a  criminal  charge,  may  be  committed  to 
and  confined  in  an  institution  for  the  custody  and  treatment  of  the 
insane,  upon  an  order  made  by  a  judge  of  a  court  of  record  of  the 
city  or  county,  or  a  justice  of  the  Supreme  Court  of  the  judicial 
district  in  which  the  alleged  insane  peraon  resides  or  may  be, 
adjudging  such  person  to  be  insane,  upon  a  certificate  of  lunacy 
made  by  two  qualified  medical  examiners  in  lunacy,  accompanied 
by  a  verified  petition  therefor,  or  upon  such  certificate  and  petition, 
and  after  a  hearing  to  determine  such  question,  as  provided  in  this 
article."  Section  61  provides  that  "  The  certificate  of  lunacy  must 
show  that  stcch  person  is  insane  and  must  be  made  by  two  reputable 
physicians,  *  *  *  and  show  that  the  condition  of  the  person^ 
examined  is  such  a%  to  require  care  and  treatment  in  an  institutixm 
for  the  care^  custody  and  treatment  of  the  insane.^^  Section  62 
designates  the  person  by  whom,  and  provides  tlie  manner  in  which 
the  application  shall  be  made,  as  follows :  "  Any  person  with  whom 
an  alleged  insane  person  may  reside,  or  at  whose  house  he  may  be, 
or  the  father  or  mother,  husband  or  wife,  brother  or  sister,  or  the 
child  of  any  such  person,  and  any  overseer  of  the  poor  of  the  town, 
and  superintendent  of  the  poor  of  the  county  in  which  any  such 
person  may  be,  may  apply  for  such  order,  by  presenting  a  verified 
petition  containing  a  statement  of  the  facts  upon  which  the  allega- 
tion of  insanity  is  based,  and  because  of  whicli  the  application  for 
the  order  is  made.  Such  petition  shall  be  accompanied  by  the  cer- 
tificate of  lunacy  of  the  medical  examinei-s,  as  prescribed  in  the 
preceding  section." 
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Here  tte  application  was  not  made  by  the  overseer  of  the  poor  of 
the  town,  or  the  superintendent  of  the  poor  of  the  county,  or  by  a 
person  with  whom  the  plaintiff  resided,  or  at  whose  house  he  was, 
or  by  any  relative  specified  in  that  section,  but  was  made  by  the 
son-in-law,  who  was  not,  within  the  legal  meaning,  a  "  child  "  of  the 
plaintiff  and  had  no  more  authority  to  make  the  petition  than  a 
stranger,  and  the  certificate  of  the  medical  examiners  accompanying 
such  application  did  not  show  that  the  plaintiff  was  insane  as 
required  by  the  statute,  but  rather  to  the  contrary. 

I  think  it  quite  clear  that  the  petition  and  the  certificate  did  not 
confer  any  jurisdiction  upon  the  county  judge  to  make  the  order  of 
commitment,  and  his  adjudication  was  no  protection  to  this  defend- 
ant who  instituted  the  proceedings.  For  this  reason  the  judgment 
should  be  reversed  and  a  new  trial  granted,  with  costs  to  the  appel- 
lant to  abide  the  event. 

Pabkbr,  p.  J.,  Smpth  and  Chasb,  JJ.,  concurred ;  Houghton,  J., 
dissented. 

Judgment  reversed  on  the  law  and  facts  and  new  trial  granted, 
with  costs  to  appellant  to  abide  event. 


Edgar  M.  Haines,  as  Trustee  in  Bankniptcy  of  E.  M.  Hein  and 
Jennie  Hein,  Respondent,  v.  Emamuel  M.  Hein  and  Others, 
Appellants. 

Surety  company — iU  sioom  report  filed  mth  the  county  clerk  %$  not  its  only  form  of 
justification  —  what  is  insufficient  as  a  justifi/xUion — its  annual  report  to  the 
Superintendent  of  Insurance  is  not  competent  proof  in  its  favor. 

Section  4  of  chapter  720  of  the  Laws  of  1898,  as  amended  by  chapter  178  of  the 
Laws  of  1895,  which  provides  that  the  Supreme  Court,  in  the  department 
where  the  principal  place  of  business  of  a  surety  company  is  located,  may  at 
any  time  require  the  company  to  file  with  the  county  clerk  a  sworo  statement 
of  its  condition,  and  may  also  require  the  company  to  submit  to  an  examination 
as  to  its  solvency,  and  that  such  statement  and  examination,  when  filed  with 
said  clerk,  or  a  certified  copy  thereof  when  filed  with  any  other  clerk  of  the 
Supreme  Court  or  with  any  other  court,  "shall  be  received  and  considered  as 
given  in  justification  upon"  all  bonds  and  undertakings  executed  by  such  com- 
pany, does  not  prescribe  an  exclusive  method  by  which  the  surety  company 
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must  justify,  and  the  examination  before  a  justice  of  one  of  its  officers  having 
knowledge  of  its  financial  condition  is  sufficient. 

7he  failure  of  the  parties  excepting  to  the  undertaking  to  examine  one  of  the  resi- 
dent assistant  secretaries  of  a  branch  of  the  surety  company,  who  attended  before 
the  justice,  does  not  operate  as  an  abandonment  of  the  exception  to  the  suffi- 
ciency of  the  undertaking,  where  it  appears  that  the  resident  assistant  secretary 
was  the  counsel  for  the  parties  who  gave  the  undertaking,  and  that  he  did  not 
represent  that  he  had  any  knowledge  of  the  financial  condition  of  the  company 
or  offer  himself  as  a  witness,  or  give  any  intimation  that  he  attended  the  pro- 
ceedings for  that  purpose. 

There  is  no  authorit}^  statutory  or  otherwise,  for  receiving,  as  evidence  upon  the 
justification,  a  certified  copy  of  the  annual  report  of  the  surety  comi>any  filed 
In  the  office  of  the  Superintendent  of  Insurance. 

Appeal  by  the  defendants,  Emanuel  M.  Ilein  and  others,  from 
an  order  of  the  Supreme  Court,  made  at  the  Albany  Special  Term 
and  entered  in  the  oflSce  of  the  clerk  of  the  county  of  Albany  on 
the  12th  day  of  October,  1901,  denying  the  defendants'  motion  to 
«et  aside  the  allowance  of  the  undertaking  tiled  herein,  and  also 
from  an  order  bearing  date  the  11th  day  of  September,  1901, 
and  entered  in  said  clerk's  oflBce,  approving  and  allowing  said 
undertaking. 

Mark  Cohn^  John  A.  Delehanty^  Scherer^  Downs  cfe  Towner^ 
John  W.  Walsh  and  James  J,  Farren^  for  the  appellants. 

RosendaU  d&  Ilessberg  and  Henry  GottgetreUj  for  the  respondent. 

Edwards,  J. : 

The  defendants  excepted  to  the  surety  in  an  undertaking  executed 
by  the  American  Surety  Company,  of  New  York,  given  in  pursu- 
ance of  an  order  of  the  court  requiring  the  plaintiff  to  file  security 
for  costs.  Thereafter  a  notice  was  given  by  the  plaintiff  of  the 
justification  of  the  surety  before  a  justice  of  this  court,  and,  at  the 
appointed  time,  the  plaintiff  and  the  defendants  appeared  by  their 
respective  counsel,  when  the  following  proceedings  were  had  before 
the  justice :  The  counsel  for  the  plaintiff  offered  in  evidence  a  cer- 
tified copy  of  the  annual  report  of  the  American  Surety  Company 
for  the  year  ending  December  31,  1900,  filed  in  the  office  of  the 
Superintendent  of  Insurance  of  the  State.  This  was  objected  to  by 
counsel  for  defendants  '^  as  incompetent,  improper,  inadmissible  and 
not  the  evidence  that  the  statute  requires  on  justification  of  a  bond 
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of  a  surety  company."  Tliei*eupon  the  counsel  for  the  plaintiff 
asked  to  be  sworn,  and  testified  that  the  American  Surety  Company 
has  a  local  board  in  the  city  of  Albany  and  that  he  was  one  of  the 
resident  assistant  secretaries.  He  then  offered  in  evidence  a  state- 
ment of  the  financial  condition  of  the  company,  verified  by  one  Mr. 
Zevely,  secretary  of  the  company,  under  date  of  June  30,  1901, 
which,  under  the  objection  of  the  defendant,  was  excluded.  There- 
upon the  justice  overruled  the  objection  of  the  defendants  to  the 
annual  report  and  received  the  same  under  the  defendants'  excep- 
tion, whereupon  the  counsel  for  the  plaintiff  said :  "We  have  noth- 
ing more  to  offer."  No  further  or  other  testimony  was  offered  by 
the  plaintiff  or  the  defendants,  and  the  justice,  under  the  objection 
of  the  defendants'  counsel  that  no  proper  justification  had  been 
made  under  the  statute,  approved  the  undertaking.  Thereafter  the 
Special  Term,  held  by  the  same  justice,  denied  a  motion  made  by 
the  defendants,  on  notice,  to  set  aside  the  allowance  of  the  under- 
taking. From  the  order  denying  such  motion  and  from  the  order 
approving  and  allowing  the  undertaking,  the  defendants  have 
appealed. 

I  think  the  learned  justice  erred  in  approving  and  allowing  the 
undertaking,  and  again,  in  refusing,  at  Special  Term,  to  set  aside 
such  allowance.  The  defendants  were  entitled  to  a  justification  of 
the  surety,  and  there  was  none.  Section  811  of  the  Code  of  Civil 
Procedure  provides  that  where  an  undertaking  has  been  executed 
by  a  surety  company  authorized  by  the  laws  of  this  State  to  transact 
business,  such  company,  "  if  excepted  to,  shall  justify  through  its 
officers  or  attorney  in  the  manner  required  by  law  of  fidelity  and 
surety  companies."  Section  4  of  chapter  720  of  the  Laws  of  1893, 
as  amended  by  chapter  178  of  the  Laws  of  1895,  provides  that 
"  The  supreme  court  in  the  judicial  department  which  includes  the 
county  in  which  the  principal  place  of  business  in  this  State  of  any 
such  company  shall  be  located,  may,  at  any  time,  and  as  frequently 
as  said  court  shall  deem  requisite,  require  such  company  to  file  with 
^the  clerk  of  said  county  a  sworn  statement  of  its  condition,  and  may 
also  require  such  company,  through  one  or  more  of  its  officers,  to 
submit  to  an  examination  as  to  its  solvency  under  the  rules  pre- 
scribed by  section  three  of  this  act  by  a  referee  appointed  by  and 
under  the  direction  of  said  court."     The  section  further  provides 
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that  each  statement  and  examination,  when  filed  with  said  clerk,  or 
a  certified  copy  thereof,  when  filed  with  any  other  clerk  of  the 
Supreme  Court,  or  with  any  other  court,  shall  be  received  and  con- 
sidered as  given  in  justification  upon  any  and  all  bonds  and  under- 
takings executed  by  such  company,  and  that  the  court  may,  if  it 
deems  such  justification  sufficient,  approve  the  undertaking  with- 
out further  justification,  or  may  direct  such  further  justification 
through  the  ofiicers  of  the  company  as  it  shall  deem  requisite.  The 
evident  purpose  of  this  provision  was  to  relieve  surety  companies 
from  the  necessity  of  attending  for  an  examination  through  its  offi- 
cers whenever  its  undertaking  is  excepted  to,  and  at  the  same  time 
afford  adequate  protection  to  the  person  for  whose  benefit  such 
undertaking  is  given.  No  copy  of  such  sworn  statement  and  exam- 
ination was  offered  by  the  plaintiff's  counsel  on  the  justification,  but, 
instead  thereof,  the  justice  improperly  received  in  evidence,  against 
the  objection  of  the  defendants,  a  certified  copy  of  the  annual 
report,  or  statement,  of  the  American  Surety  Company,  filed  in  the 
office  of  the  State  Superintendent  of  Insurance.  There  is  no  statu- 
tory or  other  authority  for  receiving  such  report  in  evidence  on  the 
justification  of  sureties. 

I  am  of  opinion  that  the  mode  prescribed  by  statute  in  which  a 
surety  company  may  justify  is  not  exclusive,  and  an  attendance  for 
examination  before  the  justice  of  one  of  its  officers  having  knowledge 
of  its  financial  condition  is  sufficient.  Here,  however,  there  was  no 
examination  of  such  an  officer.  The  plaintiff's  counsel  contends  that 
an  officer  of  the  company  appeared  in  the  person  of  the  plaintiff's 
counsel,  who  was  one  of  the  resident  assistant  secretaries  of  an 
Albany  branch  of  the  American  Surety  Company,  and  that  the  duty 
was  upon  the  defendants  to  examine  him  with  regard  to  the  finan- 
cial condition  of  the  company,  and  not  having  done  so,  they  must 
be  deemed  to  have  abandoned  their  exception.  The  proposition  is 
clearly  untenable.  This  inferior  officer  of  one  of  the  branches  of 
the  defendant  was  counsel  for  the  plaintiff  on  the  proceeding,  and 
it  is  apparent  that  he  appeared  there  for  quite  another  purpose  than 
that  of  being  examined  with  regard  to  the  financial  condition  of  the 
company.  His  contention  before  the  justice  was  that  the  annual 
report  was  a  justification.  It  is  highly  improbable  that  he  had  any 
knowledge  of  the  financial  condition  of  the  company,  nor  did  he  on 
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that  occasion  represent  that  lie  bad  such  knowledge,  or  offer  himself 
as  a  witness  for  the  purpose  of  examination,  or  give  any  intimation 
whatever  that  he  was  there  for  that  purpose.  There  is  much  reason 
for  the  belief  that  this  contention  of  the  learned  counsel  is  purely 
an  afterthought. 

The  plaintiff's  counsel  further  contends  that  tlie  approval  of  the 
undertaking  was  a  matter  of  discretion  with  the  justice  which  should 
not  be  interfered  with.  For  the  purpose  of  the  argument,  assuming 
this  to  be  true,  there  must  be  some  evidence  on  which  the  judicial 
mind  can  act.  Here  there  was  none.  The  defendants  had  a  clear, 
substantial  right  to  a  justification  of  the  surety,  and  that  right  hav- 
ing been  denied  them,  the  order  is  appealable. 

The  order  appealed  from  should  be  reversed,  with  costs,  and  the 
motion  granted,  with  costs. 

Pabkeb,  p.  J.,  Smith,  Chase  and  Houghton,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements  to 
appellant  Mark  Cohn,  and  motion  granted,  with  ten  dollars  costs. 


Bewton  Titkneb,  Appellant,  v.  The  State  of  New  Tobk, 

Respondent. 

MnineTit  domain  —  meoiure  of  damages  of  an  owner  of  a  stumpage  right]  in  forest 
land  taken  by  the  State — determined  by  its  market  valvs  at  what  place. 

Where  the  State  of  New  York,  by  proceedings  in  inoitum,  takes  a  tract  of  wood- 
land for  the  purposes  of  the  Adirondack  Forest  Preserve,  the  measure  of  dam- 
ages of  a  person  who,  under  a  contract  with  the  owner  of  the  fee  of  the  land  so 
taken,  owned  all  the  standing  spruce  and  hemlock  upon  such  land  over  a  cer- 
tain diameter,  is  the  value  of  the  spruce  and  hemlock  owned  by  him  as  it  was 
upon  the  stump,  with  interest  on  the  amount  from  the  time  the  same  was 
appropriated. 

If  such  property  has  no  market  value  at  the  place  of  the  appropriation,  the 
measure  of  damages  is  its  value  at  the  nearest  market  place,  less  the  expense 
of  removing  it  to  such  market  place. 

Appeal  by  the  claimant,  Benton  Turner,  from  a  judgment  of  the 
Court  of  Claims  of  the  State  of  New  York  in  favor  of  the  claim- 
ant, entered  in  the  office  of  the  clerk  of  said  court  on  the  15th  day 
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of  April,  1901,  upon  the  decision  of  the  court,  on  the  ground  of 
the  insufficiency  of  the  judgment  upon  the  evidence. 

Henry  T,  KeUogg,  for  the  appellant. 

John  O.  Da/oies^  Attorney- General^  and  Merton  E.  Lewia^  for 
the  respondent. 

Chase,  J. : 

In  May,  1900,  the  Forest  Preserve  Board,  pursuant  to  chapter 
220  of  the  Laws  of  1897,  filed  with  the  Secretary  of  State  a  descrip- 
tion of  a  certain  tract  of  land  containing  7,931.7  acres  lying  in  Town- 
ship 21,  Great  Tract  1,  McComb's  purchase,  Franklin  county.  The 
fee  of  this  land  was  owned  by  the  Adirondack  Improvement  Com- 
pany, and  the  claimant  herein  had  contracts  by  which  he  was  enti- 
tled to  all  the  standing  spruce  upon  such  lands  over  four  inches  in 
diameter  at  the  stump  and  all  the  standing  hemlock  upon  such  lands 
eight  inches  or  more  in  diameter  fourteen  feet  above  the  stump. 
An  agreement  was  reached  with  the  Adirondack  Improvement 
Company  by  which  the  value  of  the  fee  of  the  land  so  appropriated 
was  adjusted  and  settled.  The  damages  of  the  claimant  herein  were 
not  adjusted  and  the  same  were  left  for  determination  by  the  Court 
of  Claims.  An  agreement  was  reached  in  regard  to  the  amount  of 
spruce  and  hemlock  belonging  to  the  claimant  appropriated  by  the 
State.  The  stipulation  is  as  follows :  "  That  the  entire  quantity  of 
spruce  on  the  7931  7-10  acres  appropriated  by  the  state  on  the  10th 
day  of  May,  1900,  known  as  the  Strouse  lands,  was  10,650  cords  ; 
that  the  entire  quantity  of  hemlock  upon  the  same  lands  was  16,900 
twenty-two  inch  standards,  and  that  the  entire  quantity  of  hemlock 
bark  was  4,000  cords."  The  only  question  for  determination  is  the 
amount  of  damages  which  the  claimant  is  entitled  to  recover  by 
reason  of  the  State  having  appropriated  the  timber. 

It  appears  from  the  contracts  in  evidence  that  in  1897  plaintiflE 
purchased  the  spruce  on  the  premises,  giving  therefor  the  sum  of 
$55,000.  At  the  time  the  State  appropriated  the  land  he  had 
already  removed  therefrom  20,000  cords  of  spruce,  or  nearly  two- 
thirds  of  the  amount,  leaving  the  cost  of  the  spruce  then  remaining 
about  $19,000.  In  1898  he  purchased  the  hemlock  at  forty  cents 
per  standard.     It  may  be  assumed,  therefore,  that  the  timber  appro- 
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priated  by  the  State  cost  the  plaintiff,  between  two  and  three  years 
prior  to  the  time  the  State  appropriated  the  same,  a  sura  not  exceed- 
ing $26,000.     Since  the  claimant  purchased  the  timber  there  has 
been  a  material  increa£e  in  the  value  of  spruce  and  hemlock  in  the 
vicinity  of  the   lands   appropriated.      The  measure  of  damages 
where  the  property  is  taken  in  invitum  as  in  this  case  is  analo- 
gous to  that  in  the  case  of  conversion  of  property  where  there  is  no 
question  of  malice  or  claim  to  recover  exemplary  damages.     The 
claimant's  damage  is  the  value  of  the  spruce  and  hemlock  owned 
by  him  as  it  was  upon  the  stump,  with  interest  on  the  amount  from 
the  time  the  same  was  appropriated.     ( Wehle  v.  Hamland^  69  N. 
Y.  448.)    "  The  money  value  is  the  price  at  which  they  could  be 
replaced  for  money  in  the  market,  and  hence  the  inquiry  is  as  to 
the  market  value  of  the  goods  when  they  have  a  market  value." 
(  Wehle  V.  Haviland^  supra,)    If  there  was  a  market  price  at  which 
the  timber  appropriated  could  be  replaced  by  the  claimant  at  the 
place  of  appropriation,  such  market  price  would  be  the  amount  of 
claimant's  damage.     It  is  not  disputed  that  there  is  no  place  in  the 
vicinity  of  the  lands  taken  by  the  State  where  the  claimant  could 
have  purchased  a  similar  quantity  of  spruce  and  hemlock.     Where 
there  is  no  market  value  of  the  property  at  the  place  of  appropria- 
tion, it  is  necessary  to  take  testimony  as  to  its  value  at  the  nearest 
market  place  and  deduct  therefrom  the  expense  of  removing  it  to 
such  market  place.     Such  testimony  is  allowed  not  because  the 
claimant  is  entitled  to  the  profits  that  may  arise  in  connection  with 
the  expenditure  of  money  thereon  in  putting  it  in  such  market 
place,  but  because  of  the  necessity  of  such  evidence  for  the  purpose 
of  ascertaining  the  value  at  the  place  where  appropriated.     The 
Court  of  Claims  fixed  the  claimant's  damage  herein  at  $46,862.50, 
and  added  interest  thereon  from  the  time  of  the  appropriation. 
The  record  does  not  disclose  how  the  damage  was  computed,  or 
what  portion  thereof  was  for  appropriating  the  hemlock  as  distin- 
guished from  the  spruce.     The  claimant  contends  that  Plattsburg 
is  the  nearest  market  place  and  that  lie  is  entitled  to  recover  for  the 
amount  of  timber  as  stipulated,  without  diminution  for  losses  or 
wastage  in  any  way,  at  the  market  price  of  the  same  at  Plattsburg, 
less  the  expense  of  cutting  and  transporting  the  same  to  such  market, 
and  evidence  has  been  received  as  to  the  market  value  of  hemlock 
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and  spmoe  at  Plattsburg,  and  the  expense  of  catting  and  transport- 
ing the  same.  Evidence  was  also  received  in  behalf  of  the  State  aa 
to  the  value  of  the  stumpage.  One  of  the  witnesses  prodaced  by  the 
State  says  that  the  claimant  shortly  after  he  obtained  the  contract 
for  the  hemlock,  offered  to  sell  to  the  witness  the  hemlock  stumpage 
for  forty  cents  a  standard,  being  the  amount  that  claimant  paid 
therefor.  Another  witness  produced  two  lettere  from  the  claimant^ 
one  relating  to  a  sale  of  hemlock  dated  February  twelfth,  by  which 
the  firm  of  which  the  witness  was  a  member  was  asked  to  make  an 
offer  on  2,000  standards  of  hemlock  logs  delivered  in  Miller's  pond. 
They  responded,  making  an  offer  which  does  not  appear,  and  the 
claimant  then  on  the  13th  day  of  February,  1900,  less  than  three 
months  before  the  time  when  the  State  appropriated  the  timber, 
wrote  a  letter  of  which  the  following  is  a  copy : 

"  Gentlemen. —  In  answer  to  your  favor  of  the  12th,  any  such 

offer  you  have  made  is  declined.     If  you  can  see  your  way  clear  at 

$2  for  12foot  logs  and  $2.25  for  longer  logs  I  would  try  and  see 

you  and  make  a  deal  with  you. 

"Yours, 

«B.  TURNER" 

These  offers  on  the  part  of  claimant  justify  the  conclusion  that^ 
so  far  as  the  hemlock  is  concerned,  the  value  of  the  same  should 
not  be  fixed  by  taking  the  claimed  market  value  of  the  same  at 
Plattsburg  and  deducting  therefrom  the  claimed  expense  of  cut- 
ting and  transporting  the  same  to  such  place.  The  offers  by  claim- 
ant in  connection  with  the  other  testimony  on  the  part  of  the  State 
also  justify  the  conclusion  that  Plattsburg  is  not  the  nearest  market 
place  for  the  hemlock.  The  hemlock  is  chiefly  valuable  for  sawing 
into  boards  and  other  lumber.  Much  of  the  spruce  owned  by  the 
claimant  is  small  and  all  of  the  same  is  chiefly  valuable  for  pulp 
wood.  The  testimony  on  behalf  of  the  State  in  regard  to  the  value 
of  the  spruce  is  unsatisfactory.  The  land  taken  by  the  State  is 
mostly  surrounded  by  lakes  and  slopes  toward  such  lakes  and 
the  Saranac  river.  The  Saranac  river  is  a  large  river,  and  the  only 
outlet  of  said  lakes.  For  many  years  this  river  has  been  used  for 
floating  logs  and  wood  from  the  lands  sloping  toward  such  lakes 
and  said  river  to  the  mills  at  and  about  Plattsburg.     Such  river  is 
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a  natural  outlet  for  the  transportation  of  logs  used  for  pulp  wood 
and  otherwise.  The  only  means  of  transporting  said  timber  to  the 
markets,  referred  to  by  the  witnesses  for  the  State,  is  by  railroad. 
Although  the  lands  in  question  are  crossed  by  railroads,  it  is  claimed 
that  a  large  portion  of  the  spruce  could  not  be  economically  loaded 
upon  trains,  and  in  any  event  to  transfer  the  pulp  wood  by  railroad, 
side  tracks  would  have  to  be  built  at  several  places  adjacent  to  the 
timber.  No  statement  of  the  expense  of  transporting  pulp  wood 
from  the  lands  in  question  to  the  markets  other  than  those  at  and 
about  Plattsburg  has  been  given,  and  it  may  well  be  that  the  cost 
of  marketing  pulp  wood  by  railroads  running  to  the  west  and  north 
is  such  as  to  practically  prohibit  such  market  places  from  considera- 
tion although  they  are  nearer  to  the  lands  in  question  than  Platts- 
burg. In  view  of  the  record  as  it  now  stands  before  us  with  the 
claimant's  undisputed  testimony  in  regard  to  the  value  of  pulp  wood 
at  Plattsburg,  and  the  cost  of  cutting  and  transporting  the  same 
to  that  point,  we  feel  compelled  to  find  that  the  conclusion  of  the 
Court  of  Claims  as  to  the  value  of  the  timber  appropriated  by  the 
State  is  against  the  weight  of  evidence  herein.  In  view  of  the 
natural  waterway  from  the  lands  in  question,  so  far  as  appears  by  this 
record,  the  value  of  the  spruce  stumpage  must  necessarily  be  largely 
controlled  by  the  total  cost,  including  therein  possible  losses,  wastage, 
delays,  etc.,  of  putting  such  timber  in  the  Plattsburg  market,  and 
the  value  of  the  same  at  such  market.  If  the  testimony  taken  on 
this  trial  in  regard  to  such  value  and  cost  and  in  regard  to  Platts- 
burg being  the  nearest  practical  market  place  for  spruce,  is  erro- 
neous, it  should  be  more  eflfectually  controverted  on  a  new  trial. 

Judgment  of  the  Court  of  Claims  should  be  reversed,  with  costs, 
and  a  new  trial  granted. 

Parker,  P.  J.,  Smith  and  Edwards,  JJ.,  concurred  ;  Kellogg 
J.,  not  voting. 

Judgment  reversed  upon  the  law  and  facts,  with  costs  to  appel- 
lant, and  new  trial  granted. 
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The  Peoplb  of  thb  State  of  New  York  ex  rel.  Pennsylvania 

al7i  NY  354      R^u^ROAD  CoMPANY,   Relator,  V.  Erastus  C.  Knight,  as  Oorap- 
troller  of  the  State  of  New  York,  Respondent. 

Interstate  eammeree  —  the  Pennsylvania  Railroad  Company  is  taxable  on  its  capita^ 
employed  in  its  cab  service  in  New  York  city. 

The  Pennsylvania  Railroad  Company,  a  foreign  corporation  engaged  in  carrying 
freight  and  passengers  in  Pennsylvania,  New  Jersey  and  other  States,  and  in 
carrying  passengers  to  and  from  New  York  city,  whose  terminus  in  New 
Jersey  is  Jersey  City,  from  whence  it  conveys  its  New  York  passengers,  by 
ferry  boats  operated  by  it,  to  various  stations  in  New  York  city,  and  which 
maintains  a  cab  service  at  one  of  its  ferry  stations  in  the  city  of  New  York  for 
the  use  of  persons  going  to  and  from  such  stations,  all  contracts  for  cab 
service  being  made  in  the  State  of  New  York,  the  service  beginning  and  end- 
ing in  that  State  and  the  charge  for  such  service  being  separate  from  the  charge 
for  the  balance  of  the  passenger's  transportation,  is  taxable  upon  the  capital 
employed  in  the  maintenance  of  such  cab  service,  as  the  cab  service  is  not  a 
part  of,  nor  an  incident  to,  the  interstate  commerce  of  the  railroad  company. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested  on  the 
8th  day  of  June,  1901,  directed  to  Erastus  C.  Knight,  Comptroller 
of  the  State  of  New  York,  commanding  him  to  certify  and  return 
to  the  office  of  the  clerk  of  the  county  of  Albany  all  and  singular 
the  proceedings  had  in  relation  to  the  assessment  of  a  franchise  tax 
against  the  relator  for  the  four  years  ending  October  31,  1900. 

Zeo  Everett  and  Henry  Galhraith  Ward^  for  the  relator. 

John  C,  Daviesy  Attomey-GeneraZy  and  Henry  B,  Coman^  for 
the  respondent. 

Chase,  J. : 

The  relator  is  a  foreign  corporation  engaged  in  carrying  freight 
and  passengers  in  Pennsylvania,  New  Jersey  and  other  States.  It  is 
a  common  carrier  of  passengers  to  and  fronfi  New  York  city.  Its 
terminus  in  New  Jersey  is  Jersey  City,  from  whence  it  conveys  its 
New  York  passengers  by  ferry  boats  operated  by  it  to  and  from  its 
station  at  Twenty-third  street.  North  river,  and  other  points  in 
New  York.  Its  terminus  in  New  York  city  is  such  ferry  stations. 
In  the  year  1897  it  established  a  cab  stand  on  its  premises  at  said 
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Twenty-third  street  ferry  station,  and  it  has  since  continuously 
maintained  a  cab  service  to  and  from  such  station.  It  issues  and 
distributes  to  the  public  a  circular  containing  a  list  of  cab  cliarges 
and  rules  for  the  conduct  of  its  drivers,  and  also  statements,  as 
follows : 

"  An  agent  of  the  cab  service  will  be  found  at  the  cab  stand  who 
will  see  that  all  orders  for  vehicles  are  promptly  filled  and  that 
patrons  are  courteously  and  satisfactorily  served." 

"  Orders  by  telephone  from  persons  desiring  cabs  or  omnibuses 
to  carry  them  to  the  Twenty-third  street  station  will  receive  prompt 
attention." 

"  These  vehicles  are  intended  for  the  use  of  persons  going  from 
or  to  the  Twenty-third  street  station  of  the  Pennsylvania  Railroad." 

In  1890,  no  tax  having  theretofore  been  collected  upon  such  cab 
service,  the  Comptroller  applied  to  the  relator  for  a  statement  of  the 
gross  receipts  and  expenses  of  said  service  since  it  was  started,  and 
also  for  the  value  of  the  horses  and  vehicles  employed  and  the  real 
estate  used  in  said  service.  The  relator  complied  with  said  request, 
and  the  Comptroller  on  the  1st  day  of  December,  1900,  stated  and 
fixed  a  tax  of  $934.07  to  be  paid  by  the  relator  upon  its  gross  earn- 
ings in  said  cab  service  during  the  four  yeai-s  ending  October  31, 
1900,  and  $1,422.54  computed  upon  the  basis  of  its  capital  so 
employed  within  this  State  for  said  period.  The  relator  applied  to 
the  Comptroller  to  revise  and  readjust  such  account,  and  after  a 
hearing  thereon,  the  Comptroller  refused  to  make  any  revision  or 
readjustment  of  said  account  for  taxes.  On  the  application  for  a 
revision  and  readjustment  of  said  account  for  taxes  the  relator  con- 
ceded that  no  part  of  the  receipts  from  its  cab  service  is  received  as 
compensation  for  any  service  outside  of  the  State  of  New  York,  and 
stated  that  it  based  its  right  to  exemption  solely  upon  the  ground 
that  the  service  is  part  of  and  incidental  to  its  interstate  commerce. 
In  the  relator's  petition  herein  it  says  :  "  It  is  true  that  the  charge 
for  cabs  is  separate  from  the  charge  for  the  balance  of  the  passen- 
ger's transportation,  but  this  is  necessary  from  the  nature  of  things. 
It  would  be  impossible  for  your  petitioner  to  include  in  its  railroad 
and  ferry  tickets  the  price  of  the  cab  service,  Jlrst^  because,  as  the 
price  would  vary  in  amount  in  every  case  according  to  the  distance 
the  passenger  is  carried,  an  infinity  of  tickets  would  have  to  bo 
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provided ;  and,  second^  because  passengers  buying  railroad  tickets  to 
New  York  do  not  know  whether  they  will  employ  a  cab  or  not." 

The  tax  is  not  on  the  property  of  the  relator,  but  upon  its  privi- 
lege of  exercising  its  corporate  franchises  or  carrying  on  its  busi- 
ness in  its  corporate  or  organized  capacity  in  this  State.  (Tax  Law 
[Laws  of  1896,  chap.  908],  §§  182-184 ;  People  ex  rel.  Pennsylvania 
Pailroad  Co.  v.  Wemple^  138  N.  Y.  1.)  Such  tax  cannot  be 
imposed  upon  a  business  consisting  wholly  of  interstate  commerce. 
{People  ex  rel,  Penneylvcmia  Railroad  Co.  v.  WempUy  avpra.) 

All  contracts  for  cab  service  with  the  relator  are  made,  and  the 
journey  so  far  as  such  contracts  are  concerned,  is  commenced  and 
ended  in  this  State.  The  situs  of  the  property  used  in  such  service 
is  in  this  State.  A  person  making  an  interstate  journey  to  New 
York  by  contract  with  the  relator  buys  a  ticket  to  New  York  only, 
and  the  relator's  contract  is  fulfilled  when  the  passenger  is  safely 
carried  to  one  of  the  relator's  ferry  stations  in  New  York.  If  it 
happens  that  the  passenger  is  carried  to  New  York  on  a  Twenty- 
third  street  ferry  he  may,  if  he  chooses  after  his  arrival,  employ  a 
cab  of  the  relator  to  take  him  to  any  part  of  the  city  where  fancy 
or  business  may  call  him.  He  cannot,  if  he  would,  contract  for  such 
cab  service  before  he  arrives  in  this  State.  In  the  language  of  the 
relator's  petition,  we  say  that  the  relator  could  not  make  the  cab 
service  a  part  of  the  original  contract  "  because  passengers  buying 
railroad  tickets  to  New  York  do  not  know  whether  they  will 
employ  a  cab  or  not." 

If  a  person  at  some  point  within  the  city  of  New  York  calls  one 
of  the  relator's  cabs  to  carry  him  to  the  Twenty-third  street  station, 
he  may  do  so  for  the  purpose  of  meeting  a  friend  on  his  arrival  in 
New  York,  or  he  may  do  so  in  contemplation  of  an  interstate  jour- 
ney, and  then  before  taking  the  ferry  change  his  mind  and  return 
to  his  starting  poiut  by  cab  or  otherwise.  ' 

The  cab  service  would  seem  to  be  wholly  independent  of,  and 
disconnected  from,  the  interstate  journey  as  much  as  the  street  and 
elevated  roads  upon  which  many  of  the  relator's  passengers  doubt- 
less immediately  go  from  the  ferry  station  to  some  interior  point  in 
the  city. 

The  relator's  serious  difficulty  in  making  tlie  interstate  journey 
continue  to  some  interior  point  in  the  city  is  not  so  much  one  relat 
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ing  to  the  tickets  as  it  is  that  the  passengers  want  the  interstate 
journey  to  end  at  the  ferry  station  and  then  leave  their  further 
movements  to  depend  upon  a  decision  to  be  formed  after  their  arrival 
in  the  city. 

The  power  of  taxation  by  the  State  is  essential  to  its  existence. 
It  is  abridged  by  the  Federal  Constitution  only  as  it  affects  com- 
merce among  the  several  States.  There  is  nothing  in  the  relator's 
cab  service  affecting  more  than  one  State  or  in  which  the  people  of 
other  States  are  interested.  The  cab  contract  is  not  in  itself  inter- 
state. It  is  in  no  sense  like  the  carrying  of  freight  destined  for  an 
interior  point  and  consummated  in  part  by  a  contract  like  the  one 
considered  in  the  case  of   The  Daniel  Ball  (10  Wall.  557). 

The  relator  contends  that  its  cab  service  is  at  least  incidental  to 
interstate  commerce.  Only  business  that  is  necessarily  or  essentially 
connected  with  interstate  commerce  is  entitled  to  exemption  from 
the  tax.  Business  only  remotely  incidental  to  interstate  commerce 
like  that  of  conducting  a  hotel  or  warehouse  or  the  cab  service  now 
under  consideration  is  not  necessarily  or  essentially  connected  with 
interstate  commerce.  Such  business  is  clearly  distinguiBhable  from 
the  maintenance  of  offices  and  employment  of  agents  in  soliciting 
interstate  freight  as  in  the  case  of  Norfolk  i&  Western  Railroad 
Co.  V.  Pennsylvania  (136  U.  S.  114). 

In  Munn  v.  Illinois  (94  U.  S.  113),  in  discussing  an  act  fixing 
a  maximum  charge  for  the  storage  of  grain  in  warehouses  at 
Chicago  and  other  places,  the  court  say :  "  The  warehouses  of 
these  plaintiffs  in  error  are  situated  and  their  business  carried  on 
exclusively  within  the  limits  of  the  state  of  Illinois.  They  are  used 
as  instruments  by  those  engaged  in  state  as  well  as  those  engaged 
in  interstate  commerce,  but  they  are  no  more  necessarily  a  part  of 
commerce  itself  than  the  dray  or  the  cart  by  which,  but  for  them, 
grain  would  be  transferred  from  one  railroad  station  to  another. 
Incidentally  they  may  become  connected  with  interstate  commerce, 
but  not  necessarily  so." 

In  Coe  V.  Errol  (116  U.  S.  517)  the  court,  in  considering  a  ques- 
tion as  to  local  taxation  of  the  products  of  a  State  intended  for 
exportation  to  another  State,  uses  language  somewhat  applicable  to 
this  case.  The  court  in  that  case  says :  "  Do  the  owners  state  of 
App.  Div.— Vol.  LXVII.        26 
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mind  in  relation  to  the  goods,  that  is,  his  intent  to  export  them,  and 
his  partial  preparation  to  do  so  exempt  tliem  from  taxation  ?  This 
is  the  precise  question  for  solution.  *  *  *  There  must  be  a 
point  of  time  when  they  cease  to  be  governed  exclusively  by  the 
domestic  law  and  begin  to  be  governed  and  protected  by  the 
national  law  of  commercial  regulation,  and  that  moment  seems  to 
us  to  be  a  legitimate  one  for  this  purpose,  in  which  they  commence 
their  final  movement  for  transportation  from  the  state  of  their 
origin  to  that  of  their  destination.  When  the  products  of  the  farm 
or  the  forest  are  collected  and  brought  in  from  the  surrounding 
country  to  a  town  or  station  serving  as  an  entrepot  for  that  particu- 
lar region,  whether  on  a  river  or  a  line  of  railroad,  such  prod- 
ucts are  not  yet  exports  nor  are  they  in  process  of  exportation, 
nor  is  exportation  begun  until  they  are  committed  to  the  common 
carrier  for  transportation  out  of  the  state  to  the  state  of  their 
destination  or  have  started  on  their  ultimate  passage  to  that  state. 
*  *  *  Though  intended  for  exportation,  they  may  never  be 
exported ;  the  owner  has  a  perfect  right  to  change  his  mind, 
and  until  actually  put  in  motion  for  some  place  out  of  the  state 
or  committed  to  the  custody  of  a  carrier  for  transportation  to  such 
place,  why  may  they  not  be  regarded  as  still  remaining  a  part  of 
the  general  mass  of  property  in  the  state  ?  *  *  *  It  is  true  it 
was  said  in  the  case  of  The  Daniel  Ball  (10  Wall.  557,  565) : '  When- 
ever a  commodity  has  begun  to  move  as  an  article  of  trade  from  one 
state  to  another  commerce  in  that  commodity  between  the  states  has 
commenced.'  But  this  movement  does  not  begin  until  the  arti- 
cles have  been  shipped  or  started  for  transportation  from  the  one 
state  to  the  other.  The  carrying  of  them  in  carts  or  other  vehicles, 
or  even  floating  them  to  the  depot  where  the  journey  is  to  com- 
mence, is  no  part  of  that  journey.  That  is  all  preliminary  work 
performed  for  the  purpose  of  putting  the  property  in  a  state  of 
preparation  and  readiness  for  transportation .  Until  actually  launched 
on  its  way  to  another  state,  or  committed  to  a  common  carrier  for 
transportation  to  such  state,  its  destination  is  not  fixed  and  certain.  It 
may  be  sold  or  otherwise  disposed  of  within  the  state  and  never  put  in 
course  of  transportation  out  of  the  state.  Carrying  it  from  the  farm 
or  the  forest  to  the  depot  is  only  an  interior  movement  of  the  prop- 
erty entirely  within  the  state  for  the  purpose  it  is  true,  but  only  for 
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the  purpose  of  putting  it  into  a  course  of  exportation ;  it  is  no  part 
of  the  exportation  itself.  Until  shipped  or  started  on  its  final 
journey  out  of  the  state  its  exportation  is  a  matter  altogether  m 
^fieri  and  not  at  all  a  fixed  and  certain  thing." 

In  tlie  case  of  United  States  v.  Boyer  (85  Fed.  Rep.  425)  the 
court  quote  from  Matter  of  Greene  (52  id.  113)  as  follows :  '*  When 
the  [interstate]  commerce  begins,  is  determined  not  by  the  character 
of  the  commodity  nor  by  the  intention  of  the  owner  to  transfer  it  to 
another  state  for  sale,  nor  by  his  preparation  of  it  for  transportation, 
but  by  its  actual  delivery  to  a  common  carrier  for  transportation  or 
the  ai;tual  commencement  of  its  transfer  to  another  state." 

The  determination  of  the  Comptroller  is  confirmed,  with  fifty 
dollars  costs  and  disbni-sements. 

Present — Parker,  P.  J.,  Smith,  Edwards  and  Houghton,  JJ. 

Determination  of  Comptroller  unanimously  confirmed,  with  fifty 
dollars  costs  and  disbursements. 


Mary  A.  Griffin,  Kespondent,  t?.  The  City  of  Glovbrsvillb, 

Appellant. 

J^uiMtice — ordinance  as  to  the  kind  of  huHdings  which  may  he  eonetmeted  in  the 
fire  limits  of  a  city  —a  change  therein  must  he  made  in  the  manner  required 
thereby — right  to  remove  buildings  which  violate  it. 

Ordinances  and  by-laws  of  a  city  prohibiting  the  construction  or  placing  within 
the  fire  limits  of  any  wooden  building  or  building  constructed  of  wood  with  a 
brick  or  metal  veneer,  and  declaring  a  building  erected  contrary  to  such  ordi- 
nances to  be  a  public  nuisance,  enacted  pursuant  to  express  provisions  of  the 
original  charter  of  the  city,  and  recognized  and  approved  by  the  revised  charter 
thereof,  have  the  same  force  and  effect  as  an  act  of  the  Legislature,  and  the 
reasonableness  of  the  prohibition  is  not  open  to  question. 

A  provision  in  such  ordinance  and  by-laws  that  they  shall  not  be  "  abrogated, 
changed  or  suspended  without  the  unanimous  consent  of  the  common  council 
present  at  a  meeting,  unless  the  proposed  alteration  has  been  presented  and 
held  under  consideration  by  a  resolution  of  the  common  council  at  least  two 
weeks  before  the  final  vote  be  taken  thereon,"  is  binding  upon  the  common 
council. 

Where  the  common  council,  without  compliance  with  the  quoted  provision  of 
the  by-laws,  pksses  a  resolution  providing  that  if  a  property  owner  who  had 
made  extensive  repairs  to  a  wooden  building  would  place  iron  or  steel  siding 
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thereon,  she  might  remove  the  building  to  a  foundation  located  on  another  por- 
tion of  her  lot,  and  the  property  owner,  with  notice  that  the  common  council 
•did  not  have  authority  to  pass  the  resolution,  removes  the  building  to  the  new 
foundation,  she  is  not  entitled  to  recover  damages  from  the  city  if  the  superin- 
tendent of  streets  of  the  city  enters  upon  the  premises  and  takes  the  building 
down. 
HonoHTON,  J.,  dissented. 

Appeal  by  the  defendant,  The  City  of  Gloversville,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plainiiflf,  entered  in  the 
office  of  the  clerk  of  the  county  of  Fulton  on  the  10th  day  of  June, 
1901,  upon  the  verdict  of  a  jury  rendered  by  direction  of  the 
court. 

The  plaintiff  is  the  owner  of  premises  in  the  city  of  Gloversville, 
N.  Y.,  known  as  95,  97  and  99  West  Fulton  street,  extending  back 
more  than  one  hundred  and  fifty  feet  to  the  Cayadutta  creek.  The 
city  of  Gloversville  is  a  municipal  corporation,  and  the  premises  of 
the  plaintiff  are  all  within  the  boundaries  of  the  fire  limits  of  said 
city.  In  1899,  and  for  some  years  prior  thereto,  there  was  a  wooden 
frame  building  on  the  rear  of  No.  99  West  Fulton  street  which  had 
been  used  as  a  beam  shop  and  which  the  plaintiff  used  as  a  stable 
for  a  horse  and  as  a  storehouse.  The  building  was  about  twenty- 
four  by  twenty-eight  feet  in  size,  one  and  a  half  stories  high,  and 
had  a  pointed  shingle  roof.  The  front  of  the  old  building  was 
from  eighteen  to  twenty  feet  back  from  the  rear  of  the  building 
on  the  front  of  No.  99  West  Fulton  street.  It  was  old  and  the 
materials  were  decayed.  On  the  28th  day  of  March,  1899,  the 
plaintiff  presented  a  petition  to  the  common  council  asking  permis- 
sion to  repair  and  build  an  addition  of  twelve  feet  to  her  storehouse, 
which  petition  was  granted.  Nothing  under  the  permit  was  done 
by  the  plaintiff  until  April,  1900.  The  plaintiff  then  commenced 
work  on  the  old  building,  materially  changing  the  entire  plan  of 
construction.  The  building  was  raised  from  one  and  one-half  to 
two  stories  in  height  and  changed  from  a  pointed  shingle  roof  to 
a  flat  tin  roof.  The  roof  and  the  timbers  supporting  the  roof  were 
new.  The  building  was  taken  down  and  put  up  in  sections,  using 
new  and  old  timbers  and  boards.  Every  part  of  the  building  was 
thus  taken  down  except  certain  beams  up  stairs  which  remained  as 
before.  At  the  time  these  changes  were  made  plaintiff  had  masons 
putting  in  a  new  foundation  for  this  building  at  the  end  of  her  lot 
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next  to  the  Cayadutta  creek.  By  reason  of  the  trial  court  exclud- 
ing proof  of  the  action  of  the  common  council  at  that  time  the 
record  does  not  disclose  what  occurred  thereafter  until  August  6, 
1900.  On  the  last-named  day  a  resolution  was  offered  at  a  meeting 
of  the  common  council  providing  that  if  the  plaintiff  would  put  iron 
or  steel  siding  on  her  building  that  she  might  remove  the  same  to 
the  new  location  on  her  lot  for  which  foundations  were  laid,  and 
iinish  the  same  for  use.  This  resolution  was  laid  over  for  one  week, 
and  at  the  meeting  August  thirteenth  one  of  the  aldermen  stated 
that  the  matter  had  been  dropped,  but  subsequently  and  on  the  27th 
day  of  August,  1900,  at  a  meeting  of  the  common  council,  that 
resolution  was  again  brought  up  for  discussion  and  adopted.  The 
mayor  of  the  city  notified  the  plaintiff  that  the  common  council  did 
not  have  any  authority  to  pass  the  resolution  consenting  to  the 
removal  of  the  remodeled  building  and  that  said  removal  would  be 
in  violation  of  tlie  charter  and  ordinances,  but  the  plaintiff  pro- 
ceeded on  the  twenty-eighth  of  August  to  remove  the  building  to 
the  new  foundation,  and  when  the  same  was  substantially  upon  the 
new  foundation,  the  defendant  by  its  superintendent  of  streets  went 
upon  the  premises  and  took  the  building  down.  The  plaintiff  then 
brought  this  action,  and  at  the  close  of  the  trial  the  plaintiff  and 
defendant  each  asked  the  court  to  direct  the  jury  to  find  a  verdict 
in  his  favor.  The  court  directed  the  jury  to  find  a  verdict  in  favor 
of  the  plaintiff  for  $320,  and  in  doing  so  used  this  language :  "  I 
think  you  have  failed  to  establish  any  defense.  If  the  legislature 
has  the  power  to  declare  property  of  this  kind,  or  a  building  erected 
in  this  manner,  a  nuisance,  it  has  not  the  right  to  delegate  that 
power  to  a  municipality.  When  a  municipality  is  seeking  to  have 
this  declared  a  nuisance,  it  must  rely  upon  the  fact  that  it  is  a  pub- 
lic nuisance,  that  it  is  such  a  structure  as  is  dangerous  to  health  or 
comfort.  I  cannot  say  that  a  building  of  this  kind  is  such,  because 
a  wooden  building  has  been  there  for  twenty-one  years,  and  it  has 
existed  and  the  community  has  existed,  and  the  simple  fact  of  the 
construction  of  another  building  of  that  kind  cannot  make  it  a  pub- 
lic nuisance.  If  one  building  was  a  nuisance  the  other  was ;  so  it 
cannot  be  said  that  this  alteration  constituted  a  public  nuisance.  It 
may  have  been  an  illegal  structure.  If  it  was  to  be  removed  it 
should  have  been  removed  after  some  judicial  declaration  that  it  was 
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illegal.     There  is  no  authority  anywhere  for  the  common  comicil  or 
the  mayor  to  remove  a  structure  simply  because  it  is  illegal." 

Framk  Talbot  and  Jcrnies  H,  Drury^  for  the  appellant. 

JS,  D.  Wright^  ior  the  respondent. 

Chasb,  J. : 

The  city  of  Gloversville  was  incorporated  by  chapter  66  of  the 
Laws  of  1890,  and,  pursuant  to  the  charter,  ordinances  and  by-laws 
were  duly  made  and  established,  by  which  the  boundaries  of  what  is 
known  as  the  fire  limits  of  said  city  were  specified,  and  it  was  also 
therein  provided :  "  That  within  that  part  of  said  city  bounded  by 
the  aforesaid  limits  there  shall  not  be  erected  or  placed  any  build- 
ing of  wood,  or  of  wood  with  brick  or  metal  veneer,  and  all  build- 
ings erected  within  said  limits  shall  be  made  or  constructed  of  stone, 
brick  or  metal  with  partition  wall  of  like  material  and  with  fire 
proof  roofs,  and  all  cornices  and  eaves  troughs  thereon  shall  be  of 
brick,  stone  or  metal.  *  *  *  That  within  that  part  of  said  city 
bounded  by  the  aforesaid  limits,  there  shall  not  be  made  to  any 
building  any  repairs  or  addition  of  wood  or  of  wood  with  brick  or 
metal  veneer,  except  upon  permission  granted  by  resolution  of  the 
common  council  as  provided  in  and  by  section  5  of  title  VIII  of 
the  city  charter." 

It  is  also  therein  provided  that  a  violation  of  such  ordinances  and 
by-laws  shall  subject  the  offender  to  a  fine  of  twenty-five  dollars  for 
each  offense,  and  the  further  sum  of  twenty-five  dollars  for  each  and 
every  week  any  building  or  structure  erected,  placed  or  repaired  in 
violation  thereof  shall  be  continued. 

And  said  ordinances  and  by-laws  further  provided  that  "  Every 
building  or  other  structure  erected  contrary  to  the  provisions  of 
this  by-law  is  hereby  declared  to  be  a  common  nuisance  and  shall  be 
abated  and  removed  as  such." 

By  chapter  275  of  the  Laws  of  1899  an  act  was  passed  revising 
the  charter  of  the  city  of  Gloversville.  Section  148  of  said  act 
provides  :  "  The  fire  limits  as  now  established  in  the  city  of  Glov- 
ersville and  the  provisions  regulating  the  erection  of  buildings 
within  such  limits  shall  remain  in  force  under  this  act  subject  to 
the  power  of  the  common  council  to  alter,  enlarge,  or  repeal  the 
same,  and  the  said  common  council  for  the  purpose  of  guarding 
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against  calamities  by  fire  shall  have  and  hereby  are  vested  with  the 
power  to  prescribe  from  time  to  time  by  ordinance  the  limits  in  said 
city  within  which  either  wooden  buildings  or  buildings  constructed 
of  wood  with  brick  or  metal  veneer  shall  not  be  erected,  placed,  or 
repaired  without  the  permission  granted  by  resolution  of  the  com- 
mon council,  and  to  prohibit  and  prevent  the  erection,  placing  or 
repairing  of  any  such  building  or  structure  therein.     *    *     *  " 

Section  149  of  said  act  provides :  "  Every  building  or  other  struc- 
ture erected  contrary  to  the  provisions  of  the  last  section  or  to  an 
ordinance  made  by  the  common  council  in  pursuance  thereof  is 
hereby  declared  to  be  a  common  nuisance  and  may  be  abated  and 
removed  as  such.    *     *     * " 

The  ordinances  and  by-laws  above  quoted  are  expressly  recognized 
by  such  revised  charter,  and  having  been  made  and  enacted  pursu- 
ant to  express  provisions  of  said  original  charter,  and  so  recognized 
and  approved  by  the  revised  charter  of  the  city  of  Gloversville, 
had  and  have  the  same  force  and  effect  as  an  act  of  the  Legislature. 
(  Village  of  Carthage  v.  Frederick,  122  N.  Y.  268 ;  City  of  Buf- 
falo V.  iV^.  jr.,  Z.  K  &  W.  li.  li.  Co.,  152  id.  276.)  The  ordinances 
and  by-laws  quoted  were  specifically  authorized  and  do  not  depend 
upon  general  or  implied  authority. 

The  said  ordinances  and  by-laws  also  provide :  "  These  by-laws 
being  intended  to  form  permanent  regulations,  are  not  subject  to  be 
abrogated,  changed  or  suspended  without  the  unanimous  consent  of 
the  common  council  present  at  a  meeting,  unless  the  proposed  alter- 
ation has  been  presented  and  held  under  consideration  by  a  resolu- 
tion of  the  common  council  at  least  two  weeks  before  the  final  vote 
be  taken  thereon."  There  is  no  claim  that  the  said  ordinances 
and  by-laws  were  ever  legally  abrogated,  changed  or  suspended. 

The  permission  given  by  the  common  council  to  the  plaintiff  to 
remove  said  building  to  the  new  location  if  iron  or  steel  siding  was 
put  on  said  building  was  in  direct  opposition  to  an  ordinance  and 
by-law  binding  upon  the  common  council  as  well  as  the  plaintiff. 
Such  permission,  therefore,  was  nugatory  and  did  not  authorize  the 
plaintiff  to  do  any  act  condemned  by  such  ordinance  and  by-law. 

The  common  council  had  authority  to  give  the  plaintiff  permission 
to  repair  and  build  an  addition  of  twelve  feet  to  the  storehouse  aa 
granted  by  them  March  28,  1899. 
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Were  plaintiff's  acts  within  such  permission  ?  It  may  be  assumed 
that  for  the  purpose  of  upholding  this  judgment  we  should  assume 
that  the  trial  court  has  found  that  everything  done  by  the  plaintiff 
was  included  in  the  term  "repairs."  Such  finding,  however,  if 
made,  would,  in  our  judgment,  be  against  the  weight  of  evidence. 

It  is  unnecessary  here  to  determine  whether  the  changes  made  in 
the  old  building  apart  from  its  removal  could  be  fairly  included  in 
the  terms  of  the  permission  given,  but  taking  such  changes  in  con- 
nection with  the  fact  that  the  entire  structure  was  removed  to  a 
new  foundation  some  distance  away,  it  could  not  be  upheld  without 
substantially  nullifying  the  good  to  be  effectuated  by  the  statute  and 
ordinances. 

If  the  plaintiff  could  move  the  building  to  a  new  foundation  sixty 
or  seventy  feet  away,  what  could  prevent  its  removal  at  any  time  to 
any  other  part  of  the  fire  district  ? 

The  ordinance  and  by-law  is  not  alone  directed  against  the  erection 
of  a  wood  or  wood  with  brick  or  metal  veneer  building  within  the 
fire  district,  but  against  the  placing  of  such  building  in  such  district. 
Apart  from  what  had  been  done  to  the  building  in  April,  the  act  of 
August  twenty-eighth  alone  was  within  the  prohibition.  (  WadUigh 
V.  Oilman^  12  Maine,  403.) 

The  plaintiff  claims,  and  the  trial  court  held,  that  the  defendant 
did  not  establish  a  defense  to  the  action  by  reason  of  the  fact  that  it 
did  not  show  that  the  building  was  a  common  nuisance.  It  has  been 
repeatedly  held  that  where  a  particular  thing  is  declared  to  be  a 
common  nuisance  by  statute,  ordinance  or  by  the  resolution  of  a 
subordinate  body  the  correctness  of  such  conclusion  can  be  assailed 
in  any  action  relating  thereto.  In  such  cases  the  mere  fact  that 
such  particular  thing  is  declared  a  common  nuisance  does  not  make 
it  so,  and  if' a  public  official  or  any  one  attempts  by  summary  means 
to  abate  the  alleged  nuisance  he  does  so  at  the  peril  of  being  liable 
for  damages  if  he  fails  to  establish  his  contention,  if  the  owner  calls 
him  to  account  for  the  destruction  of  his  property. 

Where  the  Legislature  or  a  municipality  duly  authorized  enaats 
a  general  statute  or  ordinance  prohibiting  certain  erections  within 
a  prescribed  territory,  and  declaring  an  erection  in  violation  of  such 
statute  or  ordinance  a  public  nuisance,  the  reasonableness  of  the 
prohibition  is  not  thereafter  open  to  question. 
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The  question  here  considered  has  been  fully  discussed  in  the 
Court  of  Appeals  in  Fire  Departtnent  of  New  York  v.  OiVmour 
(149  N.  Y.  453),  in  which  case  the  court  say :  "  There  can  be  no 
doubt  of  the  power  of  the  legislature  to  enact  regulations  for  the 
protection  of  cities  or  villages  against  the  serious  dangers  from  con- 
flagrations. It  is  one  of  the  subjects  to  which  the  police  power  of 
the  state  extends,  and  there  is  no  one  in  the  wide  range  of  this 
power  upon  which  the  legislature  has  more  frequently  acted.  It 
may  directly  enact  a  code  of  regulations  applicable  to  exposed 
localities,  or,  as  is  more  commonly  done,  it  may  invest  municipalities 
with  the  power  to  pass  ordinances  regulating  the  subject.  The 
authority  given  in  most  charters  of  municipalities  to  the  legislative 
body  to  fix  fire  limits,  to  prohibit  the  erection  of  buildings  therein 
of  wood  or  other  combustible  materials,  the  storing  of  gunpowder 
or  other  explosive  compounds  in  quantities  and  under  circumstances 
hazardous  to  life  and  property  are  among  the  familiar  instances  of 
the  delegated  power.  Regulations  on  this  subject  are  restrictions  of 
personal  freedom  and  the  free  use  of  property.  But  they  are  justi- 
fied by  public  necessity  and  so  are  within  the  acknowledged  power 
of  the  legislature.  *  *  *  It  would  have  been  competent  for 
the  legislature  to  have  enacted  a  general  regulation  prohibiting 
the  piling  of  boxes  or  masses  of  combustible  material  in  yards  or 
open  spaces  in  the  populous  and  defined  districts  within  a  city, 
and  such  an  enactment  every  citizen  would  be  bound  to  obey, 
and  where  sued  for  a  penalty  it  would  be  no  defense  to  a  party 
who  had  violated  the  law  to  show  that  in  his  particular  case,  owing 
to  exceptional  circumstances,  the  regulation  was  unnecessary  or 
unreasonable.  The  will  of  the  legislature  would  stand  as  the 
reason  for  the  rule,  and  being  general,  no  one,  however  situated, 
could  escape  its  obligation,  unless  indeed  he  could  establish  that 
passing  beyond  the  police  power  it  involved  some  right  of  person 
or  property  protected  by  the  Constitution.  In  other  words,  where 
the  legislature  in  the  exercise  of  the  police  power  enacts  a  regula- 
tion defining  the  duty  of  citizens  either  in  respect  to  their  personal 
conduct  or  the  use  of  their  property  the  reasonableness  of  the  thing 
enjoined  or  prohibited  is  not  an  open  question,  because  the  supreme 
legislative  power  has  determined  it  by  enacting  the  rule.  (See  Dil. 
on  Mun.  Corp.,  §  328,  and  cases  cited.)" 
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In  the  case  now  before  ns  the  acts  of  the  defendant  were  done 
pnrsnant  to  a  general  statute  and  ordinance,  and  to  prevent  the 
plaintiff  from  openly  defying  the  executive  authorities  of  the  city. 
We  have  not  overlooked  the  case  of  Gunning  System  v.  City  of 
Buffalo  (62  App.  Div.  497),  and  so  far  as  the  opinion  therein 
expressed  is  contrary  to  tlie  opinion  herein,  such  opinion  is 
disapproved. 

Certain  rulings  were  made  at  the  trial  excluding  evidence  offered 
on  behalf  of  the  defendant,  but  the  conclusion  at  which  we  have 
arrived  makes  it  unnecessary  at  this  time  to  examine  such  rulings. 

Judgment  reversed,  new  trial  granted,  costs  to  the  appellant  to 
abide  the  event. 

Fabker,  p.  J.,  Smith  and  Edwards,  JJ.,  concurred ;  Houghton, 
J.,  dissented. 

Judgment  reversed  on  the  law  and  facts,  and  new  trial  granted, 
with  costs  to  appellant  to  abide  event. 


Lydia  a.  Deagan,  Appellant,  'o.  Harry  Weeks,  Bespondent. 

Ccu'ikUrclaim  qfassatUt  in  an  action  for  an  assault — causes  of  action,  aUegsd  by  the 
ptairUiffand  defendant  respeetiwly,  which  must  be  decided  on  the  same  evidence — 
**  transaction"  includes  torts. 

In  an  action  to  recover  damages  for  an  alleged  assault  and  battery  committed  by 
tbe  defendant  upon  the  person  of  the  plaintiff  the  defendant  may,  under  sub- 
division 1  of  section  501  of  the  Code  of  Civil  Procedure,  providing  that  a 
counterclaim  must  consist  of  "  a  cause  of  action  arising  out  of  the  contract  or 
transaction  set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff's  claim 
or  connected  with  the  subject  of  the  action/'  interpose  as  a  counterclaim  an 
assault  and  battery  committed  upon  him  by  the  plaintiff  during  the  affray  out 
of  which  the  plaintiff's  cause  of  action  arose. 

The  word  "  transaction  "  as  used  in  the  subdivision  quoted  includes  torts. 

Where  alleged  causes  of  action,  one  set  forth  in  the  complaint  and  the  other  in 
the  defendant's  answer  as  a  counterclaim,  are  so  connected  that  they  must  be 
determined  on  the  same  evidence,  they  should  be  litigated  and  determined  in 
one  action  although  a  recovery  cannot  be  had  in  favor  of  either  partv  without 
a  finding  that  would  wholly  defeat  the  other  party's  alleged  cause  of  action. 

Appeal  by  the  plaintiff,  Lydia  A.  Deagan,  from  an  interlocutory 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
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in  the  oflSce  of  the  clerk  of  the  county  of  Chenango  on  the  16th  day 
of  Jnly,  1901,  npon  the  decision  of  the  court,  rendered  after  a  trial 
at  the  Broome  Special  Term,  overruling  the  plaintifPs  demurrer  to 
the  counterclaim  set  forth  in  the  defendant's  answer. 

H.  C.  Si/raUan  and  F.  D.  Stratton^  for  the  appellant. 
HoUin  W.  Meeker y  for  the  respondent. 

Chass,  J. : 

This  action  is  brought  to  recover  damages  for  an  alleged  assault 
and  battery  committed  by  the  defendant  upon  the  person  of  the 
plaintiff  on  the  9th  day  of  August,  1899.  The  defendant  for  an 
answer  to  the  complaint  denies  each  and  every  allegation  relating  to 
the  assault  and  battery. 

He  further  alleges  "  That  the  plaintiff  at  the  time  and  place  men- 
tioned in  the  complaint  with  force  and  arms,  and  by  the  use  of 
dangerous  weapons  made  an  assault  upon  the  defendant  and  would 
have  beaten,  bruised,  and  ill  treated  him,  had  he  not  then  defended 
himself  against  the  acts  of  the  plaintiff  who  was  the  aggressor." 

He  further  alleges  that  he  did  defend  himself  as  he  lawfully 
might,  and  in  doing  so  did  necessarily  and  unavoidably  place  his 
hands  upon  the  plaintiff  and  push  her  away  from  him,  but  did  no 
damage  or  injury  to  the  plaintiff  and  that  what  he  thus  did  was  the 
same  supposed  trespass  complained  of  by  the  said  plaintiff  against 
the  said  defendant. 

The  defendant  then  as  a  counterclaim  alleges  that  the  plaintiff, 
on  the  9th  day  of  August,  1899,  made  an  assault  upon  him  with  the 
use,  and  threatened  use  of  dangerous  weapons,  and  did  beat,  strike, 
bruise,  wound  and  ill-treat  him  to  his  damage,  and  demands  judg- 
ment against  the  plaintiff. 

He  also  therein  states  that  the  facts  so  alleged  arise  out  of  the 
alleged  transaction  set  forth  in  the  complaint. 

The  plaintiff  demurred  to  such  counterclaim,  which  demurrer 
was  overruled  at  Special  Term. 

The  Code  of  Civil  Procedure  provides: 

.    "  §  500.  The  answer  of  the  defendant  must  contain : 
« 1      *    *    * 
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"  2.  A  statement  of  any  new  matter  constituting  a  defense  or 
counterclaim    in  ordinary  and  concise  language  without  repetition. 

"§  601.  The  counterclaim  specified  in  the  last  section  must  tend 
in  some  way  to  diminish  or  defeat  the  plaintifPs  recovery,  and  must 
be  one  of  the  following  causes  of  action  against  the  plaintiflE.  *  *  * 

"  1.  A  cause  of  action  arising  out  of  the  contract  or  transaction 
set  forth  in  the  complaint  as  the  foundation  of  the  plaintifPs  claim 
or  connected  with  the  subject  of  the  action. 

"  2.  In  an  action  on  contract  any  other  cause  of  action  on  contract 
existing  at  the  commencement  of  the  action." 

The  counterclaim  must  have  such  a  relation  to  and  connection 
with  the  subject  of  the  action  that  it  will  be  just  and  equitable  that 
the  controversy  between  the  parties  as  to  the  matters  alleged  in  the 
complaint  and  in  the  counterclaim  should  be  settled  in  one  action 
by  one  litigation.  {Carpenter  v.  Manhattan  Life  Ins,  Co.y  93  N. 
Y.  552.) 

The  language  of  section  501  is  such  that  it  is  apparent  that  it  was 
the  intent  of  the  Legislature  to  include  under  the  1st  subdivision 
counterclaims  in  actions  other  than  those  arising  out  of  contractual 
relations.  That  the  word  "  transaction  "  includes  torts  cannot  be 
reasonably  doubted.  {Carpenter  v.  Manhattan  Life  Ins,  Co.^ 
supra;  Ter  KuHe  v.  Marsland,  81  Hun,  420;  Empire  Feed 
Co,  v.  Chatham  National  Bankj  30  App.  Div.  476 ;  Murphy  v. 
McQuade,  20  Misc.*  Kep.  671 ;  HeigU  v.  WiUis,  50  Hun,  588 ; 
Xenia  Branch  Bamik  v.  Lee^  7  Abb.  Pr.  372.) 

In  Ter  Kuile  v.  Marsland  {supra)  the  court  say :  "  The  theory 
of  the  Code  is  to  authorize  all  connected  causes  of  action  whether 
arising  out  of  contracts  or  torts  to  be  litigated  in  the  same  action. 
*  *  *  The  word  ^  transaction '  as  used  in  the  section  is  broader 
than  the  word  *  contract,'  and  in  case  the  defendant's  cause  of  action 
arises  out  of  a  transaction  out  of  which  the  plaintiffs  cause  of  action 
arose  it  may  be  pleaded  as  a  counterclaim.  So  the  term  '  subject  of 
the  action '  is  broader  than  the  term  *  cause  of  action.' " 

In  the  case  of  Xenia  Branch  Bank  v.  Lee  {supra)  the  court  say : 
"  Every  contract  may  be  said  to  be  a  transaction  ;  but  every  transac- 
tion is  not  a  contract." 

It  is  suggested  that  the  counterclaim  does  not  contain  "  a  state- 
ment of  any  new  matter."    It  would  be  a  narrow  construction  of 
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the  statutes  to  hold  that  a  counterclaim  alleging  in  appropriate  lan- 
guage an  assault  by  plaintiff  upon  the  defendant  was  not  a  statement 
of  new  matter  if  the  plaintiff  in  her  complaint  had  alleged  in  appro- 
priate language  an  assault  by  the  defendant  upon  the  plaintiff  and 
the  allegations  in  each  referred  to  the  same  transaction. 

Counterclaims  alleged  as  existing  by  reason  of  the  occurrence  and 
transaction  set  forth  in  the  complaint  have  been  sustained  by  the 
courts,  although  the  defendant  to  succeed  would  be  required  to 
show  that  the  alleged  claim  of  the  plaintiff  was  wholly  unfounded. 

In  Heigle  v.  Willia  {supra)  the  complaint  alleged  that  the  defend- 
ant negligently  drove  his  wagon  against  the  wagon  of  the  plaintiff, 
and  asked  to  recover  the  damages  sustained  by  him.  The  defend- 
ant in  his  answer  denied  the  allegations  of  the  complaint  and  alleged 
as  a  counterclaim  and  sought  to  recover  an  aflSrmative  judgment  for 
damages  to  himself  and  his  wagon  and  harness  sustained  in  the  same 
collision  mentioned  in  the  plaintiff's  complaint,  which  the  defend- 
ant alleged  was  caused  by  the  negligent  and  malicious  conduct  of 
the  plaintiff  in  driving  his  wagon  against  that  of  the  defendant. 
The  court  held  that  the  demurrer  was  properly  overruled,  saying : 
"  The  cause  of  action  here  pleaded  as  a  counterclaim  was,  on  its 
face,  one  arising  out  of  the  same  transaction  set  forth  in  the  com- 
plaint as  the  foundation  of  the  plaintiff's  action,  viz.,  the  collision  on 
the  highway  between  the  two  wagons  driven,  respectively,  by  the 
plaintiff  and  the  defendant.  It  was  a  transaction  in  respect  to 
which  the  plaintiff  alleged  negligence  on  the  part  of  the  defendant, 
and  damages  to  himself ;  and  the  defendant  vice  versaP 

Murphy  V.  McQuade  {supra)  was  an  action  to  recover  damages 
for  an  alleged  assault  and  battery.  The  answer  was  similar  to  the 
one  in  the  case  now  before  us,  and  it  also  contained  a  similar 
counterclaim.  The  subject  of  the  complaint  and  of  the  counter- 
claim was  the  affray  between  the  plaintiff  and  defendant  on  the  day 
and  at  the  place  alleged.  It  was  held  that  the  judgment  overruling 
a  demurrer  to  the  counterclaim  should  be  affirmed. 

In  PeUon  v.  P(yweU  (71  K  W.  Rep.  [Sup.  Ct.  Wis.]  887)  the  court, 
in  construing  statutes  relating  to  counterclaims  similar  to  ours,  and 
in  an  action  where  the  pleadings  are  substantially  the  same  as  they 
are  in  the  action  now  before  ns,  held  that  the  counterclaim  should 
be  sustained. 
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The  sections  of  the  Code  relating  to  counterclaims  should  have  a 
liberal  construction,  and  where  alleged  causes  of  action,  one  set 
forth  in  the  complaint  and  the  other  in  the  defendant's  answer  as  a 
counterclaim,  are  so  connected  that  they  must  be  determined  on  the 
same  evidence,  they  should  be  litigated  and  determined  in  one 
action,  although  a  recovery  cannot  be  had  in  favor  of  either 
defendant  or  plaintiff  without  a  finding  that  wholly  defeats  the 
alleged  cause  of  action  of  the  other. 

It  does  not  seem  to  us  in  accordance  with  the  spirit  of  modern 
procedure  to  give  the  sections  of  the  Code  quoted  such  a  technical 
construction  that  it  might  require  the  trial  court  to  twice  sit  and 
hear  exactly  the  same  facts  in  actions  between  the  same  parties 
before  the  proper  judgment  can  be  rendered  between  them.  We 
have  not  overlooked  the  fact  that  there  are  decisions  in  this  and 
other  States  seemingly  in  conflict  vrtth  the  views  herein  expressed. 

We  do  not  intend  by  this  decision  to  express  any  opinion  as  to 
the  right  of  a  defendant  to  interpose  a  counterclaim  in  a  case  where 
he  admits  the  assault  alleged  in  the  complaint  and  then  alleges  that 
the  plaintiff  thereupon  became  the  aggressor  and  committed  an 
assault  upon  him ;  or,  in  an  action  for  slander  where  he  alleges  that 
the  plaintiff  at  or  about  the  time  mentioned  in  the  complaint 
slandered  him,  the  defendant. 

Interlocutory  judgment  afiirmed,  with  costs. 

Parkeb,  p.  J.,  Smfph,  Kellogo  and  Edwards,  JJ.,  concurred. 
Interlocutory  judgment  affirmed,  with  costs. 


67        iTijPBTRo  Favo,  Respondent,  v.  Remington  Arms  Company,  Appellant. 

D173  NY  600 

Manufacturer  cf  a  gun —  liability  of,  to  one  injured  while  using  it  —  iti  bureting 
does  not  establish  such  liability  —far  what  use  it  must  be  suttable  —  expert  testi- 
many  as  to  defects  tliereiri. 

The  manufacturer  of  a  gun  is  liable  to  a  person,  into  whose  possession  the  gun 
comes  after  having  been  owned  and  used  by  several  other  persons,  for  any 
damages  resulting  from  the  manufacturer's  negligence  in  using  defective 
material  or  from  want  of  proper  care  and  skill  in  manufacturing  it,  even  if  no 
warranty  accompanied  the  sale  of  the  gun  by  the  manufacturer. 
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The  mere  bursting  of  the  gun  does  not  establish  liability  on  the  part  of  the 
manufacturer. 

The  manufacturer  is  onlj  required  to  make  the  gun  suitable  for  use  under  the 
conditions,  as  to  the  kind  of  powder  used,  existing  at  the  time  it  was  put  on  the 
market. 

A  barber,  who  had  no  experience  with  broken  metals,  except  razors  and  shears 
and  bicycles,  and  had  seen  only  two  broken  gun  barrels,  and  those  when  he 
was  a  boy  in  Italy,  and  knew  nothing  of  the  manufacture  of  guns  or  the  com- 
position of  the  metal  of  which  gun  barrels  are  made,  is  not  qualified  to  testify 
as  an  expert  upon  the  question  whether  there  was  a  defect  in  the  metal  of  the 
gun  barrel  which  burst  when  the  gun  was  fired. 

Appeal  by  the  defendant,  the  Remington  Arms  Company,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  oflSce  of  the  clerk  of  the  county  of  Albany  on  the  24th  day 
of  November,  1899,  upon  the  verdict  of  a  jury  for  $2,648,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  28th  day  of 
November,  1899,  denying  the  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

Amasa  J,  Parker^  Jr.^  for  the  appellant. 
Andrew  CoVoiny  for  the  respondent. 

Houghton,  J. : 

The  action  is  to  recover  damages  for  injuries  resulting  from  the 
explosion  of  a  gun  manufactured  and  sold  by  the  defendant.  The 
plaintiff  asserts  that  the  defendant  was  guilty  of  negligence  in  the 
use  of  material  and  its  manner  of  manufacture.  The  sale  was  not 
made  directly  to  the  plaintiff,  but  the  gun  came  to  his  possession 
after  having  been  owned  and  used  by  several  persons.  No  warranty 
accompanied  the  sale.  It  was  manufactured  and  sold  by  the  defend- 
ant in  1894  when  black  gunpowder  was  commonly  used  by  sports- 
men in  making  cartridges. 

The  accident  occurred  in  1897  after  the  gun  had  been  in  use 
about  three  years.  In  that  interval  nitro  or  smokeless  powder  came 
into  use.  Smokeless  powder  has  nearly  twice  the  force  of  the  same 
quantity  of  black  powder.  The  maximum  charge  of  smokeless  pow- 
der for  a  cartridge  intended  to  be  used  in  the  character  of  gun  which 
exploded  is  forty-five  grains.  Plaintiff  manufactured  his  own  cart- 
ridges, and  had  prepared  a  number  for  use  at  the  time  of  the  acci- 
dent.    The  gun  was  a  double-barrelled  one,  and  he  had  fired  one 
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barrel,  when  upon  tiring  the  other  the  explosion  occurred.  A  cart- 
ridge made  at  the  same  time  with  the  one  which  exploded  was 
produced  upon  the  trial  and  w£w  shown  to  contain  fifty-two  grains 
of  smokeless  powder.  PlaintiflE  claimed  to  have  followed  the  direc- 
tions of  the  powder  manufacturers,  which  it  was  usual  to  do  in  the 
making  of  cartridges. 

While  a  gun  of  itself  is  not  a  dangerous  instrument,  yet  it  is 
intended  to  be  loaded  and  fired,  and  if  made  of  improper  material 
and  negligently  put  together  it  is  liable  to  explode  and  do  serious 
injury  to  life  and  limb.  It  becomes,  therefore,  in  the  use  for  which 
it  is  intended,  a  dangerous  instrument. 

A  manufacturer  and  dealer  in  dangerous  articles  intended  for 
use,  such  as  a  gun,  is  liable  to  the  purchaser  at  least  for  damages 
resulting  from  his  negligence  hi  using  defective  materials,  or 
from  want  of  proper  care  and  skill  in  manufacturing.  (  Wyllie  v. 
Palmer^  137  N.  Y.  255 ;  Loop  v.  Litchfield^  42  id.  351 ;  Thomas 
v.  Winchester,  6  id.  397.) 

This  is  not  upon  the  ground  of  warranty,  express  or  implied,  but 
because  the  vendor  owes  to  the  public  a  duty  not  to  expose  human 
life  to  danger  by  negligently  and  carelessly  putting  upon  the  market 
an  article  as  harmless  which  is  in  fact  dangerous. 

But,  in  order  to  fasten  liability  upon  a  manufacturer,  a  negligent 
use  of  material  and  want  of  proper  care  and  skill  in  the  manufac- 
ture must  be  proven.  The  bare  bursting  of  a  gun  does  not  make 
a  manufacturer  liable. 

The  plaintiflE  recognized  this  rule,  and  alleged  and  attempted  to 
show  that  there  was  a  defect  in  the  metal  of  the  barrel  which 
exploded,  and  called  witnesses  Capellano  and  Kilbourn  as  experts 
upon  that  question. 

Capellano  was  a  barber,  and  had  had  no  experience  with  broken 
metals,  except  razors  and  shears  and  bicycles,  and  had  seen  only  two 
broken  gun  barrels,  and  those  when  a  boy  in  Italy,  and  knew  noth- 
ing of  the  manufacture  of  guns  or  the  composition  of  the  metal  of 
which  gun  barrels  are  made. 

Against  the  objection  of  defendant  that  he  was  not  competent  to 
speak  as  an  expert,  the  court  allowed  him  to  give  his  opinion  that 
the  metal  was  defective  before  the  explosion.  This  was  manifestly 
error,  for  the  witness  showed  no  such  exj^erience,  or  knowledge,  or 
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study  as  qualified  him  to  give  au  expert  opinion  upon  the  subject. 
The  same  is  true  in  a  large  measure  of  the  witness  Kilboum. 

But  the  verdict  was  wrong,  and  the  judgment  must  be  reversed 
upon  the  facts,  as  well  as  for  this  error  in  the  admission  of  evidence. 

The  defendant  showed  by  uncontradicted  evidence  that  it  pur- 
chased the  steel  of  which  the  gun  barrel  was  made  from  a  manufac- 
turer of  high  reputation,  who  furnished  tlie  same  class  of  metal  to 
other  large  firearms  manufacturing  companies,  and  who  for  a  long 
time  had  furnished  the  United  States  government  with  the  same 
material  for  that  purpose,  and  who  supplied  the  same  class  of  mate- 
rial to  nearly  ninety  per  cent  of  the  smaller  gun  manufacturers  of 
the  country ;  that  before  any  of  the  metal  was  sent  to  the  defend- 
ant to  be  manufactured  into  guns,  it  was  tested  to  a  very  high  degree 
for  elastic  and  tensile  strength ;  and  after  the  barrel  itself  was  made, 
the  defendant  subjected  it  to  several  very  high  tests  in  actual  load- 
ing and  firing.  The  parts  of  the  gun  were  skillfully  and  carefully 
put  together.  This  was  all  the  defendant  was  required  to  do.  That 
the  gun  was  properly  and  skillfully  made  is  proven  by  its  continued 
use  before  it  came  to  the  hands  of  the  plaintiff. 

The  witness  Sweny,  who  was  one  of  its  first  owners,  and  belonged 
to  a  gun  club,  fired  the  barrel  that  burst,  as  well  as  the  other,  with 
a  standard  load,  as  many  as  250  times  in  one  day,  on  several  occa- 
sions. If  there  had  been  any  real  defect  in  the  metal,  it  would  have 
manifested  itself  under  such  severe  tests. 

The  gun  was  made  for  black  powder  which  at  the  time  was  in 
common  use.  Another  and  more  highly  explosive  powder  came 
into  popular  favor  while  the  gun  was  still  in  existence.  The  defend- 
ant is  not  guilty  of  negligence  because  the  gun  was  not  adapted  to 
the  use  of  that  kind  of  powder.  The  most  that  it  was  required  to 
do  was  to  make  a  gun  suitable  for  use  under  the  conditions  existing 
at  the  time  it  was  put  on  the  market. 

Guns  ai-e  of  different  kinds,  intended  to  resist  greater  or  less  force, 
according  to  their  pattern  and  intended  nse.  A  gun  entirely  adapted 
to  one  use  and  a  certain  charge  of  powder  may  be  entirely  inade- 
quate for  a  different  use  and  a  higher  charge,  and  the  manufacturer 
will  be  entirely  relieved  from  responsibility  if  the  gun  were  not  used 
in  an  ordinary  and  reasonably  to  be  anticipated  manner. 
App.  Div.— Vol.  LXVII.        27 
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There  was  much  testimony  upon  the  trial  that  the  plaintiff  loaded 
his  shells  improperly.  It  would  appear  from  the  quantity  of  powder 
in  the  shell  produced  upon  the  trial,  loaded  at  the  same  time,  that 
more  than  the  maximum  quantity  of  smokeless  powder  was  used. 
If  so,  the  plaintiff  brought  tlie  injury  upon  himself. 

The  judgment  and  order  should  be  reversed  upon  the  law  and 
the  facts,  and  a  new  trial  granted,  costs  to  abide  the  event. 

Pabkeb,  p.  J.,  Smith,  Edwards  and  Chase,  JJ.,  concurred. 

Judgment  and  order  denying  new  trial  on  the  minutes  reversed, 
and  new  trial  granted,  with  costs  to  appellant  to  abide  event 


In  the  Matter  of  the  Probate  of  the  Alleged  Last  Will  and  Testament 
of  Mart  Ann  Campbell,  Deceased. 

Norman  Cushman,  Individually,  and  Kobman  Cushman  and 
David  Donaldson,  as  Executors  Named  in  Said  Will,  Appel- 
lants ;  Rachel  A.  Dustin  and  Jane  A.  Faibohild,  Respondents. 

Wiil  —  declarations  of  the  principal  beneficiary  as  evidence  of  undue  influence  — 
they  are  not  admissible  tohere  other  beneficiaries  under  the  mil  toould  not  take  in 
ease  of  intestacy. 

Where  the  probate  of  a  will  is  contested  upon  the  ground  that  the  will  was  pro- 
cured by  the  undue  influence  exercised  by  the  principal  beneficiary,  evidence 
offered  on  behalf  of  the  contestants  of  declarations  and  admissions  made  by 
the  principal  beneficiary  as  to  his  relations  with  the  decedent  and  as  to  her  con- 
dition of  mind,  is  inadmissible  when  it  is  shown  that  there  are  other  persons 
who  would  take  as  tenants  in  common  with  the  principal  beneficiary  under  the 
will,  and  who  would  not  take  in  case  the  intestacy  of  the  decedent  was  estab- 
lished, and  it  does  not  appear  that  the  admissions  and  declarations  were  made 
in  their  presence. 

Appeal  by  Norman  Cushman,  individually,  and  Norman  Cush- 
man and  David  Donaldson,  as  executors  named  in  an  instrument 
purporting  to  be  the  last  will  and  testament  of  Mary  Ann  Camp- 
bell, deceased,  from  a  decree  of  the  Surrogate's  Court  of  the  county 
of  Franklin,  entered  in  said  Surrogate's  Court  on  the  24th  day  of 
October,  1900,  denying  probate  of  an  instrument  alleged  to  be  the 
last  will  and  testament  of  Mary  Ann  Campbell,  deceased,  on  the 


Digitized  by 


Googk 


MATTER  OF  CAMPBELL.  419 

App.  Div.]  Third  Dkpartment,  December  Term,  1901. 

ground  that  the  execution  of  the  same  was  procured  by  the  undue 
influence  of  Norman  Cushman,  the  principal  legatee  therein  named. 

John  P.  KettaSy  for  the  appellants. 

Gordon  H,  Mam^  for  the  respondents. 

Houghton,  J. : 

The  alleged  will  was  executed  about  a  year  prior  to  the  death  of 
the  testatrix,  at  the  oflBce  of  the  scrivener  some  distance  from  her 
home,  to  which  place  she  was  accompanied  by  Norman  Cushman, 
the  principal  legatee.  The  scrivener  was  his  cousin,  not  a  lawyer, 
but  accustomed  to  draw  papers  for  persons  in  his  locality.  Prior 
wills  had  been  drawn  by  the  attorney  who  ordinarily  did  business 
for  the  deceased. 

At  the  time  of  the  execution  of  the  will,  the  deceased  was 
seventy-five  years  of  age.  The  evidence  discloses  that  she  was 
vigorous  for  her  years,  and  attended  to  her  own  business  affairs,  of 
managing  her  farm  and  making  investments  of  such  money  as  she 
had.  The  farm  was  worth  about  |2,000,  and  she  left  besides  $10,000 
or  $12,000  in  cash  and  securities. 

Norman  Cushman  was  a  young  man  about  thirty-two  years  of 
age,  who  had  worked  for  her  some  years  under  various  arrangements 
as  to  compensation.  She  had  lived  alone  with  him,  and  the  evidence 
discloses  that  she  was  very  solicitous  about  his  leaving  her,  either 
because  she  placed  great  value  on  his  services  or  had  conceived  a 
peculiar  fondness  for  him. 

She  had  two  daughters  married  and  living  in  her  vicinity,  who 
are  the  contestants  and  the  present  respondents.  She  does  not 
appear  to  have  been  on  especially  friendly  terms  with  her  children, 
nor  do  they  appear  to  have  been  especially  solicitous  for  her  welfare, 
possibly  on  account  of  her  relations  with  Cushman. 

By  the  alleged  will,  $3,000  of  her  personal  property  was  divided 
between  two  daughters  and  a  grandchild  (daughter  of  one  of  the 
respondents),  and  a  nephew,  in  various  proportions,  and  the  balance 
of  her  personal  property  was  given  to  Cushman  as  is  expressed 
because  of  his  many  kindnesses  and  solicitous  care.  The  farm  was 
eventually  to  be  sold  and  divided  between  her  daughters,  the  income 
meanwhile  to  belong  to  Cushman. 
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The  Burrogate  found  upon  request  on  settlement  of  the  case  that 
the  deceased  was  of  soond  mind,  memory  and  anderstanding,  and 
competent  to  execute  a  will,  except  for  the  nndne  influence  exer- 
cised orer  her  by  Norman  Cushman,  the  principal  legatee. 

This  situation  of  a  person  of  ordinarily  sound  mind  being  unduly 
influenced  in  the  making  of  a  will,  made  a  very  delicate  question  of 
fact  for  consideration  by  the  surrogate.  Any  errors  in  the  admiBsion 
or  exclusion  of  evidence  under  such  circumstances  cannot  be  said  to 
be  harmless. 

A  large  amount  of  evidence  was  introduced  before  the  surrogate 
showing  the  relations  existing  between  the  deceased  and  Cushman, 
and  tending  to  show  his  influence  over  her,  as  well  as  showing  her 
mental  condition  and  state  of  mind  toward  him.  Against  the  objec- 
tion of  the  proponents,  however,  the  surrogate  permitted  the  decla- 
rations and  admissions  of  Norman  Cushman  to  be  received  as  to  his 
relations  with  the  deceased,  and  as  to  the  condition  of  mind  and 
lack  of  mind  of  the  testatrix. 

Cushman  was  the  principal  l^atee  under  the  will,  but  there  were 
other  legatees  who  would  not  take  in  case  the  intestacy  of  the 
deceased  was  established.  He  was  not,  therefore,  the  only  person 
interested  in  sustaining  the  will.  The  other  legatees,  the  nephew 
and  grandchild  of  the  deceased,  were  tenants  in  common  witli  him 
under  the  will,  and  it  is  not  pretended  that  the  admissions  were 
made  in  their  presence. 

The  proponents,  as  executors  named  in  the  instrument,  repre- 
sented the  nephew  and  grandchild  as  well  as  Cushman  himself  in 
the  proceedings  to  establish  probate  of  the  wUl.  Cushman  could 
not  be  eliminated  from  the  instrument  and  leave  it  good  in  behalf 
of  the  nephew  and  grandchild.  It  most  stand  or  fall  as  a  complete 
instrument.  The  doctrine  that  admissions  or  declarations  of  a  party 
may  be  taken  as  against  himself  has  no  application  to  a  proceeding 
to  prove  a  will  where  other  parties  are  interested  in  the  estate  as 
tenants  in  common,  since  the  will  cannot  be  admitted  as  to  one  and 
rejected  as  to  the  other.  {Matter  of  Kennedy^  167  N.  T.  163 ; 
Matter  of  Van  Dawalher,  63  App.  Div.  550.)  The  admission  of 
this  evidence  constitutes  an  error  which  calls  for  a  reversal  of  the 
decree. 

Other  errors,  in  the  permitting  of  witnesses  to  give  opinions  as  to 
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the  condition  of  mind  of  the  testatrix  and  a  refusal  to  receive  a 
written  contract  between  the  deceased  and  Cnshman  are  alleged, 
but  it  is  unnecessary  to  consider  them. 

Inasmuch  as  we  have  concluded  that  there  must  be  a  new  trial,  it 
is  unnecessary  to  comment  upon  the  facts  further  than  to  bring  the 
parties  within  the  provisions  of  section  2588  of  the  Code  of  Civil 
Procedure  so  that  the  new  trial  may  be  had  in  the  Supreme  Court 
before  a  jury.  "We  have  examined  the  evidence  with  considerable 
care,  and  think  that  the  interests  of  justice  require  that  this  case 
should  be  reviewed  in  the  manner  required  by  the  above  section  of 
the  Code.  We  refrain  from  discussing  the  evidence  and  from  giv- 
ing our  views  thereon,  so  that  on  a  new  trial  the  parties  will  be 
neither  embarrassed  nor  benefited,  nor  the  deliberations  of  the  jury 
affected,  by  the  views  of  this  court  upon  the  questions  of  fact 
involved. 

The  decree  of  the  surrogate  is  reversed  and  a  new  trial  directed 
before  a  jury,  at  a  Trial  Term  of  the  Supreme  Court,  pursuant  to 
the  provisions  of  section  2588  of  the  Code  of  Civil  Procedure,  of 
the  questions  of  f«w5t  arising  between  the  parties  to  be  stated  in  the 
order  of  reversal,  with  costs  of  the  appeal  to  the  appellants  to 
abide  the  event. 

Parker,  P.  J.,  Edwards  and  Chase,  JJ.,  concurred  ;  Smith,  J., 
concurred  in  result. 

Decree  of  the  Surrogate's  Court  reversed  and  new  trial  ordered 
upon  the  issues  between  the  parties,  before  a  jury  at  a  Trial  Term 
of  the  Supreme  Court  to  be  held  in  Franklin  county,  with  costs  to 
appellant  to  abide  event ;  the  order  to  contain  the  following  ques- 
tions of  fact  to  be  tried  by  the  jury : 

l^i7'8t.  Was  the  instrument  dated  April  2,  1898,  duly  signed, 
published  and  executed  by  Mary  A.  Campbell  as  her  last  will  and 
testament  ? 

Second.  If  the  same  was  so  executed,  was  she  of  sound  mind  and 
memory  and  competent  to  execute  the  same  ? 

Third.  Was  the  execution  of  the  same  procured  by  the  fraud, 
restraint  or  undue  influence  of  Norman  Cushman  ? 

Fov/tih.  Were  the  provisions  in  said  will,  other  than  those  in 
favor  of  Norman  Cushman,  procured  by  undue  influence  ? 


Digitized  by 


Googk 


422  TACY  V.  STAKES 


Third  Departmbstt,  Dbcembeb  Term,  1901.  [Vol.  67. 

Lucy  Taoy  and  Fbbd  Tacy,  Appellants,  v.  Nokman  W.  Starks 
and  Others,  Respondents. 

Testimony  of  a  magiatrais  as  to  what  crime  v>as  charged  in  a  criminal  complaint. 

The  ground  upon  which  an  arrest  was  made  cannot  be  proved  by  the  testimony 
oi  the  magistrate  who  issued  the  warrant  as  to  what  was  the  crime  charged  in 
the  criminal  complaint,  as  the  complaint  must  be  in  writing  and  that  is  the 
best  evidence. 

Appeal  by  the  plaintiffs,  Lucy  Tacy  and  another,  from  a  judg. 
ment  of  the  County  Court  of  Clinton  county  in  favor  of  the  defend- 
ants, entered  in  the  office  of  the  clerk  of  the  county  of  Clinton  on 
the  19th  day  of  Marcii,  1901,  upon  the  decision  of  the  court  affirm- 
ing upon  appeal  a  judgment  in  favor  of  tlie  defendants  rendered  by 
a  justice  of  the  peace  dismissing  the  complaint. 

The  action  was  brought  to  recover  the  sum  of  forty  dollars  and 
seventy-five  cents  alleged  to  have  been  tortiously  procured  by  the 
defendants  from  the  plaintiffs. 

H.  S.  Haff,  for  the  appellants. 

Everest  cfe  Signor^  for  the  respondents. 

Houghton,  J. : 

The  co-plaintiff  and  her  husband  were  arrested  upon  a  warrant 
issued  by  the  defendant  Starks,  as  a  magistrate,  upon  a  complaint 
made  by  defendant  Duchane.  The  warrant  was  executed  by  defend- 
ant Decora,  a  constable. 

The  plaintiffs  claimed  and  the  proof  showed  that  while  thus  under 
arrest,  and  because  of  threats  of  furtlier  imprisonment  in  the  State 
prison  or  the  county  jail,  they  paid  over  to  the  defendants  the  sum 
of  forty  dollars  and  seventy-five  cents,  which  was  divided  amongst 
them  in  various  proportions  under  pretext  of  debt  due  or  fees  earned 
in  the  criminal  proceeding. 

The  defendants  attempted  to  justify  the  transaction  by  proof  that 
the  plaintiffs  voluntarily  settled  the  claim  of  defendant  Duchane 
and  the  costs  of  the  arrest. 

The  plaintiffs  appear  to  have  been  simple  and  ignorant  people 
and  much  terrified  at  their  arrest  and  the  prospect  of  further  impris- 
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onraent.  The  principal  defendant  himself  testified  that  the  plain- 
tifib  begged  him  not  to  be  too  hard  and  said  that  they  would  settle 
just  the  way  he  liked,  and  it  appears  they  did  so. 

Courts  cannot  tolerate  such  a  transaction.  It  appears  to  be  quite 
too  ordinary  a  proceeding  in  extreme  rural  districts,  to  use  the 
criminal  process  of  local  magistrates  to  force  the  payment  of  debts 
and  compel  the  settlement  of  civil  disputes. 

A  decision  of  this  case  upon  the  facts,  however,  is  unnecessary 
for  the  judgment  must  be  reversed  because  of  an  error  in  the 
admission  of  evidence. 

The  defendants  sought  to  justify  the  arrest  and  detention  of  the 
plaintiffs  on  the  ground  that  it  was  properly  made,  and  asked  the 
defendant  Starks  what  the  criminal  complaint  was  for.  This  was 
objected  to  by  the  plaintiffs  on  the  ground  that  a  criminal  complaint 
must  be  in  writing,  and  that  the  complaint  was  the  best  evidence. 
The  objection  was  overruled,  to  which  plaintiffs  excepted,  and  the 
witness  stated  the  charge  was  for  assault  and  battery.  The  defend- 
ants were  seeking  to  show  that  the  arrest  was  not  made  for  the  pur- 
pose of  eirtorting  money,  but  upon  a  valid  criminal  charge.  If  they 
could  justify  the  arrest  at  all,  it  was  material  for  them  to  show  for 
what  crime  it  was  made,  and,  hence,  the  evidence  was  relevant  and 
the  objection  fatal. 

The  judgments  of  the  County  Court  and  the  Justice's  Court  are 
reversed,  with  costs  and  disbursements  of  the  appeal  in  the  County 
Court  and  in  this  court  to  the  appellants. 

Pabker,  p.  J.,  Smith,  Edwards  and  Chase,  JJ.,  concurred. 

Judgments  of  the  County  Court  and  Justice's-  Court  reversed, 
with  costs  in  this  court  and  in  the  County  Court. 
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Adelaide  Hixson,  Respondent,  v,  James  H.  Rodbourn,  as  Admin- 
istrator, etc.,  of  Joseph  Rodbourn,  Deceased,  Appellant. 

Suroiving  partner — ineompeterU  to  testify  that  a  payment  was  made  on  a  debt  aUeged 
to  be  barred  by  the  Statute  of  Limitations  in  an  action  against  the  administraiar 
of  his  deceased  partner — presumption  that  nan  residence  continues — tJie  statute 
is  suspended  as  to  a  non-resident  tUihough  his  partner  remains  in  the  State — effect 
of  a  non-resident  suing  in  the  State  of  New  York, 

In  an  action  against  the  administrator  of  a  deceased  member  of  a  firm,  upon  a 
promissory  note  made  by  the  firm,  the  surviving  partner  of  the  firm  is  incom' 
petent,  under  section  829  of  the  Code  of  Civil  Procedure,  to  testify,  for  the 
purpose  of  taking  the  note  out  of  the  Statute  of  Limitations,  that  some  years 
after  the  dissolution  of  the  firm  he  made,  with  the  consent  and  by  the  direc- 
tion of  the  deceased  partner,  a  payment  on  the  note  from  assets  of  the  firm 
collected  by  him. 

In  such  a  case  the  surviving  partner  is  '*  a  person  interested  in  the  event"  of  the 
action,  for  the  reason  that  he  is  liable  to  pay  the  whole  note,  not  only  because 
he  is  the  surviving  partner,  but  because  the  partial  payment  made  by  him 
takes  the  debt  as  to  him  out  of  the  Statute  of  Limitations,  whereas,  if  the 
liability  for  the  entire  debt  be  shifted  upon  the  estate  of  his  deceased  partner, 
the  liability  of  the  surviving  partner  will  be  reduced  to  at  most  a  simple  claim 
for  contribution,  and  hence  he  is  testifying  in  his  own  behalf  and  interest. 

Where  there  is  proof  that  the  surviving  partner  took  up  his  residence  in  a  for- 
eign State  at  a  certain  time,  it  will  be  assumed,  in  the  absence  of  proof  to  the 
contrary,  that  his  non-residence  has  continued. 

The  fact  that  the  deceased  partner  remained  in  the  State  of  New  York  did  not 
prevent  the  Statute  of  Limitations  from  being  suspended  as  to  the  surviving 
partner  during  the  latter's  non -residence. 

A  non-resident  of  the  State  of  New  York,  who  brings  an  action  therein,  submits 
himself  to  all  the  laws  of  that  State  relating  to  the  remedy,  such  as  the  admis- 
sibility of  evidence  and  the  Statute  of  Limitations,  and  he  has  no  cause  of 
complaint  if  those  laws  deprive  him  of  advantages  which  he  might  have  had 
under  the  laws  of  his  own  State. 

Appeal  by  the  defendant,  James  H.  Rodbourn,  as  administrator, 
etc.,  of  Joseph  Rodbourn,  deceased,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of 
the  county  of  Chemung  on  the  18th  day  of  May,  1901,  upon  the 
decision  of  the  court  rendered  after  a  trial  at  the  Chemung  Trial 
Term  before  the  court,  the  jury  having  been  discharged. 

8,  8.  Taylor^  for  the  appellant. 

Bickard  H.  Thurston^  for  the  respondent. 
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Houghton,  J. : 

The  action,  which  was  begun  April  30, 1896,  is  upon  a  promissory 
note  made  by  Hixon,  Rodbourn  &  Co.  for  $1,000,  dated  July  1, 
1884,  payable  to  the  plaintiff  six  months  after  date. 

The  firm  of  Hixson,  Rodbourn  &  Co.  was  a  copartnership  com- 
posed of  plaintiff's  husband,  Amos  S.  Hixson,  and  defendant's 
intestate,  Joseph  Rodbourn.  It  was  formed  about  1878  and  carried 
on  business  at  Yan  Ettenville,  in  this  State,  where  the  note  was 
given,  and  where  by  its  terms  it  was  payable.  It  was  conceded  on 
the  trial  that  the  actual  business  of  the  copartnership  closed  in  1885, 
the  firm  assets  divided,  and  "  the  business  under  the  partnership 
dissolved."  The  plaintiff  proved  that  some  of  the  assets  were  not 
collected  as  late  as  1892,  and  claimed  that  tlie  note  in  suit  was  still 
an  outstanding  obligation  of  the  firm. 

Joseph  Rodbourn  died  on  the  22d  day  of  December,  1894.  Amos 
S.  Hixson,  the  surviving  partner,  and  this  plaintiff,  in  1887,  removed 
to  the  State  of  Kentucky,  and  both  have  since  that  time  been  non- 
residents of  this  State. 

Tlie  existence  of  the  copartnership  was  admitted  by  the  answer. 
The  complaint  alleged  that  interest  had  been  paid  upon  the  note 
to  January  1,  1890.  The  answer  denied  this,  but  the  trial  court 
found  that  interest  had  been  thus  paid.  There  was  no  evidence, 
however,  of  this  fact  to  sustain  such  finding,  and  the  liability  of 
defendant's  intestate  turns  upon  the  fact  as  to  whether  a  payment 
on  the  note  of  twenty-five  dollars,  made  by  his  former  partner, 
Hixson,  April  30,  1892,  was  binding  upon  him.  The  only  testi- 
mony introduced  upon  the  trial  was  that  of  Amos  S.  Hixson,  taken 
by  deposition.  Upon  its  face  the  note  was  outlawed  long  before 
the  death  of  Rodbourn,  and  the  defendant  pleaded  the  Statute  of 
Limitations. 

To  avoid  this,  against  the  objection  of  defendant  that  the  witness 
was  disqualified  under  section  829  of  the  Code  of  Civil  Procedure, 
the  plaintiff  was  allowed  to  prove  by  the  surviving  partner,  Hixson, 
that  in  April,  1892,  he  made  a  payment  on  the  note  from  assets  of 
the  firm  collected  by  him,  of  twenty-five  dollars,  with  the  consent 
and  by  the  direction  of  Rodbourn. 

We  think  the  trial  court  erred  in  holding  that  the  surviving  part- 
ner was  not  a  person  interested  in  the  event  of  the  action,  and  in 
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holding  that  he  was  competent  to  testify  to  personal  transactions 
with  his  deceased  partner  for  the  purpose  of  fastening  liability  upon 
his  estate. 

Section  829  of  the  Code  of  Civil  Procedure  provides  that  a  person 
interested  in  the  event,  though  not  a  party,  shall  not  be  examined 
as  a  witness,  in  his  own  behalf  or  interest,  against  the  representative 
of  a  deceased  person,  or  lunatic,  or  person  deriving  his  title  through 
either  of  them. 

The  test  of  the  disqualifying  interest  of  a  witness  not  a  party  to 
the  action  is,  therefore,  whether  he  will  gain  by  the  decision  of  the 
action  in  conformity  with  his  testimony. 

Before  the  Code  a  witness  interested  in  the  event  of  the  action 
was  wholly  prohibited  from  testifying.  Under  the  present  section 
of  the  Code,  he  is  prohibited  from  testifying  in  his  own  behalf  or 
interest.  The  decisions  of  the  courts  before  the  statute  and  the 
reasons  for  the  rule  adopted  are  instructive  and,  under  certain  con- 
ditions, applicable. 

In  Ma/rquamd  v.  Wd^  (16  Johns.  89)  the  action  was  against  a 
part  owner  of  a  vessel  for  repairs.  Another  part  owner  was  called 
as  a  witness  for  the  plaintiff  to  prove  the  ownership  of  the  defend- 
ant, and  he  was  held  to  be  incompetent  to  testify  to  that  fact  because 
he  had  an  interest  in  charging  the  defendant,  and  so  increasing  the 
number  of  part  owners,  and  thus  diminishing  the  amount  of  con- 
tribution or  loss  which  he  would  otherwise  would  be  obliged  him- 
self to  sustain. 

After  much  discussion  and  questioning,  the  doctrine  established 
by  this  case  was  reconsidered  and  applied  in  Pierce  v.  Kearney  (5 
Hill,  82)  where  the  language  is  so  applicable  to  our  views  in  the  pres- 
ent case  that  we  quote  from  the  opinion  of  the  chief  justice.  The 
reasons  for  the  doctrine  are,  in  short,  "  that  the  witness  being  ^rir/ia 
facie  liable  for  the  whole  debt,  is  called  for  the  purpose  of  bringing 
in  another  to  share  in  that  liability ;  whereas,  for  aught  that  appears, 
without  his  testimony  the  plaintiff  would  fail  and  the  whole  lia- 
bility devolve  upon  the  witness.  And  there  is  this  further  reason 
in  the  case  of  a  joint  demand,  viz.,  that  the  recovery  would  extin- 
guish the  original  liability,  and  cut  down  that  of  the  witness  to  a 
simple  claim  of  contribution." 

These  decisions  and  the  reasons  upon  which  they  are  founded 
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have  been  frequently  cited  with  approval  as  illustrating  the  disquali- 
fication of  a  witness  under  the  provisions  of  the  Code.  {Himter  v. 
Herrick,  26  Hun,  272 ;  affd.,  92  N.  Y.  626 ;  Wilcox  v.  Gorwin,  117 
id.  500.)  In  the  latter  case  the  action  was  upon  a  promissory  note 
made  by  two  persons,  one  of  whom  was  dead.  The  comaker  was 
called  by  the  plaintiff  to  prove  a  conversation  had  between  deceased 
and  the  holder  of  the  note,  tending  to  show  a  recognition  of  the  note 
by  the  deceased  as  an  outstanding  liability.  The  witness  was  held 
incompetent  to  testify  because  it  was  for  his  interest  to  render  his 
co-defendant  liable  as  well  as  himself,  and  his  testimony  tended  to 
prove  joint  liability,  and  consequently  the  duty  of  contribution 
between  the  deceased  maker  and  himself. 

In  the  case  at  bar  Hixson  was  primarily  liable  to  pay  the  whole 
of  the  note  not  only  because  he  was  surviving  partner,  but  because 
the  partial  payment  which  took  the  claim  out  of  the  operation  of 
the  statute  was  made  by  him.  The  copartnership  business  was 
closed  and  ^^  dissolved,"  in  the  language  of  the  stipulation  on  the 
trial,  seven  years  before  the  partial  payment  was  made,  and  Hix- 
son, therefore,  had  no  power  as  partner  to  bind  Rodboum  by  a  par- 
tial payment  unless  he  had  authority  from  him  to  make  it.  (  Van 
Keuren  v.  Pannelee^  2  N.  Y.  523;  Ha/rp&r  v.  Fairley^  53  id. 
442.) 

The  plaintiff  upon  the  trial  recognized  this  rule  and  sought  to 
prove  by  Hixson  a  direction  for  payment  by  Rodboum.  At  the 
joinder  of  issue,  therefore,  it  stood  that  Hixson  was  liable  upon  the 
note  as  surviving  partner,  because  he  had  taken  it  out  of  the  statute 
by  a  partial  payment,  and  the  estate  of  Rodboum  was  released, 
because  the  Statute  of  Limitations  had  been  set  up  in  the  answer, 
unless  the  plaintiff  was  able  to  prove  that  Rodboum  had  authorized 
the  partial  payment.  If  Rodboum  was  liable  at  all  on  the  original 
debt,  it  was  a  joint  liability  with  Hixson.  The  action  was  for  the 
entire  debt  against  Rodbourn's  estate.  It  seems  quite  clear  that 
Hixson  was  interested  in  shifting  the  liability  for  the  entire  debt 
upon  the  estate  of  his  deceased  partner.  The  recovery  against  the 
estate  would  extinguish  the  original  liability  and  cut  down  the 
liability  of  the  witness  to  a  simple  claim  for  contribution. 

But  the  respondent  insists  that  at  the  time  of  the  trial  the  Statute 
"  Limitations  had  run  against  Hixson  himself,  and  that  therefore, 
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he  had  no  interest  whatever  in  the  demand,  becanse  he  was  relieved 
from  payment. 

This  position  is  not  tenable.  The  mere  nmning  of  the  Statute 
of  Limitations  does  not  pay  the  debt,  or  raise  any  presumption  of 
payment.    {Johnson  v.  A.  <&  S,  B.  E.  Go,,  54  N.  T.  416.) 

In  addition,  it  was  admitted  upon  the  trial  that  Hixson,  the 
copartner  of  defendant's  intestate,  left  this  State  in  1887  and  went 
to  and  resided  in  the  State  of  Kentucky.  He  testifies  himself  that 
he  is  now  a  resident  of  the  State  of  California,  and  that  in  1892  he 
was  a  resident  of  the  State  of  Illinois.  There  is,  therefore,  proof 
that  in  1887  he  took  up  his  residence  without  the  State,  and  has 
continued  to  be  a  non-resident  from  that  time  until  the  present,  for, 
in  the  absence  of  contrary  proof,  we  must  assume  that  a  fact  once 
established  has  continued.  He,  therefore,  comes  within  the  excep- 
tion provided  by  section  401  of  the  Code  of  Civil  Procedure,  which 
provides  that  if  after  a  cause  of  action  has  accrued  against  a  person, 
he  departs  from  and  resides  without  the  State,  and  remains  con- 
tinuously absent  therefrom  for  the  space  of  one  year  or  more,  the 
time  of  his  absence  is  not  a  part  of  the  time  limited  for  the 
commencement  of  an  action  against  him.  The  fact  that  Rodbourn, 
his  codebtor,  remained  in  the  State  did  not  prevent  the  suspending 
of  the  running  of  the  statute  as  against  him.  {Dermy  v.  Smithy 
18  K  T.  567.) 

The  note  was  made  in  this  State  and  payable  here,  and  he  was 
offered  as  a  witness  by  the  plaintiff  in  an  action  tried  in  this  State. 
Although  the  plaintiff  may  be  a  non-resident  of  this  State,  she  has 
come  to  its  forum,  and  the  rule  is  well  settled  that  when  a  citizen  of 
one  State  seeks  a  remedy  upon  a  claim  in  the  forum  of  another 
State  he  submits  to  all  the  laws  of  such  State  relating  to  the 
remedy  and  has  no  cause  of  complaint  if  those  laws  deprive  him 
of  advantages  that  he  might  have  had  under  the  laws  of  his  own 
State.  (Wood  Lim.  [2d  ed.]  33.)  The  law  of  the  forum  governs 
all  questions  arising  under  the  statute.  {Beer  v.  Simpaon,  65  Hun, 
17.)  Matters  respecting  the  remedy,  such  as  bringing  suits,  admis- 
sibility of  evidence,  Statute  of  Limitations,  depend  upon  the  law  of 
the  place  where  the  suit  is  brought.  {Miller  v.  Brenham,  68  N, 
Y.  87.) 

The  facts  of  the  case,  therefore,  clearly  show  that  the  Statute  of 
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Limitations  in  this  State  has  not  run  on  the  note  against  the  codebtor 
Hixson,  notwithstanding  more  than  six  years  have  elapsed  since  the 
partial  payment  of  twenty-five  dollars  made  by  him.  He  is  offered  as 
a  witness  in  an  action  tried  in  this  State  and  his  competency  is  to  be 
judged  by  the  fact  as  to  whether  or  not  he  would  be  liable  in  an 
action  brought  against  him  here,  and  not  whether  he  might  escape 
liability  if  an  action  were  brought  in  a  foreign  forum.  He  could 
not  successfully  plead  the  Statute  of  Limitations  if  an  action  were 
brought  against  him  in  this  State,  and,  therefore,  he  is  interested 
in  the  event  and  was  testifying  in  his  own  behalf  for  the  purpose 
of  compelling  the  estate  of  his  deceased  partner  to  pay  the  entire 
debt,  and  was  incompetent  for  that  purpose.  There  was  no  evidence 
of  any  payment  other  than  the  twenty-five  dollars,  and  the  finding 
of  the  court  that  the  interest  had  been  paid  to  January  1,  1890, 
being  erroneous,  the  judgment  must  be  reversed  upon  the  facts,  as 
well  as  for  the  error  pointed  out  and  a  new  trial  granted,  and  it, 
therefore,  becomes  unnecessary  to  consider  the  question  raised  by 
the  appellant  as  to  the  necessity  of  the  plaintiff  alleging  and  prov- 
ing the  insolvency  of  Hixson,  the  surviving  partner,  before  pro- 
ceeding against  the  estate  of  his  deceased  partner,  as  well  as  the 
other  points  urged  by  him  on  his  argument. 

The  judgment  should  be  reversed  on  the  law  and  facts,  and  a 
new  trial  ordered,  with  costs  to  abide  the  event. 

SMrrn  and  Edwards,  JJ.,  concurred ;  Parker,  P.  J.,  and  Chase, 
J.,  concurred  in  result. 

Judgment  reversed  on  the  law  and  facts  and  new  trial  granted, 
with  costs  to  appellant  to  abide  event. 
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Cathehine  C.  Felts,  Kespondent,  v.  William  B.  Collins  and 
Others,  Appellants. 

CotenanU  of  a  herd  cf  ecMe — one  eotenant  U  guilty  of  conversion  of  the  tliaie  of 
ths  other  ootenant  if  he  forcibly  tnkes  half  the  herd  and  eeUe  it  —  a  person  toho 
aeeiete  only  in  the  taking  is  not  guilty  of  contiereUm  —  otijection  <yf  non^foinder 
must  be  by  answer  or  demurrer. 


A  tenant  in  common  of  a  one-half  interest  in  a  herd  of  cattle  in  the  possession  of 
his  eotenant,  who,  upon  the  refusal  of  such  eotenant  to  consent  to  a  division  of 
the  herd,  forcibly  breaks  into  the  latter's  stable,  sorts  the  cattle  into  two  herds 
and,  after  offering  to  let  his  eotenant  choose  either  herd,  drives  one  of  such 
erds  away  and  sells  it,  is  guilty  of  conversion  and  is  liable  to  his  ootenant  for 
one-half  of  the  value  of  the  cattle  so  converted. 

A  person  who  merely  assisted  in  the  original  taking  of  the  cattle  by  attempting  to 
keep  them  together,  but  took  no  part  in  the  forcible  entry  or  in  the  sale  of  the 
cattle,  is  not  liable  to  the  eotenant. 

The  objection,  in  an  action  for  a  trespass  upon  land,  of  the  non-joinder  of  a 
eotenant  of  the  land,  is  waived  unless  taken  by  answer  or  demurrer.  {FeUs  v. 
ColUns,  46  App.  Div.  832,  explained.) 

Appeal  by  the  defendants,  William  B.  Collins  and  others,  from  a 
judgment  of  the  County  Court  of  Columbia  county  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  Columbia 
on  the  28th  day  of  December,  1900,  upon  the  verdict  of  a  jury  for 
$400,  and  also  from  two  orders,  bearing  date  the  19th  day  of  Decem- 
ber, 1900,  and  entered  in  said  clerk's  office,  denying  the  defendants' 
motions  for  a  new  trial  made  upon  the  minutes. 

E.  R.  Harder,  C.  E,  Barrett  a,nd  C,  F.  EherU,  for  the  appellants. 

John  Cadmcm^  for  the  respondent. 

Houghton,  J. : 

The  complaint  alleges  that  the  defendants  wrongfully  trespassed 
upon  the  plaintiff's  real  estate  and  took  from  her  possession  eight 
cows  and  two  yearlings,  and  converted  them  to  their  own  use.         ' 

The  specific  value  of  the  property  is  stated,  and  the  general 
damage  claimed  at  a  larger  amount. 

The  plaintiff  and  her  husband  had  been  farm  tenants  of  the 
defendant    Collins  from    the  spring  of   1889   to   January,   1899, 
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when  the  farm  upon  which  they  were  residing  was  sold  under  fore- 
clasure,  and  the  title  passed  to  one  Babcock,  under  whom  they 
continued  in  possession  until  April,  1899,  when  the  alleged  trespass 
and  conversion  was  committed. 

The  testimony  showed  that  when  plaintiff  and  her  husband  moved 
upon  the  farm,  there  was  a  verbal  arrangement  with  Collins,  subse- 
quently reduced  to  writing,  that  they  should  work  the  farm  on 
shares,  each  to  furnish  half  the  stock  and  have  half  the  avails  and 
increase. 

After  the  title  to  the  farm  had  passed  from  Collins  under  the 
foreclosure,  he  demanded  a  division  of  the  cattle,  and  the  plaintiff 
denied  that  he  had  any  right  in  them,  and  refused  to  divide,  and 
forbade  his  taking  any  of  them. 

Defendants  Hand  and  Kunker  had  some  lien  on  Collins'  alleged 

nterest,  and  the  three,  assisted  by  Van  Alstyne,  forcibly  broke  into 

plaintiff's  stables,  sorted  out  one-half  the  cattle,  and  drove  them 

away.     Shortly  after,   Collins,  with  the  consent  of    Hand   and 

Kunker,  sold  the  cattle. 

The  plaintiff's  testimony  tended  to  show  that  she  was  the  owner 
of  all  the  cattle  and  that  Collins  had  no  interest  in  them,  and  she 
and  her  husband  testified  then  when  they  came  upon  the  farm  they 
brought  fourteen  head  of  cattle  there,  and  that  Collins  agreed  to 
pay  for  half  of  them,  but  never  did  so,  and  subsequently  released  to 
the  plaintiff,  or  her  husband,  all  claim  in  the  increase  or  avails  of 
that  class  of  stock,  and  that  the  cattle  then  on  the  farm  were  made 
up  from  the  cattle  thus  brought  there  and  their  increase,  or  such  as 
the  plaintiff  or  her  husband  had  purchased. 

As  early  as  1891  the  plaintiff's  husband  gave  to  her  a  bill  of  sale 
of  the  undivided  one-half  of  all  the  cattle  on  the  farm,  and  supple- 
mented that  by  another  bill  of  sale  in  January,  1899,  of  the  same 
thing. 

Dispute  arose  between  Collins  and  the  plaintifPs  husband  in  the 
fall  of  1898  with  respect  to  a  half  ownership  in  the  cattle  by  Col- 
lins, and  the  matter  was  left  to  arbitrators,  who  found  that  Collins 
was  the  owner  of  one-half,  to  which  award  the  plaintiff's  husband 
acquiesced  in  writing.  It  does  not  appear  that  the  plaintiff  knew 
anything  of  this  adjustment  of  affairs,  or  acquiesced  in  it. 

Collins  himself  claimed  that  he  had  paid  $200  to  the  plaintiff's 
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husband  for  one-half  of  the  stock,  and  that  he  had  the  right  to  arbi- 
trarily divide  the  same  on  the  refusal  of  the  plaintiff  or  her  husband 
to  do  so. 

On  a  former  trial  the  plaintiff  obtained  a  verdict,  and  on  appeal 
the  judgment  was  reversed  (jFdt8  v.  Collins^  46  App.  Div.  334)  on 
the  ground  that  the  court  erred  in  refusing  to  charge  the  jury  that 
if  they  found  that  Collins  was  a  co-owner  of  the  cattle  he  was  not 
liable  for  conversion  in  merely  taking  possession  of  them,  under  the 
familiar  rule  that  an  action  for  conversion  will  not  lie  by  one  tenant 
in  common  against  another  for  taking  joint  property,  unless  there 
be  a  denial  or  exclusion  of  right  of  the  other  cotenant,  or  a  destruc- 
tion or  sale  of  the  property,  because  each  is  entitled  to  possession, 
and  one  has  no  greater  right  than  the  other.  It  did  not  then  appear 
as  it  does  now,  that  the  property  had  been  sold. 

The  main  contention  of  defendants  on  the  trial  under  review 
seems  to  have  been  that  the  division  was  fair,  Collins  having  taken 
one  and  set  apart  another  for  the  plaintiff  and  then  offered  to  let 
the  plaintiff  choose  either  herd,  and  that  the  property  was  divisible 
by  nature,  and,  therefore,  Collins  had  a  right  to  take  away  and  sell 
his  half. 

The  trial  court  held  that  the  cattle  were  not  divisible  by  nature, 
and  in  this  he  was  manifestly  right.  They  were  not  in  their  nature 
separable  in  respect  to  quality  or  quantity  by  weight  or  measure  so 
that  they  could  be  severed  and  each  take  his  share.  {Brown  v. 
Bv/map^  17  App.  Div.  129,  133 ;  Dear  v.  Beed,  37  Hun,  594.) 

The  court  was  also  right  in  ruling  that  the  plaintiff  might  main- 
tain an  action  for  trespass  even  if  her  husband  was  cotenant  of  the 
farm  with  her.  In  actions  for  tort,  the  non- joinder  of  a  cotenant 
is  not  ground  for  dismissing  the  complaint,  because  that  defect  is 
deemed  waived  unless  the  objection  is  taken  by  demurrer  or  answer. 
{Zahrishie  v.  ^mith,  13  N.  Y.  322.) 

But,  on  the  theory  tliat  the  plaintiff  and  Collins  were  joint 
owners  of  the  property,  the  court  was  manifestly  wrong  in  laying 
down  the  rule  that  the  plaintiff  could  recover  the  full  value  of  all 
the  cattle  which  the  defendants  took  away  and  sold. 

If  Collins  had  a  half  interest  in  them,  he  had  a  half  interest  in 
each  head  which  he  took  away,  and  the  plaintiff  had  only  the 
remaining  half  interest  which  could  be  converted.     If  liable  at  all, 
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therefore,  under  such  conditions,  he  was  liable  only  for  converting 
the  share  or  interest  which  the  plaintiflf  owned. 

In  an  action  for  conversion,  one  co-owner  can  recover  of  another 
co-owner  who  converts  the  property  to  his  sole  use,  only  the  value 
of  the  interest  which  he  owns.  {StaM  v.  Wilhur^  77  N.  Y.  158 ; 
Cheen  v.  Edich^  66  Barb.  564 ;  Van  Doren,   v.  Baity ^  11  Ilnn,  239.) 

But  the  plaintiff  contends  that  she  can  sustain  the  verdict  on  the 
ground  that  there  was  evidence  that  she  was  the  sole  owner  of  all 
the  cattle  on  the  premises.  This  might  be  so  if  the  jury  had  been 
allowed  to  pass  upon  that  question.  But  they  were  nowhere  told 
in  the  charge  of  the  court  that  in  order  to  find  a  verdict  against  the 
defendants  for  the  full  value  of  the  property,  they  must  find  that 
the  plaintiff  owned  all  the  cattle  and  that  the  defendant  Collins  had 
no  interest  in  them.  The  charge  as  a  whole  permitted  the  jury  to 
infer  that  they  might  find  for  the  plaintiff  the  full  value  of  the 
entire  property  taken,  even  though  the  plaintiff  was  the  owner  of 
only  one-half  of  the  property. 

The  utmost  value  proved  of  the  entire  property  converted  was 
$380.  While  the  trespass  was  unauthorized  and  unlawful,  there 
was  no  special  damage  done,  except  the  breaking  of  a  board  and  a 
couple  of  locks,  and  it  is  fair  to  assume  that  the  jury  allowed  only  a 
few  dollars  for  tlie  trespass,  and  allowed  the  whole  amount  of  $380 
as  the  value  of  the  cattle  in  arriving  at  their  verdict  of  $400. 

The  motion  to  set  aside  the  verdict  as  excessive,  therefore,  brings 
np  for  consideration  the  rule  of  damages  laid  down  by  the  court. 
{De  Lavaletie  v.  Wendt,  11  Hun,  432.) 

The  highest  entire  value  of  the  cattle  taken  and  sold  as  proven 
being  $380,  the  verdict  was,  therefore,  too  large  by  one-half  that 
amount. 

As  to  the  defendants  Collins,  Kunker  and  Hand,  the  judgment 
should  be  reversed,  with  costs  to  abide  the  event,  unless  the  plain- 
tiff stipulates  to  reduce  the  damages  to  $210 ;  and  if  the  plaintiff  so 
stipulates,  the  judgment  should  be  affirmed,  without  costs  of  this 
appeal. 

As  to  the  defendant  Van  Alstyne  the  judgment  should  be  reversed. 
Assuming  that  he  assisted  in  the  original  taking  of  the  cattle,  there 
is  no  testimony  that  he  did  any  breaking  of  the  locks  or  gates,  or 
App.  Div.— Vol.  LXVII.        28 
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did  anything  more  than  attempt  to  keep  the  catUc  together.  In 
the  selling,  which  was  the  principal  element  of  the  conversion,  he 
was  a  simple  spectator  and  had  nothing  to  do  with  it  directly  or 
indirectly.  As  to  him  the  judgment  shonld  be  reversed,  bnt  the 
appeal  being  a  joint  one,  it  is  without  costs  to  him. 

Parker,  P.  J.,  Smpth  and  Edwards,  JJ.,  concurred ;  Chase,  J., 
votes  for  reversal. 

Judgment  reversed  as  to  the  defendants  Collins,  Ennker  and 
Hand,  vnith  costs  to  appellant  to  abide  event,  unless  the  plaintiff 
stipulates  to  reduce  the  damages  to  $210,  and  if  plaintiff  so  stipu- 
lates, judgment  affirmed,  without  costs  of  this  appeal.  As  to  the 
defendant  Yan  Alstyne,  judgment  reversed,  without  costs. 


Mart  Potts,  Appellant,  v.  Francis  £.  Baldwin,  as  Executor,  etc., 

~67 48i       ^^  Ophelia  C.  Ddunoe,  Deceased,  and    Others,    Defendants, 

al78  NY  835       Impleaded  with  Fred  N.  Dounce,  as  Executor,  etc.,  of  Ophelia 
C.  Dounob,  Deceased,  Bespondent. 

Bisection  of  a  claim  against  a  deeedenfi  estate  —  it  may  be  determined  by  the  iurro- 
gate — notice  required  of  its  refection — efiort  Statute  of  Limitatione — miit  againU 
a  surviving  joint  maker  cf  a  note  and  the  legal  representatives  of  the  deceased  maker. 

The  Surrogate's  Court  has  power  to  determiue  whether  or  not  a  daim  against  a 
decedent's  estate  has  been  rejected,  and  to  declare  it  allowed  if  found  to  have 
been  presented  and  the  rejection  to  have  been  unduly  delayed. 

The  filing,  in  a  proceeding  instituted  by  the  executor  of  the  decedent's  estate,  to 
which  the  claimant  was  an  involuntary  party,  of  a  notice  of  rejection,  does 
not  obviate  the  necessity  of  bringing  knowledge  of  the  rejection  of  the  claim 
home  to  the  claimant  in  order  tliat  the  six  months'  Statute  of  Limitations  may 
be  set  running  against  her. 

The  presence,  when  the  rejection  was  made,  of  the  accounting  executor's  attor- 
ney, who  was  also  the  attorney  for  the  claimant,  is  not  notice  to  the  claimant 
of  the  rejection,  it  not  appearing  that  such  attorney  then  appeared  for  the 
claimant. 

A  suggestion  made  by  the  counsel  for  the  executor  who  filed  the  rejection,  when 
discussing  before  the  surrogate  the  question  of  submitting  the  claim  to  the 
surrogate,  that  an  action  be  brought  and  the  matter  be  tried  before  a  referee, 
does  not  operate  to  suspend  the  Statute  of  Limitations. 

The  personal  representatives  of  a  deceased  joint  maker  of  a  promissory  note  may 
be  joined  with  the  surviving  joint  makers  in  an  action  upon  the  note;  but  in 
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order  to  maintain  the  action  against  such  personal  representatives  it  must 
appear  that  the  plaintiff  has  exhausted  her  remedies  against  the  surviving  joint 
makers  or  that  the  latter  are  insolvent. 

Appeal  by  the  plaintiflf,  Mary  Potts,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant  Fred  N.  Dounce,  as  exec- 
utor, etc.,  of  Ophelia  C.  Dounce,  deceased,  entered  in  the  oflSce  of 
the  clerk  of  the  county  of  Chemung  on  the  20th  day  of  June,  1901^ 
upon  the  report  of  a  referee. 

Frcmcis  E.  Baldwin  and  Cassius  A.  Phillips^  for  the  appellant* 

Judson  A,  Gibson^  for  the  respondent. 

Judgment  unanimously  affirmed,  with  costs,  on  opinion  of  referee 
in  court  below. 

The  following  is  the  opinion  of  Henry  M.  Clarkb,  referee. 

Henry  M.  Clarke,  Referee : 

This  is  an  action  to  recover  upon  a  joint  promissory  note  which 
is  as  follows : 

"  $1,000.00.  Elmira,  N.  T.,  May  21,  1892. 

"  Two  years  after  date,  we  promise  to  pay  to  the  order  of  Mary 

Potts,  One  Thousand  Dollars  with  interest,  value  received.    Interest 

payable  semi-annually. 

"  FRANCIS  E.  BALDWIN, 

"MYRA  S.  DAGGETT, 

"JULIA  E.  SMITH, 

"OPHELIA  C.  DOUNCE." 

There  is  no  disputed  question  of  fact  in  this  case.  The  plaintiff 
loaned  to  the  makers  of  the  note  $1,000,  with  the  knowledge  that 
it  was  borrowed  to  be  used  for  the  benefit  of  the  W.  C.  T.  U.  Associa- 
tion. The  money  was  received  by  Ophelia  C.  Dounce  and  the  inter- 
est was  paid  by  the  W.  C.  T.  U.  Association.  Subsequently,  in  the 
month  of  June,  1895,  Ophelia  C.  Dounce,  one  of  the  joint  makers, 
died.  The  defendant  Fred  N.  Dounce  and  the  defendant  Baldwin 
are  her  executors.  The  plaintiff  placed  the  note  in  the  hands  of 
attorneys  Baldwin  &  Baldwin,  composed  of  Erwin  J.  Baldwin  and 
the  defendant  Francis  E.  Baldwin,  just  when  does  not  appear  speci- 
fically. The  claim  was  presented  to  Fred  N.  Dounce  as  executor  on 
or  about  the  Ist  day  of  July,  1897. 
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October  5, 1897,  Francis  £.  Baldwin  filed  an  account  of  his  pro- 
ceedings as  executor  of  the  will  of  Ophelia  C.  Dounce  in  the  Sur- 
rogate's Court  (his  co-executor,  Fred  N.  Dounce,  not  joining) ;  and 
a  petition  for  a  judicial  settlement.  Schedule  C  of  the  account,  is  as 
follows :  '^  A  statement  of  all  claims  against  the  estate  of  Ophelia  C. 
Dounce,  deceased,  which  have  been  presented  to  said  executors, 
excepting  claims  which  have  been  allowed  and  paid  by  said  executors. 
*  *  *  Mary  Potts,  $1,000  and  interest.  A  citation,  directed 
to  Fred  N.  Dounce  and  the  plaintiff,  was  issued.  October  29, 1897, 
defendant  Dounce  appeared  in  Surrogate's  Court  and  filed  objec- 
tions to  the  account,  in  part  as  follows :  The  said  Fred  N.  Dounce, 
as  one  of  the  executors  of  said  estate,  hereby  objects  to  and  rejects 
the  claims  set  forth  in  Schedule  C,  to  wit :  *  *  *  Mary  Potts 
for  $1,000  and  interest,"  and  states  upon  his  information  and  belief 
that  none  of  said  claims  are  a  just  and  proper  charge  against  the 
estate,  and  if  allowed  by  the  acting  executor,  Francis  £.  Baldwin, 
such  allowance  is  done  wholly  without  his  consent  or  knowledge 
and  that  said  claims  or  no  part  of  them  should  be  allowed  against 
this  estate. 

It  is  conceded  that  the  plaintiff  was  a  party  to  the  proceedings  in 
the  Surrogate's  Court.  It  does  not  appear  from  the  records  of 
the  Surrogate's  Court,  in  evidence  in  this  case,  that  E.  J.  Bald- 
win appeared  tliere  specifically  for  the  plaintiff  in  relation  to 
this  note.  The  evidence  before  us  on  that  point  is  (plaintiff  testi- 
fying): "Q.  Mr.  Baldwin,  he  has  charge  of  this  note  for  you, 
for  its  collection?  A.  Yes;  Baldwin  &  Baldwin.  Q.  Been  in 
his  hands;  Mr.  Baldwin,  especially,  has  been  looking  after  it? 
A.  Yes." 

The  defendant  Dounce  answers  separately,  pleading  the  short  Stat- 
ute of  Limitations ;  that  this  action  was  not  begun  within  six  months 
after  the  rejection  of  the  claim.  (Code  Civ.  Proc.  §  1822.)  There  is 
no  evidence  that  the  plaintiff  received  personal  notice  of  the  rejection 
of  her  claim.  It  appears  by  proof  and  concession  that  when  l)efore 
the  surrogate  there  was  a  discussion  as  to  trying  the  matter  before 
him,  but  counsel  for  the  defendant  Dounce  doubted  his  jurisdic- 
tion to  try  the  issue,  and  suggested  that  an  action  be  brought  and 
the  matter  tried  before  a  referee.  The  action  was  brought  May  7, 
1898,  more  than  six  months  intervening  between  that  date  and 
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the  rejection  of  the  claim.  The  rejection  contained  in  the  objec- 
tions of  F.  N.  Donnce  is  sufficient  in  form  and  unequivocal  and 
explicit. 

We  have,  therefore,  to  determine  whether  the  presence  of  E.  J . 
Baldwin,  in  whose  hands  the  plaintiff  had  previously  placed  the 
note  for  collection,  when  the  objections  were  read,  is  sufficient  notice 
to  her.  He  was  the  attorney  of  record  and  appeared  for  the 
accounting  executor ;  it  does  not  appear  that  he  appeared  then  for 
her,  although  such  miglit  possibly  be  inferred  from  the  evidence. 
The  Surrogate's  Court  has  power  to  determine  the  fact  whether  or 
not  a  claim  has  been  rejected  and  to  declare  it  allowed,  if  found  to 
have  been  presented  and  the  rejection  to  have  been  unduly  delayed. 
Bowne  v.  Lange^  4  Dem.  350 ;  Matter  of  Von  Derlieth^  25  Misc. 
Eep.  256 ;  Matter  of  Miles,  33  id.  147.) 

Had  either  of  these  questions  been  at  issue  before  the  surrogate, 
the  plaintiff,  having  been  made  a  party,  would  have  been  bound  no 
doubt  by  a  determination  thereon. 

While  the  surrogate  has  such  power,  we  are  unable  to  adduce  any 
authority  to  the  effect  that  the  filing  of  a  notice  of  rejection  in  a 
proceeding  in  the  Surrogate's  Court  to  which  the  claimant  was  an 
involuntary  party,  obviates  the  necessity  of  bringing  knowledge  of 
the  rejection  of  her  claim  home  to  tlie  claimant,  in  order  that  the 
statute  may  be  set  running  against  her.  We  might  arrive  at  a 
different  conclusion  had  the  proceedings  been  instituted  by  the 
claimant  for  the  purpose  of  compelling  the  payment  of  her  claim. 
Neither  does  the  suggestion  regarding  the  bringing  of  this  action  in 
place  of  submitting  the  disputed  claim  to  the  surrogate,  operate  to 
suspend  the  running  of  the  statute,  there  being  nothing  in  that  dis- 
cussion tending  to  lull  the  plaintiff  into  inactivity  nor  to  prevent  the 
bringing  of  the  action  within  the  limitations.  {Comes  v.  Within^ 
79  N.  Y.  129 ;  Flynn  v.  Diefendarf  51  Hun,  194.) 

This  statute  has  been  held  to  be  highly  penal  and  must,  therefore, 
be  strictly  construed.  {Elliot  v.  CronKs  AdmvnistratorSj  13  Wend. 
35 ;  Broderick  v.  Smith,  3  Lans.  27.) 

In  applying  a  rule  so  drastic  in  its  effect,  we  should  not,  it  seems 
to  me,  indulge  the  presumption  that  the  attorney  who  held  this 
claim  for  collection  communicated  the  conditions  of  the  objections 
to  his  client.     To  adopt  such  a  rule  subjects  the  claimant  to  the 
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forgetfuluess,  negligence  or  even  criminal  connivance  of  her 
attorney. 

These  conclusions  are  in  accord  with  Van  Saun  v.  Farley  (4  Daly, 
166).  Peters  v.  Stewart  (1  Misc.  Rep.  8)  is  to  the  effect  that  a  writ- 
4»n  notice  of  rejection  left  at  the  home  of  the  claimant  in  her  absence 
does  not  set  the  statute  running  until  actual  notice  was  received  by 
lier ;  in  other  words,  that  the  notice  must  be  personal.  The  court 
<juoted,  with  approval,  the  opinion  in  Van  Saim  v.  Farley^  but 
Peters  v.  Stewart  was  reversed  by  the  General  Term  of  the  New 
York  Common  Pleas  (2  Misc.  Eep.  357).  The  facts  stated  in  the 
opinion  are,  the  executor  verbally  "  disputed  "  and  "  rejected  "  the 
claim  to  the  person  who  presented  it  on  behalf  of  the  claimant,  and 
it  was  held  a  sufficient  notice  of  rejection,  and  further  held  that  the 
leaving  of  the  notice  (written)  at  tlie  claimant's  home  during  her 
temporary  absence  with  a  person  of  suitable  age  and  discretion  was 
tantamount  to  personal  notice  and,  therefore,  set  the  statute  running. 
We  have  here  conflicting  decisions  of  the  same  court,  one  in  1871 
and  the  other  so  late  as  in  1893. 

We  hold,  however,  notice  in  this  case  to  have  been  insufficient  to 
eet  the  statute  running,  believing  that  the  application  of  such  a  strin- 
gent rule  must  be  supported  by  the  fullest  possible  diUgence,  on  the 
part  of  the  one  invoking  it,  to  bring  home  to  the  claimant  knowl- 
edge of  its  rejection. 

Prior  to  the  enactment  of  section  758  of  the  Code  of  Civil  PrO' 
-cedure  in  1877  (Laws  of  1877,  chap.  416)  the  personal  representa- 
tives of  a  deceased  joint  debtor  could  not  be  charged  directly  in  an 
action  with  the  other  joint  debtors,  while  the  deceased  person  whom 
they  represented  was  a  mere  surety  or  a  joint  obligor.  This,  how- 
ever, was  not  a  rule  of  liability ;  it  was  rather  a  rule  of  procedure. 
{Baskin  v.  Andrews^  53  Hun,  95.) 

Section  758  was  commented  upon  in  RandaU  v.  Sachett  (77  N. 
Y.  480)  as  follows :  It  is  not  merely  remedial,  relating  to  the  mode 
of  civil  procedure  upon  the  death  of  a  person  who  has  entered  into 
a  joint  obligation.  On  the  contrary,  it  imposes  an  obligation  where 
none  existed  before. 

Section  758  abrogated  the  old  rule  holding  that  the  death  of  a 
joint  obligor  discharged  his  liability.  {Pdhenius  Printing  Co.  v. 
Wynkoop^  30  App.  Div.  524.) 
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We  are  satisfied  that  the  contention  of  the  defendant  Dounce 
that  he  could  not  be  joined  as  a  defendant  in  this  action  is  not 
sustained  bj  the  authorities.  {Richardson  v.  Draper^  87  N.  Y. 
337;  Long  v.  Staff <yrd^  103  id.  275;  DougloBS  v.  Ferris^  63  Hun, 
414;  138  N.Y.  192.) 

At  the  opening  the  defendant's  attorney  moved  to  dismiss  the 
complaint  upon  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  motion  was  denied,  and  at  the 
close  of  the  evidence  the  defendant  renewed  his  motion  upon  the 
same  grounds  and  the  further  ground  that  the  evidence  upon  the 
trial  failed  to  state  a  cause  of  action  against  the  defendant  Dounce 
as  executor,  etc.,  and  upon  the  submission  of  this  case  he  urged  that 
the  plaintiff  could  not  recover  under  the  pleadings. 

The  complaint  contains  no  allegations  to  the  efifect  that  the 
plaintiff  had  exhausted  her  remedies  against  the  surviving  joint 
debtors,  or  of  their  insolvency.  The  defendant  did  not  demur,  but 
the  objection  was  not,  therefore,  waived.  (Code  Civ.  Proc.  §  499.) 
The  plaintiff  has  not  amended  her  complaint,  nor  supplied  the  facts 
by  proof.  Under  the  decisions  upon  that  point,  we  are  constrained 
to  hold  the  omission  in  that  particular  fatal  to  a  maintenance  of  this 
action  against  the  defendant  Dounce. 

It  is  well  settled  in  this  State  that  the  creditor  of  a  firm  cannot 
proceed  against  the  estate  of  a  deceased  partner  without  showing 
either  that  the  surviving  partners  have  been  proceeded  against  to 
execution  at  law,  or  that  they  are  insolvent.  {Hoyt  v.  Bonnett^ 
50  K  T.  545.) 

The  doctrine  has  been  reaflSrmed  by  this  court  since  the  enact- 
ment of  the  Code,  that  the  personal  representative  of  a  deceased 
partner  cannot  be  joined  as  a  party  defendant  with  the  surviving 
partner  in  an  action  for  a  partnership  debt  when  the  complaint  does 
not  show  the  plaintiff's  inability  to  procure  satisfaction  from  the 
survivor.    (  Voorhia  v.  Childs^  Executor^  17  N.  Y.  355.) 

In  Barnes  v  Seligrrum  (55  Hun,  339)  questions  similar  to  these 
in  this  case  were  involved  under  similar  facts.  We  quote  from  the 
opinion  :  "  Another  question  which  is  involved  is  the  referee's  rul- 
ing dismissing  the  complaint  as  to  the  executors  of  Seligman.  Selig- 
man  had  died  before  the  action  was  commenced,  and  the  suit  was 
brought  against  Brown  and  the  executors  of  Seligman  without  any 
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allegation  whatever  as  to  the  inBolvency  of  Brown.  It  seems  to  ns 
that  the  want  of  this  allegation  was  fatal  to  the  right  of  the  plaintiff 
to  recover  as  against  the  execntors  of  Seligman.  The  contract  sned 
npon  was  a  joint  obligation.  It  is  clearly  so  from  its  language,  and 
the  general  rule  which  prevails  in  reference  to  a  contract  is  that,  if 
several  persons  agree  to  perform  a  particular  act,  they  are  bonnd 
jointly  and  not  severally  in  the  absence  of  express  words  creating  a 
several  liability.  This  being  a  joint  contract,  at  common  law  the 
death  of  Seligman  freed  him  from  the  joint  liability  and  absolutely 
discharged  his  estate.  Equity,  however,  in  order  to  prevent  hard- 
ships of  this  kind  arising  from  the  technical  rule  of  law,  permitted 
the  estate  of  a  joint  obligor  to  be  sued  on  the  allegation  that  the 
creditor  could  not  obtain  satisfaction  from  the  survivor  because  of 
his  insolvency  or  otherwise.  This  rule  of  equity  has  been  adopted 
in  this  State  and  is  part  of  its  settled  law. 

*'*'  It  is  urged,  however,  upon  the  part  of  the  appellant  that  there 
never  having  been  any  demurrer  in  this  case,  it  has  been  held  suf- 
ficient to  prove  the  survivor's  insolvency  at  the  trial,  in  which  case 
the  complaint  should  be  amended  to  conform  to  the  facts  proved. 

'^  It  is  a  familiar  rule  that  a  complaint  cannot  be  amended  to  con- 
form to  the  facts  proved  where  an  objection  has  been  taken  in  time 
to  the  proving  of  the  facts  because  of  the  insufficiency  of  the  plead- 
ings, and  the  cases  of  Van  Riper  v.  Poppenhauaen  (43  N.  Y.  68) ; 
First  NatixyiiaL  Bank^  etc.^  v.  Morgan  (73  id.  593)  and  Pope  v. 
Cole  (55  id.  124)  in  no  way  conflict  with  this  proposition.  The  ques- 
tions decided  in  those  cases  were,  that  where  proof  was  given  of 
the  insolvency  under  proper  averments  a  recovery  might  be  had 
against  the  representatives  of  the  deceased  partner. 

^'  It  is  further  sought  by  the  appellant  to  limit  this  doctrine  to  cases 
of  partnership  contracts.  But  we  see  no  reason  for  the  limitation. 
In  fact,  in  the  case  of  Pope  v.  Cole  the  contrary  doctrine  is 
expressly  recognized,  although  perhaps  the  question  was  not  involved 
in  the  case.  But  the  principles  upon  which  those  cases  proceed, 
and  the  right  to  pursue  the  personal  representatives  rests,  certainly 
make  no  such  distinction  as  is  claimed  by  the  learned  counsel ;  and 
that  there  is  no  distinction  between  the  cases  is  apparent  from  the 
fact  that  it  is  not  a  legal  right  which  is  attempted  to  be  enforced, 
but  an  equitable  one.     It  was  because  equity  intervened  for  the  pur- 
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pose  of  relieving  from  the  hardsliip  which  arose  by  the  discharge  of 
the  estate  of  a  joint  obligor  who  died  that  any  right  of  recovery  what- 
ever exists ;  and,  in  order  that  the  hardship  should  exist,  it  is  neces- 
sary that  the  impossibility  of  collecting  the  debt  from  the  surviving 
obligor  should  appear.  And  hence  arises  the  rule  that  upon  show- 
ing the  insolvency  of  the  surviving  obligor  the  estate  of  the  deceased 
obligor  may  be  called  upon  to  pay.  It  being  thus  an  equitable  right 
simply  which  is  enforced,  the  right  to  recover  does  not  depend  upon 
a  question  of  partnership  but  simply  upon  the  fact  that,  in  law,  the 
estate  of  the  joint  obligor  is  discharged  upon  his  death  from  any 
obligation  under  the  contract. 

"  We  think  that,  without  the  allegations  as  to  the  insolvency  of 
Brown,  it  is  clear  that  no  action  could  be  maintained  against  the 
estate  of  Seligman.  The  sections  of  the  Code  to  which  attention 
has  been  called  do  not  seem  to  apply  to  the  question  here,  this  action 
being  brought  against  a  survivor  of  two  joint  obligors  and  the 
representatives  of  one  who  is  dead." 

The  Court  of  Appeals  affirmed  the  above  {Barnes  v.  Brown^ 
130  N.  Y.  372),  stating  in  its  opinion :  "  The  contract  was  the  joint 
undertaking  of  Brown  and  Seligman.  The  latter  having  died 
before  the  action  was  commenced,  his  personal  representatives  were 
joined  as  defendants  with  Brown.  The  complaint  was  as  to  those 
executors  dismissed  by  the  referee  upon  the  ground  that  facts 
sufficient  to  constitute  a  cause  of  action  against  them  were  not  alleged. 
Their  testator  having  only  the  relation  of  joint  contractor  with 
Brown,  his  death  placed  the  primary  liability  upon  the  latter^ 
unless  he  was  unable  to  pay  or  insolvent.  Upon  that  fact  the 
liability  of  those  personal  representatives  to  the  plaintiflE  upon  the 
contract  was  dependent,  and  that  fact  was  essential  to  the  cause  of 
action  against  them.  {Grant  v,  Shurter^  1  Wendell,  148 ;  Trustees^ 
etc.^  Orphxm  House  v.  Lawrence^  11  Paige,  80;  2  Denio,  577; 
Peaple  v.  Cole,  55  N.  Y.  124,*  and  cases'] there  cited;  Hauck  v. 
Craighead,  67  id.  432.)  This  defect  was  available  by  objection 
which  was  taken  at  the  trial.     (Code,  §  4y9.)  " 

The  same  doctrine  is  asserted  in  First  National  Bank  of 
Jersey  City  v.  Lenk  (32  N.  Y.  St.  Repr.  192)  as  follows  :  The  rule 

*  Pope  V.  Cdie,^  [Rep. 
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is  well  established  that  where  one  of  two  or  more  joint  debtors  dies 
his  i)erBonal  representatives  should  not  be  joined  in  an  action  with 
the  survivor  except  upon  tlie  allegation  of  the  insolvency  of  the 
survivors.  Section  758  has  in  no  manner  altered  the  rule  stated. 
(See,  also,  Merrill  v.  Blancha/rd^  7  App.  Div.  167.) 

At  common  law  the  death  of  one  of  the  joint  promisors  not  only 
severs  the  joinder  but  terminates  the  liability  that  belonged  to  the 
deceased  so  that  it  cannot  be  enforced  against  his  representatives. 
(1  Pars.  Cont.  [8th  ed.]  28.)  This  rule,  however,  is  changed  by 
section  758  of  the  Code  of  Civil  Procedure,  which  provides  that 
where  an  action  is  pending  the  estate  of  a  person  jointly  liable  with 
others  on  a  contract  shall  not  be  discharged  on  his  death.  {RandaU 
V.  Sacketty  77  N.  Y.  480.)  It  would  be  incumbent,  therefore,  upon 
the  appellant  to  exhaust  his  remedies  against  the  survivors  before 
proceeding  against  the  estate  of  either  one  of  them.  {Matter  of 
JRohinson,  40  App.  Div.  23.) 

We  are  unable  to  coincide  with  the  contention  of  plaintiflPs  coun- 
sel that  the  effect  of  section  758  was  to  modify  the  rule  regarding 
the  allegations  of  the  complaint  in  actions  against  the  representa- 
tives of  deceased  joint  contractors ;  the  less  so  perhaps  as  this  ques- 
tion was  considered  by  those  courts  whose  opinions  necessarily  con- 
trol us  in  arriving  at  our  determination.  In  Barnes  v.  Brown  (130 
N.  T.  373),  in  particular,  the  brief  of  counsel  shows  that  section 
758  was  under  consideration,  while  First  National  Bank  of  Jersey 
City  V.  Lenh  (32  N.  T.  St.  Repr.  192)  squarely  states  the  enact- 
ment of  that  section  has  not  obviated  the  necessity  of  such 
allegations. 

The  motion  made  at  the  close  of  the  evidence  for  the  dismissal 
of  the  complaint  for  failure  to  allege  and  prove  sufficient  facts  to 
constitute  a  cause  of  action  is  granted.  Judgment  ordered  accord- 
ingly, with  costs. 
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Edward  Grace,  as  Administrator,  etc.,  of  Sarah  Grace,  Deceased, 
Appellant,  v.  Margaretha  Fassott,  Kespondent. 

Negligence — toTiat  proof  that  death  reeuUed  thertfrom  is  insufficient. 

In  an  action  to  recover  damages  resulting  from  the  death  of  the  plaintiff's  intes- 
tate, which  occurred  about  four  months  after  she  sustained  a  fall  through  the 
alleged  negligence  of  the  defendant,  evidence  given  by  the  physician  who 
attended  the  intestate,  in  answer  to  a  hypothetical  question,  that  there  was  a 
possibility  that  the  fall  produced  the  condition  which  resulted  in  her  death, 
but  that  he  could  not  state  with  certainty  that  it  did  produce  such  condition, 
and  by  a  physician  who,  so  far  as  appeared,  had  never  seen  the  intestate,  that 
he  thought  that  the  fall  could  and  did  produce  the  condition  which  resulted  in 
the  intestate's  death,  is  insufficient  to  warrant  a  finding  by  the  Jury  that  the 
fall  produced  the  condition. 

Appeal  by  the  plaintiff,  Edward  Grace,  as  administrator,  etc.,  of 
Sarah  Grace,  deceased,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  defendant,  entered  in  the  oflSce  of  the  clerk  of  the  county 
of  New  York  on  the  24:th  day  of  May,  1901,  upon  the  dismissal  of 
the  complaint  on  the  merits,  by  direction  of  the  court  at  the  close  of 
the  plaintiff's  testimony,  upon  a  trial  at  the  New  York  Trial  Term. 

Max  Gross ^  for  the  appellant. 

Sumner  B.  Stiles^  for  the  respondent. 

Per  Curiam: 

The  action  was  brought  to  recover  damages  for  negligently 
causing  the  death  of  the  plaintiff's  intestate.  It  is  disclosed  by  the 
record  that  the  deceased  received  an  injury  by  falling  down  stairs, 
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caused  by  catching  her  foot  in  a  defective  oil  cloth  at  the  head  of 
the  stairs  in  a  tenement  house  kept  and  maintained  by  the  defendant^ 
which  injury  it  is  claimed  was  the  cause  of  her  death.  The  injury 
was  received  on  the  9tli  day  of  July,  1900,  and  her  death  occurred 
on  the  fourth  day  of  November  following.  There  was  evidence 
which  would  have  authorized  a  finding  by  the  jury  that  the  defendant 
was  guilty  of  negligence  and  that  the  deceased  was  free  from  negli* 
gence  contributing  to  the  accident.  The  only  point  in  the  case  was 
as  to  whether  the  injuries  received  were  the  cause  of  death.  The 
woman  died  of  pldcerUia  previa^  and  it  was  claimed  by  the  defendant, 
and  held  by  the  court  in  dismissing  the  complaint,  that  the  condition 
which  produced  death  was  not  connected  with  the  injury.  The 
physician  who  attended  the  deceased  shortly  after  the  accident 
found  no  evidence  of  any  hemorrhages  which  would  have  naturally 
been  found  present  if  the  accident  had  produced  the  condition  which 
resulted  in  her  death.  This  physician,  when  asked  a  hypothetical 
question  based  upon  the  testimony  which  the  case  disclosed,  as  to 
the  reception  of  the  injury  and  the  subsequent  conditions,  testified 
that  there  was  a  possibility  that  the  fall  produced  the  condition 
resulting  in  death,  but  he  could  not  state  that  it  did  with  certainty, 
and  refused  to  testify  that  it  would.  Dr.  Stein  was  called  as  an 
expert  witness  for  the  plaintiff ;  he  had  never  attended  the  deceased, 
and  so  far  as  appears  had  never  seen  her.  He  testified  in  answer  to 
the  hypothetical  question  that  he  thought  the  fall  produced  the 
condition  from  which  the  intestate  died,  and  being  further  questioned 
upon  this  subject,  said:  "The  fall  could  produce  it."  This  is  the 
strongest  testimony  tending  to  show  the  connection  between  the 
injury  and  the  cause  of  death.  It  is  evident  that  it  was  not  suiEcient 
to  authorize  the  jury  to  find  that  the  fall  produced  the  condition 
resulting  in  death.  The  fact  that  the  fall  could  produce  it,  or  that 
there  was  a  possibility  that  it  might  be  so  produced,  is  insufficient. 
The  law  requires  that  the  connection  between  the  injury  and  the 
cause  producing  death  must  be  established  with  reasonable  certainty. 
A  possibility  that  it  might  be  so  produced,  or  that  the  fall  could 
produce  it,  is  insufficient.  Both  statements  were  conjectural  and 
speculative,  and  neither  statement  shows  with  reasonable  certainty 
that  the  death  was  the  result  of  the  accident.  The  complaint  was, 
therefore,  properly  dismissed. 
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The  judgment,  however,  dismissed  the  complaint  upon  the  merits. 
This  was  erroneous.  There  had  been  no  trial  upon  the  merits ;  the 
decision  was  that  the  evidence  offered  was  not  sufficient  to  show  a 
cause  of  action.  It  may  be  that  the  plaintiff  can  procure  evidence 
showing  that  the  injury  produced  the  condition  causing  death.  She 
has  not  shown  it  in  this  action,  which  is  all  that  the  court  determined 
or  could  determine  at  the  time  the  motion  to  dismiss  was  made. 

It  follows  that  the  judgment  should  be  modified  by  striking  out 
that  the  dismissal  was  upon  the  merits,  and  as  so  modified  the  judg- 
ment should  be  affirmed,  without  costs  of  this  appeal  to  either 
party. 

Present  —  Van  Brunt,  P.  J.,  O'Brien,  Inoraham,  McLaughlin 
and  Hatch,  JJ. 

Judgment  modified  by  striking  out  that  the  dismissal  was  upon 
the  merits,  and  as  so  modified  affirmed,  without  costs  to  either  party. 


Gerald  E.  Hart,  Respondent,  v,  William  D.  Chase,  Defendant,  57        ^^ 
Impleaded  with  Edward  V.  Loew,  Appellant.  ^^  Mia  Ul\ 

Application  for  a  defendant* 8  examination  before  trial  —  contente  of  the  affidavit 

therefor. 

The  moving  affidavit,  used  on  an  application  by  a  plaintiff  for  an  order  for  the 
examination  of  the  defendant  before  trial,  need  not  necessarily  state  a  complete 
cause  of  action,  but  the  nature  of  the  action  must  be  stated  together  with  the 
substance  of  the  judgment  demanded,  and  it  must  appear  that  the  plaintiff  is 
entitled  to  some  relief. 

Appeal  by  the  defendant,  Edward  V.  Loew,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  23d  day  of  September,  1901,  denying  said  defendant's  motion 
to  vacate  an  order  for  his  examination  before  trial. 

Charles  Huston^  for  the  appellant. 

Terry  Smithy  for  the  respondent. 
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Van  Brunt,  P.  J. : 

While,  undoubtedly,  it  is  not  necessarily  requisite  that  an  affidavit 
in  an  application  of  this  description  sliould  state  a  complete  cause 
of  action,  yet  the  nature  of  the  action  must  be  stated,  and  the  sub- 
stance of  the  judgment  demanded,  and  it  must  be  seen  that  the 
plaintiff  is  entitled  to  some  relief.  In  the  case  at  bar  the  affidavit, 
while  indulging  in  general  allegations  of  facts  clearly  not  within 
the  affiant's  knowledge,  states  no  cause  of  action  whatever  against 
this  defendant  who  is  sought  to  be  examined.  The  agreement 
which  is  sought  to  be  made  the  basis  of  the  action  in  no  way  bound 
the  New  Amsterdam  Casualty  Company,  and  the  fact  that  the 
defendant  received  the  subscriptions  provided  for  in  said  agreement 
raised  no  obligation  whatever  upon  his  part  to  respond  to  the  plain- 
tiff. And,  furthermore,  it  may  be  said  that  it  nowhere  appears  what 
the  plaintiff's  claim  is,  or  to  what  he  believes  himself  to  be  entitled. 
Under  these  circumstances,  we  think  that  there  was  not  only  no 
cause  of  action  shown,  but,  so  far  as  the  facts  disclose,  an  absolute 
want  of  any  right  to  proceed  against  this  defendant. 

The  order  appealed  from  should  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  motion  granted,  with  ten  dollars  costs. 

Ingbaham,  McLaughlin  and  Laughlin,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 


I    (57         446 
I    69^     *408 

^7        446  The  People  of  the  State  of  New  York  ex  rel.  David  Stevenson 
ai73N  Brewing    Company,    Appellant,  v.  Henry    H.    Lyman,    State 

Commissioner  of  Excise,  Respondent. 

Surrender  of  a  liquor  tax  certificate —  the  burden  of  proving  tlie  facts  required  to  h$ 
stated  in  the  application  tli^erefor  rests  on  tlie  person  seeking  to  surrender  it. 

Section  25  of  the  Liquor  Tax  Law  (Laws  of  1896,  chap.  112,  as  amd.  by  Laws  of 
18d7,  chap.  312),  which  provides  that  if  the  holder  of  a  liquor  tax  certificate 
shall  surrender  the  certificate  to  the  officer  who  executed  the  same  and  shall 
present  to  such  officer  a  verified  petition  setting  forth  certain  facts,  inter  alia 
that  the  holder  has  voluntarily  ceased  to  traffic  in  liquors,  such  officer  shall 
execute  duplicate  receipts  for  the  pro  rata  rebate  on  the  certificate,  does  not 
operate  to  make  the  execution  of  the  duplicate  receipts  an  adjudication  of  the 
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truth  of  the  allegations  contained  in  the  petition,  which  will  be  binding  upon 
the  State  Commissioner  of  Excise,  who  is  charged  with  the  duty  of  paying  the 
rebate. 

Where,  upon  the  refusal  of  the  State  Commissioner  of  Excise  to  pay  the  amount 
called  for  by  the  duplicate  receipts,  issued  to  an  assignee  of  the  original  holder 
of  the  license,  the  assignee  procures  an  alternative  writ  of  mandamus  addressed 
to  the  State  Commissioner  of  Excise,  which  alleges,  among  other  things,  that 
the  holder  had  voluntarily  ceased  to  traffic  in  liquors  prior  to  the  surrender  of 
the  said  certificate,  and  that  since  such  surrender  he  had  not  been  arrested  or 
indicted  for  any  violation  of  the  liquor  Tax  Law,  and  the  State  Commissioner 
of  Excise  serves  a  return  containing  a  denial  of  such  allegations,  it  is  incum- 
bent upon  the  assignee  to  establish  the  truth  of  the  allegations. 

Laughlin,  J.,  dissented. 

Appeal  bj  the  relator,  the  David  Stevenson  Brewing  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
2d  day  of  February,  1901,  upon  an  order  of  the  Supreme  Court, 
made  at  the  New  York  Special  Term  and  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  22d  day  of  January, 
1901,  dismissing  an  alternative  writ  of  mandamus  after  a  trial  at  the 
New  York  Trial  Term. 

On  or  about  the  29th  day  of  April,  1898,  the  Special  Deputy  Com- 
missioner of  Excise  for  the  boroughs  of  Manhattan  and  the  Bronx, 
upon  payment  to  him  of  tlie  sum  of  $800,  issued  liquor  tax  certifi- 
cate No.  3,563  to  one  John  Michels,  permitting  the  traffic  in  liquors 
at  No.  2068  Amsterdam  avenue,  in  the  borough  of  Manhattan,  city 
of  New  York,  for  the  year  ending  April  30, 1899.  Thereafter,  and 
prior  to  the  1st  of  March,  1899,  the  said  John  Michels  duly  assigned 
and  transferred  to  tlie  relator  all  his  right,  title  and  interest  in  and 
to  the  rebate  for  the  unearned  portion  of  the  said  liquor  tax  certifi- 
cate and  authorized  the  relator  to  surrender  the  said  certificate  for 
cancellation  at  any  time  at  its  option,  and  created  it  his  attorney  to 
execute  all  papers  necessary  for  the  purpose  of  effecting  such 
surrender,  and  to  take  such  proceedings  to  recover  tlie  amount  of 
such  rebate  as  might  be  required.  On  or  about  the  said  1st  day  of 
March,  1899,  the  said  Special  Deputy  Commissioner  of  Excise  was 
presented  with  said  certificate  and  with  a  petition  duly  verified  by 
relator,  as  the  attorney  in  fact  of  the  said  John  Michels,  setting  forth 
all  the  facts  required  to  be  shown  upon  a  surrender  of  a  certificate. 
Thereupon,  the  said  Special  Deputy  Commissioner  of  Excise  duly 
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executed  daplicate  receipts  showing  the  amount  of  the  rebate  and 
the  other  facts  required  bj  section  25  of  chapter  112  of  the  Laws 
of  1896,  as  amended  by  chapter  312  of  the  Laws  of  1897,  and 
delivered  tlie  same  as  required  by  said  act.  After  thirty  days  had 
elapsed  since  such  surrender,  the  relator  demanded  from  the  State 
Commissioner  of  Excise  the  amount  of  such  rebate,  but  he  refused 
to  pay  the  same. 

The  relator  thereupon  moved  upon  affidavits  for  a  peremptory 
writ  of  mandamus.  This  motion  was  denied,  but  an  alternative  writ 
was  allowed  to  issue.  This  writ  contained  allegations  setting  forth 
all  the  above  facts,  and  also  alleged  that  Michels  had  voluntarily 
ceased  to  traffic  in  liquors  prior  to  the  surrender  of  the  said  certificate, 
and  that  since  the  surrender  he  had  not  been  arrested  or  indicted 
for  any  violation  of  the  Liquor  Tax  Law,  etc. 

The  return  denied  that  Michels  had  voluntarily  ceased  to  traffic  in 
liquors  at  the  time  said  surrender  of  his  certificate  was  made,  and 
denied  that  he  had  not  been  arrested  or  indicted  for  a  violation  of 
the  Liquor  Tax  Law  since  the  surrender  of  the  certificate,  as  alleged 
in  the  alternative  writ.  The  return  made  also  the  positive  allegation 
that  he  had  been  indicted  for  such  an  oif ense. 

The  issues  thus  formed  by  the  alternative  writ  of  mandamus  and 
the  return  thereto  were  then  duly  sent  to  the  Trial  Term  for  trial. 
When  the  trial  was  brought  on,  the  defendant  claimed  that  the 
burden  of  showing  that  Michels  had  ceased  to  traffic  in  liquor  rested 
with  the  relator.  The  relator  claimed  that  the  burden  of  showing 
that  it  was  not  entitled  to  the  rebate  was  with  the  defendant.  The 
court  held  that  the  burden  was  on  the  relator  to  show  that  Michels 
had  voluntarily  ceased  to  traffic  in  liquors  for  the  term  for  w^hich 
said  certificate  was  issued.  To  this  ruling  the  relator  duly  excepted, 
and  put  in  evidence  formal  proof  to  show  that  he  had  taken  all  the 
steps  to  entitle  it  to  rebate,  and  rested. 

The  court  thereupon  directed  the  jury  to  find  certain  facts,  among 
which  was  one  to  the  effect  that  Michels  had  not  voluntarily  ceased 
to  traffic  in  liquors  under  said  certificate  for  the  term  for  which  said 
certificate  was  issued.  Said  verdict  being  certified  to  the  Special 
Term,  such  proceedings  were  thereupon  had  that  the  alternative  writ 
of  mandamus  was  dismissed  upon  the  merits,  and  from  such  dismissal 
this  appeal  is  taken. 
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WUliam  G,  McCrea^  for  the  appellant. 
iV\  i\r,  Stranahan^  for  the  respondent. 

Yan  Brunt,  P.  J. : 

It  does  not  seem  that  there  was  necessarily  any  question  involved 
upon  the  trial  of  the  issues  raised  by  the  alternative  writ  and  tiie 
I'eturn  as  to  upon  whom  the  burden  of  proof  rested  as  to  events 
occurring  after  the  surrender  of  the  certificate.  The  right  of  the 
relator  to  the  rebate  having  been  denied  by  the  return  it  was  bound 
to  show  by  proof  or  admissions  upon  the  record  that  the  holder  of 
the  liquor  license  and  his  attorney  had  done  all  that  the  law  required 
as  conditions  precedent  to  the  right  to  claim  such  rebate. 

It  was  admitted  upon  the  record  that  the  license  had  been  sur- 
rendered and  the  proper  petition  filed  with  the  Deputy  Commis- 
fiioner  of  Excise,  and  that  such  Deputy  Commissioner  had  issued 
the  receipt  required  by  law,  but  the  return  denied,  as  it  was  alleged 
in  the  alternative  writ,  that  the  holder  of  the  license  had  voluntarily 
ceased  to  traflic  in  liquors  before  the  surrender  of  the  certificate, 
and,  therefore,  claimed  that  the  I'elator  was  not  entitled  to  recover 
the  rebate. 

It  is  to  be  observed  that  to  entitle  the  holder  of  a  liquor  license 
to  surrender  the  same  he  must,  prior  to  such  tender  of  surrender, 
voluntarily  have  ceased  to  traffic  in  liquors. 

The  existence  of  this  fact  is  a  condition  precedent  to  the  right  to 
a  rebate,  and  we  cannot  find  any  provision  of  the  statute  which 
makes  any  action  upon  the  part  of  the  Deputy  Commissioner  an 
adjudication  upon  that  subject.  According  to  the  statute  when  a 
petition  is  presented  to  the  Deputy  Commissioner  showing  all  the 
facts  required  to  be  shown  upon  such  application,  he  is  directed  by 
the  statute  to  issue  the  receipts  required  by  law.  He  is  not  given 
any  power  to  pass  upon  the  question  of  the  truth  of  the  facts  set 
forth  in  the  petition,  and  his  action  in  issuing  the  receipt  cannot 
have  that  effect.  This  would  seem  to  be  apparent  from  a  reading 
of  the  statute.  Leaving  out  those  provisions  that  have  no  relevancy 
to  the  present  case,  it  reads  as  follows : 

"  §  25.  If  a  *  *  *  person  holding  a  liquor  tax  certificate  and 
authorized  to  sell  liquors  under  the  provisions  of  this  act,  *  *  * 
App.  Div.— Yol.  LXYII.        29 
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shall  volnntarily  *  *  *  cease  to  traffic  in  liqnors  during  the 
term  for  which  the  tax  is  paid  under  such  certificate,  such  *  *  * 
person  or  their  *  duly  authorized  attorney  may  surrender  such  tax 
certificate  to  the  officer  who  issued  the  same  *  *  *^  and  at  the 
same  time  sliall  present  to  such  officer  a  verified  petition  setting 
forth  all  facts  required  to  be  shown  upon  such  application. 
Said  officer  shall  thereupon  compute  the  amount  of  pro  rata  rebate- 
then  due  on  said  certificate  for  the  unexpired  term  thereof,  and 
shall  execute  duplicate  receipts  therefor.  *  *  *  One  of  such 
receipts  said  officer  shall  deliver  to  the  person  entitled  thereto,  and 
the  other  of  such  receipts  he  shall  immediately  transmit,  with  the 
surrendered  certificate  and  the  petition  for  the  cancellation  thereof^ 
to  the  state  commissioner  of  excise." 

There  is  evidently  no  judicial  duty  imposed  by  the  foregoing 
provision  of  the  law  upon  the  Deputy  Commissioner.  When  the 
certificate  is  presented  to  him  with  a  petition  setting  forth  all  the 
required  facts  he  must  issue  his  receipts.  There  is  no  power  given 
to  him  to  pass  upon  the  truth  of  the  allegations  in  the  petition, 
and  although  undoubtedly  if  he  refused  to  issue  a  receipt,  he  could 
not  be  compelled  to  do  so  unless  the  applicant  showed  that  the  con- 
ditions precedent  to  the  issuance  of  a  receipt  had  been  fulfilled,  yet 
we  cannot  find  anywhere  in  the  statute  any  authority  upon  his  part 
to  pass  upon  that  question,  or  to  make  any  admissions  relating 
thereto  which  will  be  binding  upon  the  State  Commissioner.  The 
State  Commissioner  is  the  only  one  who  is  empowered  to  act  finally 
in  the  matter.  When  the  claimant  of  a  rebate  comes  to  him  and 
demands  his  rebate,  he  certainly  has  the  right  to  demand  proof  of 
the  fact  that  the  requirements  of  the  law  have  been  complied  with. 
Until  they  are  shown  to  have  existed,  no  right  to  a  rebate  is  given 
by  the  statute. 

The  whole  foundation  of  the  claimant's  demand  is  based  upon  the 
fact  that  he  has,  prior  to  the  tender  for  surrender  of  his  license, 
voluntarily  ceased  to  traffic  in  liquors.  If  he  has  not,  then  he  has 
no  claim.  The  statute  giving  the  Deputy  Commissioner  no  power 
to  pass  upon  this  question  or  even  to  demand  proof  upon  the  sub- 
ject, it  certainly  must  have  been  intended  that  the  officer  who  is  to 
pay  the  rebate  claimed  should  have  the  power  to  demand  proof  of 
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the  right  to  8iich  rebate.  It  seems  to  me  that  the  right  to  the 
rebate  is  to  be  construed  as  resting  upon  a  contract  between  the 
licensee  and  the  State.  If  such  is  the  case,  clearly  the  party  claim- 
ing must  show  compliance  with  all  conditions  precedent. 

There  is  no  question  of  imputing  to  a  man  a  crime  in  requiring- 
him  to  show  compliance  with  the  conditions  precedent  found  in  & 
statute  any  more  than  there  would  be  in  requiring  a  man  to  prove 
the  execution  of  a  contract  which  has  been  denied  in  an  answer  to  a 
sworn  complaint.  The  claimant  comes  into  court  and  demands  his. 
rebate,  alleging  that  he  has  done  everything  to  entitle  him  to  such 
rebate.  The  State  Commissioner  says :  ^^  You  are  not  entitled  to  it 
because  you  did  not  cease  to  traffic  in  liquors  before  you  presented 
your  certificate  for  surrender,  which  is  one  of  the  conditions  precedent 
to  your  being  allowed  any  rebate."  Upon  whom  does  the  burden 
of  proof  lie  ?  Clearly  the  claimant  must  prove  his  case,  as  in  the  case 
of  any  other  contract. 

The  case  of  People  ex  rel.  Brewing  Co.  v.  Lyman  (53  App.  Div* 
470)  may  seem  upon  a  cursory  examination  to  be  contrary  to  our 
view,  but  no  such  question  was  mised  in  that  case,  and  the  remark 
of  the  learned  justice  who  wrote  the  opinion  in  that  case  was  clearly 
not  considered  material. 

The  order  should  be  affirmed,  with  costs. 

Patterson,  O'Brien  and  McLaughlin,  J  J.,  concurred;  Laughlin^ 
J.,  dissented. 

Laughlin,  J.  (dissenting) : 

The  proceeding  was  instituted  for  the  purpose  of  obtaining  a 
peremptory  writ  of  mandanms  to  compel  the  payment  of  a  rebate 
on  liquor  tax  certificate  No.  3,563,  issued  to  John  Michels  on  the 
29th  day  of  April,  1898,  by  the  Special  Deputy  Commissioner  of 
Excise  for  the  Boroughs  of  Manhattan  and  the  Bronx.  The  liquor 
tax  certificate  authorized  the  trafficking  in  liquor  at  premises  No. 
2068  Amsterdam  avenue,  and  was  duly  assigned  to  the  relator,  a 
domestic  corporation,  by  Michels  on  the  2d  day  of  May,  1898,  by  an 
instrument  in  writing  which  authorized  and  empowered  it  as  his. 
attorney  in  fact  to  surrender  the  certificate  for  cancellation  at  any 
time  and  to  obtain  the  rebate  thereon.  On  the  1st  day  of  March^ 
1899,  the  relator  acting  under  said  power  of  attorney,  removed  the 
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certiticiite  from  the  place  where  it  authorized  trafficking  in  liquor, 
and  as  the  agent  and  in  the  name  of  Michels  surrendered  the  same 
to  the  Special  Deputy  Commissioner  of  Excise.  A  petition  for  the 
rebate  in  the  proper  form,  setting  forth  the  facts  required  to  be 
shown  by  section  25  of  the  Liquor  Tax  Law  (Laws  of  1890, 
chap.  112,  as  amd.  by  Laws  of  1897,  chap.  312)  and,  among  other 
things,  that  the  petitioner  had  voluntarily  ceased  to  traffic  in  liquor, 
accompanied  said  surrender.  Thereuix)n  the  relator  received  from 
said  Special  Depnty  a  receipt  for  the  payment  of  the  pro  rata 
rebate  amount  of  the  tax  paid  for  the  unexpired  term  of  such  certifi- 
cate, as  provided  in  said  section.  Another  duplicate  receipt,  together 
with  the  certificate  and  petition,  the  assignment  and  power  of 
attorney  from  Michels  to  the  relator,  were  forwarded  to  the 
Commissioner  of  Excise. 

The  application  for  the  writ  of  mandamus  was  originally  noticed 
for  the  5th  day  of  July,  1899,  upon  an  affidavit  and  exhibits  annexed, 
showing  these  facts  and  that  the  Commissioner  of  Excise  had  refused 
to  pay  the  rebate  or  to  deliver  to  the  relator  two  orders  for  the  pay- 
ment of  the  same,  as  prescribed  in  said  section  25  of  the  Liquor  Tax 
Law.  The  respondent  presented  in  opposition  to  the  motion  affida- 
vits denying  the  allegations  of  the  moving  papers  to  the  effect  that 
Michels  voluntarily  ceased  to  traffic  in  liquor,  and  that  he  had  not 
been  arrested  or  indicted  for  a  violation  of  the  Liquor  Tax  Law 
since  the  surrender  of  the  certificate,  and  alleging  that  he  had  con- 
tinued to  traffic  in  liquor  and  had  sold  liquor  on  the  licensed 
premises  on  the  9th  day  of  March,  1899 ;  that  he  had  been  indicted 
therefor,  and  that  the  indictment  was  pending  and  undetermined. 

The  motion  for  a  peremptory  writ  was  denied,  but  an  alternative 
writ  was  granted.  The  alternative  writ  set  forth  substantially  the 
same  facts  as  were  shown  by  the  moving  papers,  and,  among  others, 
that  Michels  voluntarily  ceased  to  traffic  in  liquor  at  the  time  of 
suri'endering  the  certificate  for  cancellation,  and  that  since  sur- 
rendering the  certificate  he  had  not  been  arrested  or  indicted  for 
violating  the  Liquor  Tax  Law,  and  that  no  proceeding  had  been 
instituted  for  the  cancellation  of  said  certificate  and  no  action  Iiad 
been  commenced  against  him  for  penalties.  The  return  denied  that 
Michels  had  not  been  arrested  or  indicted  as  alleged  and  that  he  had 
voluntarily  ceased  to  traffic  in  Iiquoi*s,  and  alleged  that  he  continued 
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to  traffic  therein  after  the  surrender  of  the  certiticate  and  made  sales 
of  liquor  on  the  9th  day  of  March,  1899. 

Upon  the  trial  of  the  issues  raised  by  the  return  to  the  alternative 
writ  the  relator  put  in  evidence  the  petition  accompanying  the  sur- 
render of  the  liquor  tax  certiticate,  the  certificate,  the  assignment 
thereof,  and  the  receipt  for  the  rebate  and  thereupon  rested.  This 
constituted  the  only  evidence  offered  by  either  party.  The  court 
ruled  that  the  burden  wa.s  upon  tlie  relator  to  prove  that  Michels 
voluntarily  ceased  to  trathc  in  liquor  under  the  certiticate,  and 
directed  a  verdict  making  specitic  tindings  of  fact  in  accordance 
with  the  allegations  of  tlie  alternative  writ,  except  that  one  of  such 
tindings  was  to  the  effect  that  Michels  had  not  voluntarily  ceased  to 
traffic  in  liquor  under  the  certiticate  for  the  term  for  which  it  was 
issued.  To  such  ruling  of  the  court  as  to  the  burden  of  proof  and 
to  the  direction  of  the  verdict  in  the  regard  last  specitied  the  coun- 
sel for  the  relator  duly  excepted. 

The  verdict,  as  directed,  tinds  that  at  the  time  the  liquor  tax  cer- 
titicate was  surrendered  for  cancellation  there  was  no  complaint, 
prosecution  or  action  pending  on  account  of  a  violation  of  the 
Liquor  Tax  Law ;  that  since  its  surrender  Michels  has  neither  been 
arrested  nor  indicted  for  a  violation  of  the  Liquor  Tax  Law,  and 
that  no  proceedings  have  been  instituted  for  the  cancellation  of  the 
certiticate;  that  no  action  has  been  commenced  against  him  for  pen- 
alties, and  that  after  the  lapse  of  thirty  days  from  the  surrender  of 
the  certiticate  and  before  the  commencement  of  this  proceeding, 
demand  for  the  payment  of  said  rebate  was  duly  made  on  the 
respondent. 

Inasmuch  as  the  respondent  did  not  move  to  set  aside  the  verdict, 
but,  on  the  contrary,  moved  at  Special  Term  for  the  dismissal  of 
the  proceeding  upon  the  verdict,  and  has  not  appealed,  the  tindings, 
at  least  so  far  as  they  are  not  challenged  by  the  apjxjllant,  must  be 
deemed  conclusive.  We  are  at  liberty,  however,  to  review  the 
appellant's  exceptions  to  the  rulings  of  the  court  as  to  the  burden 
of  proof  and  to  the  direction  of  a  verdict  adversely  to  him  as  to 
the  cessation  of  traffic.  {People  ex  rel.  Coveney  v.  Kearny^  44 
App.  Div.  449 ;  People  ex  rel,  Boyd  v.  HerUe^  46  id.  505.) 

The  sole  question  for  determination  is,  therefore,  whether  the 
removal  of  a  liquor  tax  certificate  from  the  place  of  business  where 
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it  authorized  the  trafficking  in  liquor  bj  the  person  to  whom  it  was 
issued,  or  his  duly  authorized  agent,  and  the  surrender  thereof  to  the 
Excise  Commissioner,  or  his  deputy,  in  the  form  and  manner  pre- 
scribed by  section  25  of  the  Liquor  Tax  Law,  and  the  issue  by  the 
latter  to  the  former  holder  of  the  certificate  of  a  rebate  except  as 
prescribed  by  law,  where  at  the  time  of  such  surrender  there  was  no 
complaint,  prosecution  or  action  pending  against  the  holder  of  the 
certificate  for  any  violation  of  the  Liquor  Tax  Law,  is  priina  facie 
evidence  that  the  holder  of  the  certificate  has  voluntarily  ceased  to 
trafiic  in  liquor.  Upon  the  surrender  of  the  certificate  the  authority 
of  the  licensee  to  trafiic  in  liquor  ceased.  He  had  no  more  right 
thereafter  to  sell  liquor  than  if  the  certificate  had  never  been  issued. 
{Lyman  v.  CJieeoer^  168  N.  Y.  43.)  The  sale  of  liquor,  without 
iiaving  a  liquor  tax  certificate  and  without  having  it  posted  in  the 
place  where  the  liquor  traffic  is  carried  on,  is  not  only  prohibited  by 
law  but  it  is  a  crime.  (Liquor  Tax  Law,  §§  11,  21,  31, 34, 42 ;  Penal 
Code,  §  3.)  The  presumption  of  innocence  of  crime  prevails  not 
only  in  criminal  prosecutions  but  in  civil  actions  as  well.  This 
presumption,  in  the  absence  of  other  evidence,  not  only  forbade  the 
finding  made  by  the  jury,  but,  in  such  circumstances,  required  a 
finding  in  favor  of  appellant.  In  this  state  of  the  record  he  was 
entitled  to  the  presumption  that  he  was  not  endeavoring  to  obtain 
the  rebate  fraudulently  by  pretending  to  have  ceased  trafficking  in 
liquor  and  that  he  was  not  continuing  the  business  in  defiance  of 
the  law.  {Kom  v.  ScJiedler^  11  Daly,  234 ;  Orant  v.  RUey^  15 
App.  Div.  190, 192 ;  Baylias  v.  Cockaroft,  81  N.  Y.  363 ;  Matter 
of  Fleming^  5  App.  Div.  190 ;  Hewlett  v.  Hewlett^  4  Edw.  Ch.  7 ; 
ZauisvtUej  New  Albany  &  Chicago  By.  Co,  v.  Thompson^  Admr,^ 
107  Ind.  442 ;  Case  v.  Case,  17  Cal.  598 ;  Best  Ev.  [Chamberl.  8th 
ed.]  §  334;  Lawson  Presump.  Ev.  [2d  ed]  112.)  There  is  an 
exception  to  the  rule  that  innocence  is  presumed  and  that  the 
party  asserting  the  contrary  must  establish  it  by  proof,  in  cases 
where  no  hardship  will  be  imposed  upon  a  party  by  requiring  him 
to  show,  as  by  a  license  or  otherwise,  that  he  is  relieved  from  a 
general  inhibition  of  a  statute.  {Potter  v.  Deyo,  19  Wend.  361 ; 
People  V.  Nyce,  34  Hun,  298 ;  People  v.  Cramer^  22  App.  Div. 
189.)  The  cases  that  fall  within  the  exception  are  not  applicable 
here.    In  those  cases  the  act  or  conduct  which  is  forbidden  by  the 
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law  is  required  to  be  shown,  and  it  is  incumbent  upon  the  party 
affected  to  show,  by  license  or  otherwise,  that  he  is  exempted  from 
tlie  operation  of  the  law.  The  case  at  bar  has  been  tried  upon  the 
theory  that  the  presumption  is  that  appellant  is  guilty,  and  guilt 
has  been  found  without  the  introduction  of  any  evidence. 

We  do  not  consider  these  views  in  conflict  with  the  decision  of 
the  Court  of  Appeals  in  People  ex  rel.  Frank  Brewery  v.  Chdii- 
nan  (168  N.  Y.  258).  The  question  of  burden  of  proof  does  not 
appear  to  have  been  considered  by  the  court  in  that  case.  There 
the  licensee  was  under  arrest  for  a  violation  of  the  Excise  Law  at 
the  time  he  obtained  the  certificate  and  the  prosecution  was  pend- 
ing when  the  application  was  made  for  the  rebate.  The  court  held 
that  the  property  right  in  the  rebate  does  not  attach  wliere  there  is 
an  arrest  or  indictment  or  other  prosecution  specified  in  the  statute, 
pending  at  the  time  of  the  suri*ender  of  the  certificate  or  within 
thirty  days  thereafter,  and  observed  that  the  conditions  specified  in 
section  25  of  the  Liquor  Tax  Law,*uix)n  which  the  right  to  the 
rebate  depended,  are  conditions  precedent.  The  conditions  dis- 
cussed by  the  court  related  to  the  pendency  of  a  criminal  prosecu- 
tion. The  Legislature  expressly  required  proof  to  be  made  on 
application  for  the  rebate  that  there  was  no  complaint,  prosecution 
or  action  pending  against  the  licensee  on  account  of  a  violation  of 
the  Liquor  Tax  Law,  and  it  may  well  be  that  where  it  becomes 
necessary  to  apply  to  the  courts  to  collect  the  rebate  after  the  lapse 
of  thirty  days,  that  it  is  incumbent  on  the  applicant  to  show  that  he 
has  not  been  arrested  or  indicted  for  a  violation  of  the  Liquor  Tax 
Law  and  that  proceedings  have  not  been  instituted  for  the  cancella- 
tion of  such  certificate  and  that  no  action  has  been  commenced 
against  him  for  penalties.  In  order  to  prevent  an  erroneous  or 
illegal  payment  of  rebates,  it  may  be  that  these  provisions  of  the 
statute  should  be  construed  as  conditions  precedent  to  be  shown  by 
the  holder  of  the  liquor  tax  certificate.  It  is  eminently  proper  to 
require  the  licensee  to  inform  the  department  and  to  show  on  an 
application  to  the  court  whether  a  proceeding,  civil  or  criminal,  has 
been  instituted  which  may  affect  his  right  to  the  rebate.  Pro- 
ceedings of  both  classes  might  l)e  instituted  without  the  knowledge 
of  the  Excise  Department.  It  is  quite  another  thing,  however,  to 
liold  that  a  licensee  after  surrendering  his  certificate  is  presumed  to 
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have  continued  the  business  without  authority  and  in  defiance  of  the 
law,  and  that  the  burden  is  on  him  to  establish  innocence. 

Authority  for  this  requirement  is  attempted  to  be  spelled  out  of 
the  language  of  section  25  of  the  Liquor  Tax  Law  relating  to  the 
voluntary  cessation  of  liquor  traffic.  It  is  manifest  that  the  object 
of  the  Legislature  was  not  to  require  proof  that  the  licensee  had 
ceased  to  traffic  in  liquor,  which  would  be  sufficiently  shown  by  the 
fact  that  he  had  taken  down  tlie  liquor  tax  certificate  and  sur- 
rendered it  for  cancellation,  and  the  fact  that  any  further  salea 
would  render  him  liable  to  prosecution  and  punishment,  but  that 
the  prosecution  was  voluntary,  as  distinguished  from  duress  of  a 
criminal  prosecution  or  a  proceeding  to  forfeit  the  certificate.  This 
provision  of  the  statute  was,  1  think,  merely  designed  to  prevent 
the  surrender  of  the  certificate  and  the  recovery  of  the  rebate  if  & 
complaint,  either  civil  or  criminal,  has  been  made  and  is  pending 
against  the  holder  of  the  certificate  on  account  of  a  violation  of  the 
Liquor  Tax  Law  which  may  result  in  a  forfeiture  of  his  right  of 
recovery.  The  statute  does  not  require  the  cessation  of  traffic  for 
any  particular  length  of  time  before  surrendering  the  certificate,  nor 
does  it  require  the  licensee  to  promise  that  he  will  not  continue  the 
business  in  the  future.  Until  the  very  moment  tliat  he  removes 
the  certificate  he  is  permitted  to  continue  his  business  without 
cessation,  or  any  evidence  of  his  intention  to  cease  traffic.  It  seems 
to  me  quite  clear,  therefore,  that  the  purpose  of  the  statute  was  to> 
require  proof  of  the  nature  of  the  cessation  rather  than  of  the  fact 
that  the  Ucensee  had  ceased  to  traffic. 

I  think  that  this  construction  of  the  statute  is  sustained  by  People 
ex  rel.  Brewing  Co.  v.  Lyman  (53  App.  Div.  470).  That  was  a 
proceeding  similar  to  tins,  and  the  only  evidence  of  a  voluntary 
cessation  of  traffic  was  the  surrender  of  the  certificate  and  the  issue 
of  the  receipt  for  the  rebate.  A  preliminary  objection  specifically 
pointing  out  that  there  was  nothing  to  show  a  voluntary  cessation  of 
traffic  was  overruled,  and  without  further  proof  a  peremptory  writ 
i-equiring  the  payment  of  the  rebate  was  granted.  This  ruling  was 
sustained  on  appeal.  It  is  proper  to  observe  that  we  do  not  agree 
with  appellant's  construction  that  proof  of  sales  during  the  thirty 
days  would  be  no  defense,  inasmuch  as  no  action  or  proceedings 
civil  or  criminal,  aflfecting  its  right  to  the  rebate  was  commenoed  or 
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instituted  during  the  thirty  days  succeeding  the  surrender  of  the 
certificate.  The  Court  of  Appeals  has  held  otherwise.  {People  ex 
rel.  FranTc  Brewery  v.  CuUinam,^  supra.) 

I  am  of  opinion  that  the  order  appealed  from  should  be  reversed, 
the  verdict  set  aside  and  a  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event. 

Order  aflSrmed,  with  costs. 


Charles   Koome  Paemble  Company,  Respondent,  v.  Joseph  A. 

Haas,  Otherwise  Known  as  Joseph  A.  Hays.  Appellant.  I    67        457 

'  '      ^^  |rl71NY^79 

jFWeign  corporation  —  to  sue  in  New  York  it  requires  a  receipt  for  the  license  fee 
under  the  Tax  Law  as  well  as  a  certificate  of  the  Secretary  of  State  under  the  Oen^ 
erdl  Corporation  Law. 

A  foreign  corporation  doing  business  in  the  State  of  New  York  must,  in  order  to 
maintain  an  action  therein,  show,  in  addition  to  the  fact  that  it  has  procured  a 
certificate  from  the  Secretary  of  State,  as  required  by  section  15  of  the  General 
Corporation  Law  (Laws  of  1892,  chap.  687,  amending  Laws  of  1890,  chap.  568), 
that  it  has  paid  the  license  fee  and  obtained  the  receipt  required  by  section  181 
of  the  Tax  Law  (Laws  of  1896,  chap.  908). 

Appeal  by  the  defendant,  Joseph  A.  Haas,  otherwise  known  as 
Joseph  A.  Hays,  from  an  order  of  the  Supreme  Court,  made  at  the 
New  York  Special  Term  and  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  9th  day  of  October,  1901,  denying 
the  defendant's  motion  to  vacate  an  order  of  arrest  theretofore 
granted  in  the  action. 

StiUman  F,  Kiieeland,  for  the  appellant. 

Arthur  A.  Michelle  iov  the  respondent. 

Van  Brunt,  P.  J. : 

The  plaintiff,  being  a  foreign  corporation  doing  business  in  the 
State  of  New  York,  brought  this  action  apparently  for  conversion. 
The  complaint  contained  an  allegation  that  the  plaintiff  had  pro- 
cured from  the  Secretary  of  State  a  certificate  that  it  had  complied 
with  all  the  requirements  of  law  to  authorize  it  to  do  business  in 
this  State,  as  provided  by  section  15  of  the  General  Corporation  Law 
of  this  State  (Laws  of  1892,  cliap.  687,  amdg.  Laws  of  1890, 
chap.  563).     No  allegation  was  contained  in  the  papers  showing 
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that  the  plaintiff  had  complied  with  the  requirements  of  section 
181  of  chapter  908  of  the  Laws  of  1896,  or  that  it  had  paid  the 
license  fee  therein  provided  for.  That  section  provides  that 
foreign  corporations  (except  certain  ones  therein  mentioned) 
authorized  to  do  business  under  the  General  Corporation  Law  shall 
pay  to  the  State  Treasurer,  for  the  use  of  the  State,  a  certain 
license  fee;  and  further  provides  that  no  action  shall  be  main- 
tained or  recovery  had  in  any  of  the  courts  of  this  State  by  such 
foreign  corporation  without  obtaining  a  receipt  for  the  license  fee 
thereby  imposed  within  thirteen  months  after  beginning  such  busi- 
ness within  the  State.  It  seems  to  us  that  the  payment  of  the 
license  fee  and  the  obtaining  of  the  receipt  therefor  are  conditions 
precedent  to  the  right  of  foreign  corporations  to  appeal  to  our  courts 
for  the  purpose  of  redressing  their  alleged  wrongs.  The  provision 
of  the  statute  is  that  no  action  shall  be  maintained  or  recovery  had ; 
and,  clearly,  when  foreign  corporations  appeal  to  the  courts  of  this 
State,  it  is  necessary  for  them  to  show  that  they  have  the  right  to 
maintain  an  action.  Where,  as  a  prerequisite  to  such  maintenance, 
it  is  necessary  that  they  should  fuliill  certain  duties  toward  the 
State,  it  seems  to  be  reasonable  to  hold  that  compliance  with  these 
conditions  should  be  made  to  appear  before  they  can  call  into  action 
the  process  of  the  court  for  the  purpose  of  either  arresting  the 
person  of  the  defendant  or  his  property. 

The  objection  that  this  application  was  passed  upon  by  another 
justice  does  not  seem  to  be  well  taken.  Even  if  that  had  been  the 
case,  we  think  that  the  granting  of  the  order  to  show  cause  by  the 
justice  who  heard  the  original  application  would  be  a  sufficient 
indication  upon  his  part  that  leave  was  granted  for  the  purpose  of  a 
rehearing.  We  think  that  because  of  the  failure  of  the  plaintiff  to 
show  compliance  with  the  provisions  of  the  statute,  it  could  not 
maintain  its  action  in  the  courts  of  this  State,  and  that  the  motion 
to  vacate  the  order  of  arrest  should  have  been  granted. 

The  order  should  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  motion  granted,  with  ten  dollars  costs. 

Ingraham,  McLaughlin  and  Laugh  lin,  J  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  coots. 
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William  Csatlos,  an  Infant,  by  John  Csatlob,  his  Guardian  ad 
litem,  Appellant,  v.  Mbtbopolitan  Stbebt  Railway  Company, 
Respondent. 

Letwe  bif  the  Appellate  DiviHan  to  apjply  hdwo  to  open  a  drfatUt — it  does  not  imply 
that  it  ehould  be  opened. 

The  granting  by  the  Appellate  Division,  upon  payment  of  certain  costs,  cf  leave 
to  apply  to  the  court  below  to  open  a  default,  should  not  be  taken  by  the  court 
below  as  an  intimation  that  the  Appellate  Division  is  of  the  opinion  that  the 
default  should  be  opened. 

Appeal  by  the  plaintiflf,  William  Csatlos,  an  infant,  by  John 
Osatloe,  his  gnardian  ad  litem,  from  an  order  of  the  Supreme  Court, 
made  at  the  New  York  Special  Term  and  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  4th  day  of  December, 
1901,  granting  the  defendant's  motion  to  open  its  default. 

Clifford  Seasongoodj  for  the  appellant. 

Theodore  If.  Zordj  for  the  respondent. 

Van  Brunt,  P.  J. : 

This  order  should  be  affirmed,  but  in  view  of  the  opinion  of  the 
justice  below  granting  the  motion  it  may  be  proper  to  say  that  the 
giving  of  leave  by  the  Appellate  Division,  upon  payment  of  certain 
costs,  to  apply  to  the  court  below  to  open  a  default  is  by  no  means 
to  be  taken  by  the  court  below  as  an  intimation  that  the  Appellate 
Division  is  of  the  opinion  that  the  default  oaght  to  be  opened. 
The  leave  may  be  given  because,  as  tlie  Appellate  Division  will  not 
pass  upon  these  questions,  it  thinks  that  the  party  in  default  ought 
to  have  his  excuse  passed  upon  on  the  merits.  In  many  instances, 
where  such  leave  is  given,  if  the  Appellate  Division  passed  upon 
the  merits  of  the  excuse  ofEered  it  would  dismiss  the  appeal. 

The  order  should  be  affirmed,  with  ten  dollars  costs  and 
disbursements. 

Ingraham,  McLaughlin  and  Laughlin,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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Matthew  I.  Fox,  Appellant,  v,  Manhattan  Railway  Company, 

Respondent. 

Credibility  of  toitnesifes. 

In  an  action  to  recover  damages  for  pei*sonal  injuries  which  the  plaintiff,  who 
was  a  passenger  upon  the  fourth  car  of  one  of  the  defendant's  elevated  trains, 
claimed  to  have  sustained  while  alighting  from  the  rear  platform  of  that  car, 
in  consequence  of  the  action  of  the  guard  iu  ohurge  thereof  in  prematurely 
giving  the  signal  to  start  the  train,  the  guard  testified  that  before  the  plaintiff 
reached  the  gate  on  the  rear  platform  of  the  fourth  car  the  gate  on  the  front 
platform  of  the  fifth  car  had  been  closed;  that  the  plaintiff  left  the  car  in  safety 
and  that  the  accident  resulted  from  his  slipping  on  the  platform. 

A  passenger,  who  was  riding  in  the  fourth  car,  tef-tified  that  he  saw  the  plaintiff 
leave  it  and  heard  the  gate  slam;  that  through  a  side  window  he  saw  the  plain- 
tiff disappear  after  the  train  had  moved  and  after  the  gate  was  shut.  The  wit- 
ness did  not  testify  that  he  saw  the  guard  close  the  gate. 

Edd,  that  it  was  error  for  the  court  to  instruct  the  jury  that  if  they  believed 
the  testimony  of  the  passenger  they  should  find  for  the  defendant  —  for  the 
reason  that  if  they  did  not  believe  the  testimony  of  the  guard,  who  was  an 
interested  witness,  that  the  gate  on  the  front  platform  of  the  fifth  car  had  been 
closed  before  the  plaintiff  attempted  to  leave  the  car,  they  might  find  that  the 
gate  which  the  disinterested  passenger  heard  closed  was  the  gate  on  the  front 
platform  of  the  fifth  car. 

Where  a  disinterested  witness,  in  no  way  discredited,  testifies  to  a  fact  within  his 
own  knowledge  and  not  in  itself  improbable  or  in  conflict  with  other  evidence, 
what  he  testifies  to  is  regarded  in  law  as  established,  so  that  it  cannot  be  ignored 
either  by  the  court  or  the  jury,  but  where  a  person,  to  whose  fault  or  negli- 
gence an  injury  suffered  is  imputed,  seeks  to  exonerate  himself  by  his  own 
testimony,  he  is  an  interested  party  and  his  credibility  is  for  the  jury. 

Appeal  by  the  plaintiff,  Matthew  I.  Fox,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  13th  day  of  Decem- 
ber, 1899,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  28th  day  of  November,  1899,  denying 
tlie  plaintiflPs  motion  for  a  new  trial  made  upon  tlie  minutes. 

John  M,  Perry ^  for  the  appellant. 

Joseph  IL  Adams^  for  tlie  respondent. 

Patterson,  J. : 

The  judgment  and  order  denying  a  motion  for  a  new  trial  in  this 
case  must  be  reversed  for  an   error  of  the  court  in  an  instruction 
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given  to  the  jury.  The  action  was  brought  to  recover  damages  for 
injuries  sustained  by  the  plaintiff  which  he  claimed  were  occasioned 
by  one  of  the  defendant's  servants  starting  a  train  from  a  station 
before  he,  the  plaintiff,  could  safely  alight  therefrom.  The  evidence 
on  the  part  of  the  plaintiff  was  to  the  effect  that  he  and  a  friend 
who  was  with  him  were  passengers  on  a  train  on  the  defendant's 
road  and  that  they  desired  to  leave  the  train  at  the  station  at  One 
Hundred  and  Fourth  street  and  Eighth  avenue  in  the  city  of  New 
York.  The  plaintiff  and  his  friend  had  been  sitting  in  the  car  next 
to  the  last  of  the  train.  Scheibler,  the  plaintiff's  companion  on  the 
train,  states  that  he  and  the  plaintiff  left  the  train  by  the  rear  plat- 
form of  the  car  in  which  they  had  been  sitting  and  that  they  both 
went  out  through  the  same  gate.  He  testified  that  the  train  was 
standing  still  when  he  reached  the  door ;  that  Fox  was  ahead  of 
him.  The  plaintiff  swore  that  when  he  walked  out  on  the  platform 
the  guard  of  the  train  had  his  haiids  on  the  handles  of  the  ga;tes  of 
the  car ;  that  when  he  attempted  to  leave  the  platform  the  car  was 
stationary,  but  when  one  of  his  feet  touched  the  station  platform  the 
car  started  ;  that  he  was  twisted  around  and  fell  upon  that  platform, 
his  legs  getting  in  the  space  between  the  car  and  the  station  platform. 
A  witness  wlio  was  looking  from  a  window  of  a  house  near  the 
station  corroborates  the  plaintiff's  version  and  that  of  Scheibler.  On 
the  other  hand,  Earle,  who  was  the  guard  of  the  train  and  in  charge 
of  the  car  from  which  the  plaintiff  descended  and  of  the  platform 
of  the  rear  car  attached  to  it  (the  last  car  of  the  train),  testified  that 
when  the  plaintiff  and  Scheibler  undertook  to  leave  the  train  he, 
Earle,  had  one  hand  on  the  hell  cord  ready  to  give  the  signal  to 
start,  and  that  he  kept  that  hand  upon  the  cord  until  both  the  plain- 
tiff and  Scheibler  had  left  the  car ;  that  they  left  from  the  rear 
platform  of  the  car,  the  plaintiff  going  first  and  Scheibler  behind 
him.  The  guard  also  testified  that  when  the  plaintiff  and  Scheib- 
ler reached  the  gate  of  the  fourth  car,  the  gate  on  the  front  plat- 
form of  the  rear  or  fifth  car  had  been  closed,  and  that  the  accident 
happened  to  the  plaintiff  by  his  turning  quickly  and  slipping  on  the 
wet  platform  of  the  station,  and  thus  he  fell  into  the  space  between 
the  car  and  the  station  platform.  The  testimony  shows  that  tlie 
plaintiff  left  the  train  from  the  rear  platform  of  the  fourth  car. 
The  negligence  imputed  to  the  defendant,  if  there  were  any,  con- 
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sisted  in  the  guard  Earle  giving  the  signal  by  which  the  train  was 
started  before  the  plaintiff  conld  safely  leave.  Earle's  testimony  is 
that  the  gate  of  the  front  platform  of  the  rear  car  was  closed.  The 
defendant  undertook  to  show  by  a  witness  named  Chapman  that  the 
gate  on  the  platform  of  the  car  the  plaintiff  left  was  closed  after  the 
plaintiff  left  it.  He  testified  that  he  was  a  passenger  in  tliat  car; 
that  he  saw  the  plaintiff  leave  it  and  heard  the  gate  ^^  slam ;  '^  that 
he  could  see  through  the  side  window  and  saw  the  plaintiff's  body 
disappear  after  the  train  had  moved  and  after  the  gate  was  shut^ 
because  he  heard  it  ^'slam.''  This  witness  did  not  testify  that  he 
saw  the  guard  close  the  gate,  but  his  testimony  taken  in  connection 
with  the  statement  of  the  guard  that  the  gate  of  the  rear  car  waa 
closed  before  the  plaintiff  left  the  train,  would  establish  that  the 
'^slam  "  heard  was  of  the  gate  on  the  platform  from  which  the  plain- 
tiff alighted.  In  that  state  of  the  proof,  counsel  for  the  defendant 
asked  the  trial  judge  to  instruct  the  jury  that  if  they  believed  the 
testimony  of  the  passenger  Chapman  their  verdict  should  be  for  the 
defendant,  and  tlie  court  so  charged,  to  which  an  exception  was 
taken  by  counsel  for  the  plaintiff. 

Thus  it  will  be  seen  that  the  learned  trial  judge  left  to  the  jury 
the  determination  of  the  whole  issues  upon  the  testimony  of  Chap- 
man alone.  That  witness  did  not  see  what  gate  was  closed  when  he 
heard  the  "  slam."  But  for  the  testimony  of  Earle  it  might  well 
have  been  that  it  was  the  gate  of  the  rear  car,  the  noise  of  closing 
which  Chapman  heard,  for  Earle  testified  that  there  was  an  interval 
of  but  a  second  or  two  between  the  closing  of  both  gates.  By  the 
instructions  given  to  the  jury,  the  court  took  away  from  them  the 
credibility  of  Earle.  True,  that  where  one  who  is  a  disinterested 
witness,  in  no  way  discredited,  testifies  to  a  fact  within  his  own 
knowledge  and  not  in  itself  improbable  or  in  conflict  with  other 
evidence,  what  he  testified  to  is  to  be  regarded  in  law  as  established, 
so  that  it  cannot  be  ignored  either  by  the  court  or  the  jnry. 
{Ka/oanagh  v.  WUaan^  70  N.  Y.  179.)  But  where  a  person  to  whose 
fault  or  negligence  an  injury  suffered  is  imputed  and  that  person 
seeks  to  exonerate  himself  by  his  own  testimony,  he  is  an  interested 
party  and  his  credibility  is  for  the  jury.  {Roes  v.  Third  Avenu& 
a.  JR,  Co.^  5  App.  Div.  151 ;  Schmitt  v.  Metropolita/n,  Life  Ina^ 
Co.,  13  id.  122;  Wohlfahrt  v.  Beckert,  92  N.  Y.  490.) 
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It  was  for  the  jury  to  say  whether  they  would  believe  the  testi- 
mony of  Earle  that  the  gate  of  the  last  car  had  been  closed  before 
the  plaintiff  left  the  train,  for  if  they  did  not  believe  that  inter- 
ested witness,  then  it  might  have  been  that  Chapman  heard  the 
noise  of  the  closing  of  that  gate  as  the  train  started,  and  he  may  not 
have  heard  at  all  the  sound  of  a  subsequent  closing  of  the  gate  of 
the  platform  of  the  car  from  which  the  plaintiff  alighted.  The 
plaintiff's  right  should  not  have  been  absolutely  disposed  of  by  the 
testimony  of  Chapman  nor  the  fate  of  the  case  made  to  depend 
upon  what  might  be  after  all  only  an  assumption  that  the  noise  of 
the  closing  of  the  gate  which  Chapman  heard  was  of  that  on  the 
platform  of  the  car  the  plaintiff  left. 

We  think,  for  that  reason,  that  the  judgment  and  order  appealed 
from  must  be  reversed  and  a  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  the  event. 

Hatch  and  Laughlin,  JJ.,  concurred ;  Van  Brunt,  P,  J.,  con- 
curred in  result. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


Knickerbocker  Trust  Company,  Respondent,  v.  George  M. 
Hard,  Appellant,  Impleaded  with  George  M.  Dodge  and 
Others. 

Subscription  iostodc — ten  percent  must  be  paid  at  ike  time  arit  is  invalid — a 
premise  by  subscribers  to  pap  their  subscriptions  on  ctoek pledged  to  secure  a  loan 
to  the  corporation, 

WbUe,  under  sectioii  41  of  the  Stock  Corporation  Law,  subscriptions  to  tlie  stock 
of  a  corporation  are  not  valid  unless  ten  per  cent  of  the  amount  subscribed  by 
the  subscriber  is  paid  at  the  time  of  such  subscriptions,  and  if  such  ten  per 
cent  is  not  paid  an  action  cannot  be  maintained  upon  the  subscription  contract 
by  the  corporation  or  a  person  claiming  under  it,  yet  where  subscriptions  of 
that  character  are  pledged  as  security  for  a  loan  to  the  corporation  made  at  the 
request,  of  the  persons  subscribing  for  the  stock,  and  the  agreement  also  con- 
tains distinct  promises  of  the  subscribers  to  pay  their  subscriptions  on  default 
of  the  corporation,  an  action  will  lie  on  such  promises  irrespective  of  the  inva- 
lidity of  the  subscriptions. 

Appeal  by  the  defendant,  George  M.  Hard,  from  an  interlocutory 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
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in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  2lBt 
day  of  Angost,  1901,  npon  the  decision  of  the  court,  rendered  after 
a  trial  at  the  Kew  York  Special  Term,  overruling  said  defendant's 
demurrer  to  the  complaint. 

George  Edwin  Joseph,  for  the  appellant. 

Herbert  Barry,  for  the  respondent. 

Patterson,  J. : 

This  appeal  is  from  an  interlocutory  judgment  overruling  a 
demurrer  to  the  complaint,  the  ground  of  the  demurrer  being  that 
it  appeared  upon  the  face  of  the  complaint  tliat  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  allegations  of 
the  complaint  are  to  the  effect  that  the  plaintiff  made  a  loan  of 
$20,000  to  the  Smith- Vassar  Telephone  Company,  which  loan  was 
made  at  the  request  of  the  individuals  who  are  defendants  in  this 
action ;  that  the  telephone  company  made  and  delivered  to  the 
plaintiff  its  promissory  note  for  the  amount  of  the  loan  and 
an  agreement  in  writing  was  executed  between  the  telephone  com- 
pany, the  plaintiff  and  the  individual  defendants,  a  copy  of  which 
agreement  is  annexed  to  the  complaint  and  made  a  part  thereof  and 
by  which  it  was  stipulated  that  the  plaintiff  should  loan  to  the  tele- 
phone company  the  amount  mentioned,  being  the  total  amount  of 
the  subscriptions  at  par  for  shares  of  stock  of  the  telephone  com- 
pany agreed  to  be  taken  by  the  several  defendants;  tliat  those 
defendants  severally  subscribed  for  and  agreed  to  take  at  par  the 
number  of  shares  set  opposite  their  respective  names  (twenty  shares 
each),  such  subscriptions  to  be  payable  when  the  note  given  by  the 
telephone  company  became  payable,  and  payment  of  the  subscrip- 
tions was  to  be  made  to  and  become  enforcible  by  the  plaintiff. 
The  telephone  company  assigned  the  subscriptions  to  the  plaintiff 
as  security  for  the  payment  of  the  note,  and  it  was  further  provided 
in  the  agreement  as  follows :  "  In  case  of  the  failure  of  any  sub- 
scriber to  make  payment  to  the  trust  company,  as  herein  provided, 
the  remaining  subscribers  shall  beHiable  jointly  and  severally  to  pay 
such  unpaid  subscription."  It  was  also  provided  in  the  agree* 
ment  that  certificates  of  stock  should  be  issued  by  the  telephone 
company  to  each  of  the  subscribers  and  that  these  certificates  should 
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be  deposited  with  the  plaintiff,  and  in  case  of  the  failure  of  either 
of  the  individaal  defendants  to  pay  his  subscription,  as  provided  in 
the  contract,  the  certificates  of  stock  might  be  sold  by  the  plaintiff 
and  the  proceeds  applied  to  the  payment  of  the  note.  After  cer- 
tain renewals  of  the  note  the  telephone  company  defaulted  in 
payment;  the  individual  defendants  were  called  npon  to  comply 
with  the  terms  of  their  agreement.  They  all  failed  to  do  so  but 
two ;  thereupon  the  shares  of  stock  of  the  defaulting  defendants 
were  sold  and  the  proceeds  applied  in  reduction  of  the  indebtedness 
on  the  note  and  subsequently  this  action  was  brought  upon  the 
agreement. 

The  demurrant  has  treated  the  action  as  if  it  were  one  brought 
solely  to  enforce  the  subscriptions  of  the  individual  defendants  to 
the  stock  of  the  telephone  company,  and  claims  that  the  plaintiff  is 
in  no  better  position  respecting  such  enforcement  than  the  telephone 
eompany  would  have  been  had  the  action  been  instituted  by  it. 
That  the  telephone  company  could  not  have  recovered  in  such  an 
action  is  conceded,  because  by  the  41st  section  of  the  Stock  Corpo- 
ration Law  it  is  peremptorily  required  that  where  stock  is  issued  for 
money  every  subscriber  shall  pay  in  cash  at  the  time  of  his  subscrip- 
tion, ten  per  cent  upon  the  amount  subscribed  by  him,  and  that  no 
subscription  shall  be  received  or  taken  without  such  payment.  No 
valid  contract  of  subscription  existed  unless  ten  per  cent  was  paid 
M  the  time  of  subscription.  That  proposition  is  not  disputed  by  the 
respondent,  but  it  is  insisted  from  all  that  appeared  that  tlie  shares 
subscribed  for  by  the  defendants  here  were  what  is  called  treasury 
stock,  and  that  a  presumption  will  be  indulged  in  that  such  stock  was 
not  an  original  issue  to  be  paid  for  in  cash.  There  is  no  room  for 
such  a  presumption  in  this  case,  nor  is  it  important  that  the  nature 
of  the  subscriptions  should  be  determined.  Taking  all  the  allega- 
tions of  the  complaint  in  connection  with  the  agreement,  it  is  evi- 
dent that  the  action  is  brought  upon  that  agreement  against  these 
defendants  upon  their  individual  promises.  They  are  independent 
promises  made  to  the  plaintiff  who  advanced  money  at  the  request 
of  the  promisors^  upon  the  distinct  stipulation  that  those  promisors 
would  in  a  certain  event  pay  to  the  plaintiff  sums  of  money  at  a 
certam  time  in  order  that  a  fund  might  be  provided  for  the  pay- 
App.  Div.— Vol.  LXVII.        30 
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ment  of  the  indebtedness  of  the  payee  of  the  note  in  case  the  note 
were  dishonored  at  its  maturity. 

As  the  complaint  is  susceptible  of  the  construction  we  have  given 
it,  the  demurrer  was  properly  overruled. 

The  interlocutory  judgment  must,  therefore,  be  afiSrmed,  witli 
costs,  with  leave  to  the  appellant  to  withdraw  the  demurrer  and 
interpose  an  answer,  on  payment  of  costs  in  this  court  and  in  the 
court  below. 

Van  Brunt,  P.  J.,  Ingraham,  Hatch  and  Laughlin,  JJ., 
concurred. 

Judgment  affirmed,  with  costs,  with  leave  to  appellant  to  with- 
draw demurrer  and  answer  on  payment  of  costs  in  this  court  and  in 
the  court  below. 


Albert  A.  Wiloox  and  Louis  Stern,  as  Receivers  of  the  John 
Stephenson  Company,  Limited,  Plaintiflfs,  v.  National  Shoe 
AND  Leather  Bank,  Defendant. 

An  order  appointing  a  receiver  of  a  corporation  signed  **  Enter,  Wm,  N.  Cohen,  «71 
8.  C.**  by  a  judge  ai  his  residence  in  New  York  city — it  takes  effect  when  entered 
— payment  by  a  hank  of  a  note  of  the  corporation  before  the  entry  of  the  order. 

An  order  granted  in  a  proceeding  for  the  voluntary  dissolution  of  a  corporation 
by  a  justice  of  the  Supreme  Court  at  his  private  residence  in  the  city  of  New 
York  and  signed  *' Enter,  Wm.  N.  Cohen,  J.  S.  C./'  is  an  order  of  a  court  of 
record,  and  does  not  become  operative  so  as  to  entitle  the  receivers  appointed 
thereby  to  moneys  of  the  corporation  on  deposit  with  a  bank  until  it  is  entered 
in  the  county  clerk's  office. 

Consequently  where  the  bank,  the  day  after  the  order  is  made,  but  before  it 
has  been  entered  in  the  county  clerk's  office,  applies  the  balance  standing  on 
its  books  to  the  credit  of  the  corporation  upon  a  note  made  by  the  oorporation 
and  held  by  the  bank,  which  falls  due  on  that  day,  the  transaction  is  valid  as 
against  the  receivers  of  the  corporation. 

The  title  of  the  receivers  will  not  be  treated  as  relating  back  to  the  time  at  which 
the  order  was  signed  for  the  purpose  of  defeating  rights  acquired  by  a  third 
party  before  the  perfection  of  the  order. 

Submission  of  a  controversy  upon  an  agreed  statement  of  facta 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Edward  B.  Sill,  for  the  plaintiffs. 

James  L.  Bishop^  for  the  defendant 
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PArrp:E80N,  J. : 

The  contest  between  the  parties  to  this  record  is  submitted  upon 
an  agreed  statement  of  facts  pursuant  to  the  provisions  of  section 
1279  of  the  Code  of  Civil  Procedure.  By  that  statement  it  appears 
that  on  the  morning  of  October  25,  1898,  the  John  Stephenson 
Company,  Limited,  had  on  deposit  in  the  defendant  bank  a  balance 
of  $6,662.16.  The  defendant  was  the  owner  and  holder  of  a 
promissory  note  for  $5,000  made  by  the  John  Stephenson  Company, 
Limited,  which  fell  due  on  the  25th  of  October,  1898,  and  at  about 
ten  o'clock  on  the  morning  of  that  day  the  defendant  charged  the 
amount  of  the  note  against  the  credit  balance  of  the  Stephenson 
Company,  and  thus  as  it  claims  the  note  was  paid.  It  is  not  stated 
in  the  submission  that  when  the  amount  of  the  note  was  thus  set  off 
against  the  indebtedness  of  the  bank  to  the  Stephenson  Company 
on  account  of  its  deposit  balance  the  defendant  was  aware  that  that 
company  was  insolvent.  On  the  24th  of  October,  1898,  at  about  six 
o'clock  in  the  afternoon,  a  petition  in  a  proceeding  for  the  voluntary 
dissolution  of  the  John  Stephenson  Company,  Limited,  was  presented 
to  one  of  the  justices  of  the  Supreme  Court  at  his  private  residence 
in  the  city  of  New  York,  together  with  an  order  to  show  cause  why 
the  prayer  of  the  petitioner  should  not  be  granted,  and  also  an  order 
for  the  appointment  of  receivers  in  that  proceeding.  Notice  of 
motion  for  the  appointment  of  receivers  had  been  waived  by  the 
Attorney-General.  The  order  appointing  receivers  was  signed  by 
the  justice  in  the  following  manner:  "Enter,  Wm.  N.  Cohen, 
J.  S.  C."  The  order  to  show  cause  was  also  signed  in  like  manner. 
The  two  orders  when  thus  signed  were  handed  by  the  justice  to  one 
of  the  attorneys  for  the  petitioner.  A  bond  of  one  of  the  receivers 
was  at  the  same  time  approved  by  the  justice,  and  with  the  other 
papers  the  bond  thus  approved  was  also  handed  to  the  attorney. 
Tlie  next  morning,  that  is,  on  October  25,  1898,  at  or  shortly  after 
ten-twenty -live  o'clock,  the  ordei-s  so  signed  by  the  justice  were  filed 
with  the  clerk  of  the  court.  A  bond  of  the  other  receiver  was  filed 
with  the  clerk  later  on  the  same  day. 

It  is  urged  by  the  defendant  that  the  application  for  the  receiver 
was  improperly  made  to  the  judge  out  of  court,  and  that  it  should 
have  been  made  in  open  court  to  the  justice  assigned  to  hold 
that  branch  of  the  Supreme  Court  in  which  noticed  motions  are 
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to  be  heard.  It  is  imnecessary  to  determine  on  this  appeal 
whether  the  provisions  of  section  770  of  the  Code  of  Civil  Pro- 
eedore  authorized  the  application  to  be  made  at  the  private  resi- 
dence of  the  jastice,  for  we  are  of  the  opinion  that  the  order 
appointing  the  receivers  would  not  become  operative  to  entitle  them 
to  the  moneys  of  the  John  Stephenson  Company,  Limited,  on  deposit 
with  the  defendant  until  that  order  was  entered  with  the  clerk.  It 
was  a  court  order.  It  was  the  order  of  a  court  of  record  and  not 
the  order  of  a  judge  of  a  court  of  record,  and  the  distinction  between 
such  orders  exists  as  fully  under  Code  practice  as  it  did  under  the 
old  systems  of  procedure.  {Heiskofi  v.  Knickerbocker  Life  Ins. 
Co.,  77  N.  Y.  278.)  In  Whitney  v.  Belden  (4  Paige,  140)  it  was 
held  in  Chancery  that  neither  party  could  have  any  benefit  from  a 
decision  of  a  court  until  the  order  upon  such  decision  was  drawn  up 
and  perfected ;  and  in  that  connection  the  chancellor  remarked  that 
in  England,  if  the  order  were  one  as  of  course,  the  register  drew  it 
up  in  the  usual  form,  and  after  it  was  entered  in  the  minutes  he 
signed  and  passed  it,  which  completed  the  entry  of  the  order  after 
which  it  might  be  acted  on  by  either  party ;  while  in  this  State  the 
solicitor  for  the  party  obtaining  the  order,  or  in  whose  favor  a 
decision  is  made,  draws  up  the  order  and  deliveis  it  to  the  register 
to  be  passed  and  entered,  or  procures  it  to  be  drawn  up  and  passed 
by  the  register,  after  which  the  order  is  considered  perfected,  so 
that  either  party  may  be  allowed  to  act  upon  it  or  to  take  copies 
of  it.  It  seems  to  have  been  assumed,  without  dispute,  in  all  the 
cases  which  have  come  under  our  observation,  that  the  entry  of  a 
court  order  under  direction  was  a  necessary  step  hi  the  perfection  of 
that  order.  Both  in  Chancery  and  at  the  common  law  court  orders 
were  entered,  that  is  to  say,  became  part  of  the  records  of  the  court. 
Reduced  to  writing,  delivered  to  the  clerk  with  a  direction  by  tlie 
judge  to  enter  the  same  upon  the  record,  an  order  becomes  opera- 
tive ;  or,  where  the  order  is  not  signed  by  the  judge  but  a  verbal 
direction  is  given  to  enter  the  order,  the  action  of  the  clerk  in  obey- 
ing that  direction  perfects  the  order  precisely  in  the  same  way  as 
the  action  of  the  register  in  entering  an  order  as  of  course  under 
the  old  chancery  system  perfected  such  order.  Orders  granted  on 
motion  are  to  be  regarded  as  entered  from  the  time  of  their  being 
filed  with  the  clerk.     (Van  Sant.  Eq.  Pr.  453.)    That  it  has  been 
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assumed  by  the  courts  that  an  order  becomes  operative  from  the 
time  of  its  filing  as  the  equivalent  of  entering,  is  noticeable  in  the 
following  cases,  among  others :  In  Vilas  v.  Pa^e  (106  N.  Y.  455) 
the  court  says :  "  "We  are  of  opinion  that  the  order  hecame  effective 
as  an  authority  to  the  receiver  upon  its  being  tiled  with  the  clerk^ 
and  that  the  mistake  of  the  clerk  cannot,  on  the  one  hand,  operate 
to  the  prejudice  of  parties  dealing  with  the  receiver  in  reliance 
upon  the  order;  or,  on  the  other,  furnish  a  defense  to  other 
persons  which  they  would  not  have  had  if  the  order  had  been 
promptly  recorded."  In  Hastings  v.  Twenty-third  Ward  La/nd 
Co,  (46  App.  Div.  609)  the  point  was  raised  as  to  the  time  at 
which  an  order  confirming  assessments  became  eflfective,  and  this 
court  said  that  "it  is  quite  clear  that  the  order  of  the  court 
became  operative  and  the  report  became  confirmed  on  the  day 
that  the  order  was  entered  by  the  clerk  of  the  court.  The 
initialing  of  the  formally  prepared  order  by  the  judge  was 
simply  a  direction  to  the  clerk  to  enter  the  order.  Such  initial- 
ing was  unnecessary  to  make  the  order  valid.  A  direction  of 
the  judge,  either  verbally  or  in  writing,  to  the  clerk  to  enter  the 
order,  and  his  entering  the  order  under  such  direction,  was  the  evi- 
dence of  the  decision  of  the  court,  and  upon  the  day  of  tJie  entry 
of  the  order  the  report  stood  confirmed.  The  time  when  the  judge 
affixed  his  initials  to  the  order  was  of  no  importance.  It  was  his 
delivery  to  the  clerk  of  the  order,  with  a  direction  to  enter  the 
order ^  and  its  entry  by  the  clerk,  which  gave  it  validity."  In  Mat- 
ter  of  Lenox  Corporation  (57  App.  Div.  517  ;  afld.,  167  N.  Y.  623) 
it  was  held  that  upon  the  filing  of  the  receiver's  bond  his  right 
related  back  to  the  time  the  order  of  his  appointment  was  granted 
and  entered^  from  which  time  property  was  deemed  in  custodia 
legis.  And  so  through  many  other  cases  it  has  always  been  assumed 
that  the  ultimate  act  perfecting  an  order  of  the  court,  so  as  to  make 
it  operative,  is  its  entry,  which,  as  above  remarked,  may  be  the  time 
it  is  filed  with  the  clerk. 

It  is  argued  by  the  receivers  that  it  is  immaterial  at  what  time 
the  order  of  their  appointment  was  entered,  because  their  title 
would  relate  back  to  the  time  at  which  the  order  was  signed,  but 
even  if  that  were  so  for  general  purposes,  it  would  not  relate  back 
so  as  to  defeat  intervening  rights  of  the  defendant  actually  acquired 
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l>efore  the  perfection  of  the  order.  (Moran  v.  Stiirgts^  154  U.  S. 
256 ;  Matter  of  Gies  Lithographic  Co.^  7  App.  Div.  550.) 

The  note  of  the  John  Stephenson  Company,  Limited,  was  made 
payable  at  the  defendant's  banking  house.  On  the  morning  of 
October  25,  1898,  at  ten  o'clock,  the  defendant  liad  the  right  to  set 
off  the  amoont  of  the  note  against  its  indebtedness  to  that  com- 
pany npon  its  bank  account.  Had  this  note  been  held  by  a  third 
party,  such  party  would  have  had  the  right  at  ten  o'clock  on  the 
morning  of  the  twenty-fifth  of  October,  to  present  it  and  demand 
payment.  The  bank,  at  that  time,  had  the  same  right  to  pay  itself 
a/%  it  would  have  had  to  pay  the  amount  to  a  third  party,  had  the 
note  belonged  to  and  been  presented  by  such  third  party. 

Judgment  must  be  ordered  for  the  defendant,  with  costs. 

Van  Beunt,  P.  J.,  Ingeaham,  Hatch  and  Laughlin,  JJ., 
concurred. 

Judgment  ordered  for  defendant,  with  costs. 


Annie  M.  Hunter,  Plaintiff,  v.  Aethue  M.  Huntee,  Respondent, 
Impleaded  with  Feank  K.  Hunter  and  Lehman  A.  Coopee. 

James  Kilduff,  Assignee  of  the  Judgment  Herein,  Appellant. 

A  release  from  a  judgment  under  section  1043  of  the  Code  of  Civil  Procedure  of  one 
partner — it  prevents  the  subsequent  appointment  of  a  receiver  oftlie  firm  assets, 

A  release  executed,  by  a  person  who  had  recovered  a  Judgment  against  all  of  the 
members  of  a  firm  upon  a  partnership  transaction,  to  one  of  the  judgment 
debtors,  under  the  provisions  of  section  1942  of  the  Ckxle  of  Civil  Procedure, 
applies  to  the  interest  in  the  firm  assets  as  well  as  to  the  individual  property 
of  such  judgment  debtor,  and  after  the  execution  of  such  release  an  assignee 
of  the  judgment,  taking  the  same  with  knowledge  of  the  release,  is  not  entitled 
to  have  a  receiver  appointed  of  the  property  of  the  firm. 

Appeal  by  James  Kilduff,  assignee  of  the  judgment  herein,  from 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  27th  day  of  July,  1901,  denying  his  motion  for  the 
appointment  of  a  receiver  in  supplementary  proceedings. 

Jacoi  Halstead^  for  the  appellant. 

jE!  Ellery  Anderson^  for  the  respondent. 
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Patterson,  J. : 

This  appeal  is  from  an  order  denying  a  motion  to  appoint  a 
receiver  in  supplementary  proceedings  of  the  property  of  the  firm 
of  Hunter,  Cooper  &  Co.  The  application  was  made  by  James 
Kildnff,  the  assignee  of  a  judgment  recovered  by  the  plaintiff  against 
Arthur  M.  Hunter,  Frank  M.  Hunter  and  Lehman  A.  Cooper,  who 
were  the  members  of  the  firm  above  named  and  who  were  the 
original  judgment  debtors.  The  judgment  was  recovered  on  the 
2d  of  April,  1901 ;  it  was  assigned  to  Kilduff  on  the  7th  of  May, 
1901.  In  the  meantime  and  on  the  2d  of  April,  1901,  the  plain- 
tiff (Annie  M.  Hunter)  executed  and  delivei-ed  to  Arthur  M.  Hunter, 
one  of  the  judgment  debtors,  a  release  under  the  provisions  of  sec- 
tion 1942  of  the  Code  of  Civil  Procedure.  By  that  instrument, 
which  recited  that  an  indebtedness  existed  and  that  she  had  recovered 
thereon  a  judgment  against  the  firm  of  Hunter,  Cooper  &  Co. 
and  its  individual  members  and  that  that  firm  had  been  dissolved 
and  that  she  had  agreed  to  compound  or  compromise  her  claim 
against  Arthur  M.  Hunter,  the  plaintiff  released,  acquitted  and  for- 
ever discharged  the  said  Arthur  M.  Hunter  of  and  from  all  liability, 
claim  and  demand  whatsoever  for  or  in  respect  of  the  said  indebted- 
ness, incurred  by  reason  of  his  connection  with  the  partnership, 
provided,  however,  that  the  release  should  have  no  greater  or  other 
effect  than  is  provided  for  by  statute.  The  assignment  of  the  judg- 
ment made  by  the  plaintiff  to  Kilduff  is  by  its  terms  expressly 
made  subject  to  the  release  given  by  the  plaintiff  to  Arthur  M. 
Hunter.  The  court  below  denied  the  motion  for  the  appointment 
of  a  receiver  on  the  ground  that  the  plaintiff  having  released  and 
surrendered  all  claim  to  the  enforcement  of  the  judgment  against 
Arthur  M.  Hunter,  that  release  applied  to  his  interest  in  the  firm 
assets  of  Hunter,  Cooper  &  Co.  as  well  as  to  his  individual  prop- 
erty, and  we  are  of  the  opinion  that  that  view  of  the  effect  of  the 
release  is  the  correct  one. 

The  transaction  out  of  which  the  indebtedness  arose  was  that  of  a 
copartnership.  Before  the  statute  of  1838  (Laws  of  1838,  chap^ 
257)  a  release  of  one  of  the  joint  debtors  would  have  discharged 
the  others.  The  purpose  of  that  act  and  of  section  1942  of  the 
Code  of  Civil  Procedure  was  to  preserve,  after  the  dissolution  of 
a  copartnership,  the  liability  of  all  its  members,  except  the  one 
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with  whom  the  creditor  might  make  a  compramise  or  eompo- 
sition  of  the  indebtedness  and  release  from  it.  Such  a  release 
mnst  necessarily  operate  to  prevent  enforcement  of  a  claim  against 
any  property  belonging  to  the  released  debtor,  whether  he  owna 
it  in  severalty  or  jointly  with  others.  The  foundation  of  the 
right  to  apply  any  property  in  which  he  is  interested  to  the  pay- 
ment of  indebtedness,  as  in  this  case  of  a  judgment,  is  taken  away. 
Supplementary  proceedings  are  allowed  only  against  judgment 
debtors.  Arthnr  M.  Hunter  ceased  to  be  a  jadgment  debtor.  By 
express  provision  of  the  Code  of  Civil  Procedure  as  to  him  the 
judgment  was  satisfied.  The  remaining  members  of  the  firm  were 
alone  the  judgment  debtors.  A  receiver  of  their  property  might 
well  have  been  appointed  upon  Kilduff  s  application,  but  Arthur  M. 
Hunter's  interest  in  the  assets  of  the  firm  could  not  be  resorted  to 
to  pay  the  balance  due  upon  the  judgment  assigned  to  Kilduff,  and, 
therefore,  could  not  be  sequestered  nor  taken  away  from  him  by 
process.  The  object  of  the  appointment  of  a  receiver  in  supple- 
mentary proceedings  is  to  reach  tlie  property  of  judgment  debtors 
so  tliat  it  may  be  applied  to  the  payment  of  the  judgment.  (Code 
Civ.  Proc.  §§  2449,  2450.)  There  was  no  judgment  existing  as  to 
Arthur  M.  Hunter,  and  there  is  no  authority  in  the  law  to  divest 
him  of  his  property  with  the  ultimate  object  of  applying  it  to  the 
payment  of  an  indebtedness  which  he  does  not  own,  but  which 
exists  only  against  third  parties.  It  is  true  that  upon  the  dissolu- 
tion of  a  copartnership  the  interest  of  the  copartners  is  in  the  sur- 
plus remaining  after  the  payment  of  creditors,  but  that  does  not 
affect  the  present  proposition.  Arthur  M.  Hunter  has  the  right  to 
see  to  the  application  of  the  copartnership  assets  to  the  payment  of 
copartnership  debts.  What  is  due  Kilduff  on  the  judgment  is  not  a 
debt  of  all  the  individual  members  of  the  copartnership.  He  took 
his  assignment  of  the  judgment  with  full  knowledge  that  it  was  not 
and  subject  to  the  release  given  to  Arthur  M.  Hunter.  He  acquired 
a  judgment  against  only  two  of  the  copartners. 

The  motion  was  properly  disposed  of  in  the  court  below  and  the 
order  should  be  afSrmed,  with  ten  dollars  costs  and  disbursements. 

Van   Bbunt,   P.   J.,   Ingrahah,   Hatch    and  Laughlin,  J  J., 
concurred. 

Order  affirmed,  witli  ten  dollars  costs  and  disbursements. 
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Moses  Tanbnbaum,  Respondent,  v.  Hbnby  D.  Gebbnwald  and  ®  ^ 
SiGisMUND  D.  Greenwald,  Appellants. 

EmpUfymeni  of  a  firm  to  effect  insurance  —  when  a  contract  tJiertfor  is  enforcMe  hy^ 
an  assignee  and  successor  of  the  finn  —  eeiden^  as  to  an  increase  in  the  insurance 
rates. 

A  contract  by  which  a  firm,  one  of  the  parties  thereto,  is  employed  to  secure 
policies  of  fire  insurance  for  the  other  party  thereto,  and  which  provides,  "  It 
is  understood  and  agreed  that  all  of  the  terms,  conditions  and  covenants  in  this, 
agreement  shall  be  and  are  binding  upon  all  the  legal  representatives,  succes- 
sors and  assigns  of  all  the  parties  hereto,"  is  assignable  by  the  firm,  and  a  per^ 
son  who  claims  both  as  assignee  of  the  contract  and  as  the  successor  of  the  firm 
may  maintain  an  action  to  recover  damages  for  the  breach  thereof  by  the  other 
party  thereto. 

Where  the  alleged  breach  consists  in  the  refusal  to  take  and  pay  for  policies  of 
fire  insurance,  which  the  assignee  of  the  firm  has  procured  to  take  the  place  of 
existing  policies,  evidence  offered  by  the  defendant,  that  more  than  four  months 
after  such  assignee  had  procured  and  delivered  the  policies  the  insurance 
rates  were  increased  by  a  large  number  of  fire  insurance  companies,  is  not 
admissible. 

Appeal  by  the  defendants,  Henry  D.  Greenwald  and  another, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
8th  day  of  April,  1901,  upon  the  verdict  of  a  jury  rendered  by 
direction  of  the  court,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  3d  day  of  April,  1901,  denying  the  defendants'  motion 
for  a  new  trial  made  upon  the  minutes. 

Harold  Nathan^  for  the  appellants. 
Ernest  HaU^  for  the  respondent. 

O'Bribn,  J. : 

The  suit  was  brought  to  recover  damages  for  the  breach  of  a  con- 
tract made  between  the  defendants  and  the  plaintiff's  assignor,  the 
firm  of  I.  Tanenbaum,  Son  &  Co.,  by  which  the  latter  as  their  agent 
and  for  their  account  was  to  procure  and  pay  premiums  for  all  fire 
insurance  required  by  them — not  less,  however,  than  $25,000  per 
year  —  for  the  period  from  November  8, 1894,  to  May  1, 1900,  upon 
the  property  contained  in  the  premises  No.  1554  Third  avenue* 
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The  firm  of  which  the  plaintiff  was  a  member  and  the  plaintiff 
performed  the  contract^  and  early  in  November,  1898,  procured 
and  paid  for  insurance  to  take  the  place  of  policies  then  expiring. 
On  the  eleventh  of  November  the  defendants  wrote  to  the  plaintiff 
not  to  renew  the  policies  in  question,  bnt  he  having  procured  die 
policies,  sent  them  to  defendants  who  returned  them. 

Upon  the  theory,  therefore,  that  the  contract  was  broken  by  the 
defendants,  the  plaintiff  claimed  as  damages  the  difference  between 
the  contract  price  and  the  price  at  which  he  had  actually  procured 
the  insurance.  At  the  close  of  the  testimony  the  court  directed  a 
verdict  for  the  plaintiff  for  the  amount  claimed,  and  from  the  judg- 
ment entered  thereon  the  defendants  appeal. 

The  plaintiff,  besides  being  the  assignee  of  the  contract  made 
between  the  defendants  and  the  firm  of  I.  Tanenbaum,  Son  &  Co., 
is  also  the  successor  of  that  firm,  it  having  been  dissolved  in  May, 
1898,  at  which  time  the  contract  in  suit,  together  with  all  the  other 
contracts  of  the  firm  were  assigned  to  him.  The  defendants, 
although  admitting  the  breach  of  the  contract,  denied  in  the  trial 
court  the  plaintiff's  right  to  the  resulting  damage  upon  many  grounds, 
of  which  only  those  relied  upon  in  this  coart  for  the  reversal  of 
the  judgment  need  be  considered. 

The  first  of  these  is  that  the  contract  upon  which  the  suit  waa 
brought  is  personal  in  its  nature  and  not  assignable.  No  such 
defense  was  pleaded ;  bnt  if  it  could  be  properly  considered,  we 
think  it  is  disposed  of  both  by  the  provisions  of  the  contract  and 
by  a  former  decision  of  this  court.  The  contract  provides :  "  It  is 
understood  and  agreed  that  all  of  the  terms,  conditions  and  covenants 
in  this  agreement  shall  be  and  are  binding  upon  all  the  legal  repre- 
sentatives, successors  and  assigns  of  all  the  parties  hereto."  As  this 
plaintiff  occupies  all  three  of  the  positions  named,  we  think  he  has 
the  right  to  enforce  the  contract.  Furthermore,  upon  a  provision 
almost  identical,  this  court  decided  in  Tanenhaum  v.  Rosenthal  (44 
App.  Div.  431)  that  the  rights  under  the  contract  were  assignable. 
That  case  also  is  authority  for  the  proposition  that  the  contract  in 
question  is  lawful  and  enforcible  in  its  nature. 

Upon  the  subject  of  damages  it  is  insisted  that  the  court  erred  in 
excluding  evidence,  relating  to  the  probable  profits  of  the  plaintiff, 
which  tended  to  show  an  increase  in  the  market  rates  of  insurance. 
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By  such  evidence  the  defendants  sought  to  establish  that  in  March, 
1899,  more  than  four  months  after  the  plaintiff  had  procured  and 
delivered  the  policies,  tliere  was  a  combination  of  a  large  number  of 
fire  insurance  companies  of  the  State  of  New  York  which  increased 
the  rates  wliich  thereafter  the  plaintiff  would  be  obliged  to  pay  to 
procure  the  policies.  That  this  evidence  was  speculative  and  imma- 
terial appears  from  the  fact  that  the  plaintiff  had  already  bought 
and  delivered  the  insurance  under  the  contract  for  the  entire  term, 
and  there  having  been  a  breach,  no  rates  subsequently  made  by 
insurance  companies  could  alter  the  rights  of  the  parties  since  they 
had  become  fixed. 

Similarly  it  is  claimed  that  the  court  erred  in  excluding  evidence 
bearing  upon  the  probable  profits  of  the  plaintiff  by  reason  of  the 
expense  of  maintaining  an  automatic  sprinkler  on  the  premises  and 
of  providing  for  monthly  inspection  thereof.  Here  again  the 
defense  was  not  pleaded ;  but  assuming  that  it  was  competent  to 
give  the  evidence  to  show  a  reduction  of  plaintiff's  damage,  we  think 
it  answered  by  the  contract  itself  which,  although  it  stipulated  that 
the  plaintiff  might  make  changes,  alterations  and  repairs  in  the 
sprinkler  system  and  to  that  end  might  enter  upon  the  premises, 
imposed  upon  the  defendants  the  obligation  of  keeping  the  sprinkler 
equipment  in  repair.  And  in  regard  to  the  inspection  fees,  although 
it  appears  that  the  first  payments  were  made  by  the  plaintiff,  these, 
so  far  as  the  contract  shows,  were  voluntary,  there  being.no  pro- 
vision therein  which  imposed  an  obligation  upon  the  plaintiff  to  pay 
them. 

There  are  minor  questions  suggested  which  we  do  not  think  it 
necessary  to  discuss,  having,  after  an  examination  of  the  record, 
reached  the  conclusion  that  the  learned  trial  judge  was  right  in 
directing  a  verdict  for  the  damages  as  proved. 

The  judgment  and  order  appealed  from  should  accordingly  be 
affirmed,  with  costs. 

Van  Brunt,  P.  J.,  Patterson,  McLaughlin  and  Laughlin,  JJ., 
concurred. 

Judgment  and  order  affirmed,  with  costs. . 
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John  Laibd,  Eeepondent,  v.  Henry  TVittkowski  and  Jacob 
YouHAus,  Appellants. 

Mortgage  —  whcU  act  of  a  mortgagee,  in  dealing  with  a  grantee  of  mottgagei  prem- 
ieee  who  has  aseumed  the  mortgage,  relecteee  tlie  mortgagor — right  of  ths  mortgagor 
to  show  the  wUue  of  the  mortgaged  premieee  acquired  by  the  mortgagee  and  to  haf» 
eueh  eum  applied  in  payment  of  the  mortgage. 

In  an  action  brought  to  recover  upon  a  bond  which  accompanied  a  purchase- 
money  mortgage  for  $2,000  it  appeared  that  the  plaintiff  sold  certain  premisea 
to  the  defendants  for  |21,000,  subject  to  a  $15,000  mortgage,  and  took  back  to 
secure  part  of  the  purchase  price  the  bond  and  mortgage  in  suit;  that  the 
defendants  sold  the  property  to  one  Bryant,  subject  to  the  two  mortgages, 
both  of  which  Bryant  assumed  and  agreed  to  pay;  that  the  plaintiff  was 
informed  of  the  sale,  and  t^at  Bryant  had  assumed  the  payment  of  the  mort- 
gages; that  thereafter  Bryant  died  intestate,  and  that  an  action  was  brought  to 
partition  the  property;  that  the  plaintiff  was  made  a  party  to  the  partition  8ult» 
but  that  the  defendants  were  not;  that  the  plaintiff,  whose  mortgage  was  not 
then  due,  consented  that  it  be  treated  as  if  it  were  due,  and  that  the  premises 
be  sold  free  from  the  lien  of  such  mortgage;  that  the  premises  were  sold  free 
and  clear  of  the  lien  of  plaintiff's  mortgage  and  were  purchased  by  him;  the 
order  confirming  the  referee's  report  of  sale  permitted  the  referee  to  pay  to 
the  plaintiff  "so  far  as  such  balance  will  be  sufficient  for  him  to  do  so,  the 
principal  sum  of  $2,000  secured  by  the  mortgage  ♦  ♦  ♦  and  *  *  * 
upon  receiving  such  payment  the  said  defendant,  John  Laird,  execute  and 
deliver  *  *  *  a  receipt  therefor  and  a  release  or  discharge  of  said  mort- 
gj^gjj  ♦  ♦  *  guch  release  ♦  ♦  *  without  prejudice  to  any  claim  or 
right  of  action  of  the  said  John  Laird  for  any  amount  which  after  such  pay- 
ment may  remain  unpaid  upon  the  bond  heretofore  secured  by  his  said 
mortgage." 

The  plaintiff  executed  a  waiver  of  the  recording  of  any  satisfaction  piece  of  the 
second  mortgage,  stating  that  he  **  being  now  the  owner  and  holder,  desires  to 
keep  said  mortgage  in  force." 

It  further  appeared  that  the  plaintiff  received  $895.16  out  of  the  proceeds  of  the 
sale  in  part  payment  of  his  mortgage. 

Held,  that  the  act  of  the  plaintiff  in  arranging  with  the  Bryant  estate,  after  hav- 
ing notice  that  it  was  the  principal  debtor,  that  his  mortgage  should  be  con- 
sidered as  immediately  due  and  should  not  be  enforced  against  the  estate,  and 
in  releasing  the  land  from  the  mortgage,  thereby  discharged  the  defendants; 

That  it  was  competent  for  the  defendants  to  show  what  the  property  was  actu- 
ally worth  and  to  that  extent  to  have  it  applied,  pro  tanto,  in  payment  of  the 
mortgage  debt. 

Appeal  by  the  defendants,  Henry  Wittkowski  and  another,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered. 


Digitized  by 


Googk 


LAIRD  V.  WITTKOWSKI.  477 


App.  Div.]  First  Djbpakthekt,  January  Term,  1902. 

in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  27th 
•day  of  April,  1901,  npon  the  verdict  of  a  jury  rendered  by  direction 
of  the  court,  and  also  from  an  order  entered  in  said  clerk's  office  on 
the  6th  day  of  May,  1901,  denying  the  defendants'  motion  for  anew 
trial  made  upon  the  minutes. 

The  action  was  brought  to  recover  upon  a  bond  accompanying  a 
purchase-money  mortgage  for  $2,000.  The  plaintiff  sold  the  prem- 
ises to  the  defendants  on  April  1,  1897,  for  $21,500,  subject  to  a 
mortgage  of  $15,000,  taking  back  as  part  of  the  purchase  price  the 
$2,000  bond  and  mortgage  referred  to,  payable  April  1,  1900.  On 
Deceral)er  21,  1897,  the  defendants  sold  the  property  to  George 
Wallace  Bryant  for  $19,000,  subject  to  tlie  payment  of  the  first 
mortgage  of  $15,000,  and  the  plaintiff's  second  mortgage  of  $2,000, 
both  of  which  Bryant  assumed  and  agreed  to  pay ;  and  the  amount 
thereof  was  deducted  from  the  consideration  or  purchase  money. 
After  this  sale  of  the  property  by  the  defendants,  the  plaintiff  was 
informed  of  the  sale  and  that  Bryant  had  assumed  the  payment  of 
the  mortgages,  and  subsequently  plaintiff's  agent  collected  from  him 
the  interest  on  the  $2,000  mortgage.  About  the  27th  of  July,  1898, 
while  still  the  owner  of  the  premises,  Bryant  died  intestate,  and  a 
partition  Puit  was  commenced  in  June,  1899,  by  one  of  his  heirs 
against  his  widow  and  remaining  heirs  and  next  of  kin. 

In  that  suit  the  plaintiff  Laird  was  made  a  party  defendant;  but 
neither  of  these  defendants  was  a  party  thereto.  Whether  they 
knew  of  the  pendency  of  the  partition  action  until  after  the  sale 
does  not  appear  from  this  record,  but  it  is  stated  in  the  defendants' 
briefs  that  they  did  not.  The  plaintiff's  counsel,  on  the  other  hand, 
in  his  brief,  says  that  when  the  property  was  sold  at  public  sale  the 
defendants  had  due  notice  thereof. 

The  referee  in  the  partition  action  found  that  the  value  of  the 
premises  here  involved  was  $18,000,  and  the  mortgages  $17,000 ; 
leaving,  according  to  this  computation,  an  equity  of  $1,000;  and 
upon  the  referee's  report  an  order  for  interlocutory  judgment  was 
entered  on  February  26, 1900,  confirming  it  and  directing  the  referee 
to  sell  the  premises  "  subject  to  the  liens  of  the  mortgages  *  *  * 
or  free  and  clear  of  said  liens  or  any  of  them,  *  *  *  as  may 
seem  best  for  the  interests  of  all  parties  and  with  the  consent  of  the 
parties  interested  as  lienors  in  the  respective  parcels." 
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Although  the  owner  of  the  first  mortgage  of  $15,000  insisted 
upon  the  premises  being  sold  subject  to  such  mortgage,  the  plaintiff 
consented  that  they  be  sold  free  from  the  lien  of  his  mortgage ; 
and  in  the  record  of  the  proceedings  before  the  referee  it  was  accord- 
ingly stated  that  "  Mr.  Laird,  the  mortgagee,  will  take  the  payment 
referred  to  in  the  bond  and  mortgage  referred  to,  although  the  same 
is  not  due,  at  any  time,  with  iuterest  up  to  the  date  of  payment." 
Thereafter  at  a  public  sale  the  premises  were  purchased  by  Laird 
for  $16,500 ;  and,  as  appears  from  the  referee's  report  thereof,  "  said 
parcel  12  was  sold  free  and  clear  of  the  lien  of  the  mortgage  held 
by  the  defendant  John  Laird." 

The  order  confirming  the  referee' s  report  of  sale  permits  the 
referee  to  pay  to  John  Laird,  "  so  far  as  such  balance  will  be  suffi- 
cient for  him  to  do  so,  the  principal  sum  of  $2,000  secured  by  the 
mortgage  *  *  *  and  *  *  *  upon  receiving  such  pay- 
ment the  said  defendant  John  Laird  execute  and  deliver  *  *  * 
a  receipt  therefor  and  a  release  or  discharge  of  said  mortgage 
*  *  *  such  release  *  *  *  without  prejudice  to  any  claim 
or  right  of  action  of  the  said  John  Laird  for  any  amount  which 
after  such  payment  may  remain  unpaid  upon  the  bond  heretofore 
secured  by  his  said  mortgage."  The  referee's  report  of  distribution 
recites  that  "  John  Laird  was  the  purchaser  of  the  parcel  covered 
by  his  mortgage  arid  waived  the  recording  of  any  satisfaction  piece 
thereof."  The  waiver,  which  is  annexed,  states  that  tlie  purcliaser 
"  being  now  the  owner  and  holder,  desires  to  keep  said  mortgage  in 
force."  There  is,  also,  a  receipt  by  John  Laird  of  $545.16,  of 
which  $395.16  is  "part  payment"  of  his  mortgage. 

Thereafter  Laird  commenced  this  action  on  the  bond  of  the 
defendants  who,  upon  the  trial,  besides  presenting  in  evidence  the 
record  of  the  partition  proceedings,  offei*ed  evidence,  which  was 
rejected,  of  the  actual  value  of  the  property.  They,  also,  upon  the 
trial,  tendered  the  amount  called  for  by  the  bond  upon  being  sub- 
rogated to  the  plaintiflPs  title  to  the  bond  and  mortgage,  which  ten- 
der was  declined.  The  plaintiff  was  awarded  a  judgment  by  direc- 
tion of  the  court  for  $1,801.98,  from  which  judgment  the  defendants 
appeal. 

Zauis  J.  Vorhat^y  for  the  appellant  Wittkowski. 
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David  Oerbef\  for  the  appellant  Vorhaus. 
TF.  Arrowsinithy  for  the  respondent. 

O'Brien,  J. : 

It  would  seem  strange  if  the  application  of  legal  principles  would 
justify  sustaining  this  judgment,  for  the  dealings  of  the  parties  and 
the  sale  of  the  property  have  given  to  the  plaintiff  Laird  the  con- 
sideration paid  by  tlie  defendants  when  they  bought  the  property 
from  him  for  $21,500,  the  property  itself,  the  balance  of  the  pro- 
ceeds of  the  sale  in  the  partition  action,  the  mortgage  which  it  is 
claimed  is  still  in  force,  and,  in  addition,  a  judgment  against  the 
defendants  for  $1,800. 

In  the  suit  in  which  the  property,  constituting  the  collateral  secu- 
rity given  with  the  bond,  was  sold  and  in  which,  as  claimed,  the 
defendants'  right  to  redeem,  or,  upon  payment  of  the  mortgage 
debt,  to  be  subrogated  to  the  security,  was  lost,  the  defendants  were 
not  parties,  and  without  their  day  in  court  have  lost  all  rights 
except  to  pay  the  bond.  And  in  the  present  action,  if  the  ruling 
made  upon  the  trial  is  sustained,  they  cannot  tender  the  amount  due 
upon  the  bond  and  mortgage  and  be  subrogated  to  plaintiflPs  right 
under  the  mortgage  as  against  the  property  itself  or  the  estate  of 
Bryant,  and  their  only  recourse,  if  any,  is  to  pay  this  judgment  and 
then  seek  to  have  the  Bryant  estate  reimburse  them  in  another 
action  brought  to  enforce  the  agreement  made  by  George  Wallace 
Bryant,  by  which  he  assumed  to  pay  the  mortgage.  The  legal  eflFect 
of  the  sale  to  plaintiff,  as  contended  by  his  counsel,  is  that  with 
respect  to  the  property  itself  he  has  acquired  the  same  status  as 
would  a  honajide  purchaser  for  value,  and  that  the  defendants  have 
lost  all  right  to  be  subrogated  to  the  collateral  security.  The 
learned  trial  judge,  as  stated,  sustained  this  contention,  thus  in  effect 
holding  that  the  defendants'  right  to  subrogation  ended  at  the  sale, 
and  that  the  tender  made  upon  the  trial  of  the  amount  due  under 
the  mortgage,  with  the  request  to  be  subrogated,  came  too  late. 

It  remains,  however,  to  be  determined  whether  the  results  men- 
tioned  and  the  manner  in  which  they  have  been  accomplished  can, 
upon  legal  principles,  be  sustained. 

When  the  defendants  sold  the  property  to  Bryant  under  the 
agreement  by  which  he  assumed  the  payment  of  the  mortgage,  and 
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notice  thereof  was  given  to  Laird,  the  mortgagee,  the  premises 
became  as  between  the  defendants  and  Bryant  the  primary  f and  for 
the  payment  of  the  mortgage.  This,  however,  left  entirely  unaf- 
fected the  plaintifiTs  right  to  resort  to  the  bond  for  the  collection  of 
his  debt,  and  the  defendants  could  not  compel  him  to  proceed  npon 
the  bond  or  resort  in  the  first  instance  to  the  land,  and  it  did  not 
ehange  the  defendants'  relation  to  the  debt,  for,  npon  paying  such 
debt  either  voluntarily  or  by  compulsion,  upon  the  doctrine  of 
equitable  subrogation,  they  would  be  entitled  to  be  substituted  to 
the  mortgage  security  as  it  originally  existed,  with  the  right  to  pro- 
ceed immediately  against  the  land  for  their  indemnity.  The  plain- 
tiff could  not  deal  with  Bryant  or  his  estate,  he  being  the  grantee 
of  the  equity  of  redemption,  to  the  prejudice  of  the  defendants^ 
right  of  subrogation,  without  discharging  them  from  liability  for 
the  debt  either  wholly  or  pro  tanto. 

These  views  are  fully  supported  by  the  case  of  Calvo  v.  Darner 
(73  K.  Y.  215)  from  which  we  have  taken  the  language,  transposing 
it  merely  so  as  to  apply  to  the  present  litigants.  That  case  is  also 
authority  for  the  proposition  (as  summarized  in  the  head  note)  that 
^'  where  a  deed  contains  a  covenant  upon  the  part  of  the  grantee  to 
pay  a  mortgage  npon  the  premises,  executed  by  the  grantor,  the 
relation  of  principal  and  surety  is  created  between  the  parties,  and 
an  agreement  by  the  holder  of  the  mortgage  with  die  grantee  to 
extend  the  time  of  payment,  made  without  the  consent  of  the  grantor, 
discharges  the  grantor." 

And  this  rule  is  well  stated  in  Marshall  v.  Daviea  (78  N.  Y.  421, 
wherein  Calvo  v.  Davies,  supray  is  cited)  as  follows :  "  We  have 
held  that  where  the  mortgagor  conveys  to  a  third  party  who  assumes 
the  mortgage,  the  relation  of  principal  and  surety  arises  between  the 
mortgagor  and  his  vendee,  and  that  after  notice  of  this  relation  the 
mortgagee  is  bound  to  observe  it  and  abstain  from  doing  any  act  to 
the  prejudice  of  the  mortgagor  or  which  would  impair  his  recourse 
against  the  mortgaged  premises  in  case  he  should  be  obliged  to  pay 
his  bond  and  be  subrogated  to  the  mortgage.  T/ie  mortgagee  in  such 
a  caee  after  notice  cannot  with  impv/nity  release  the  land  or  extend 
the  time  of  payment  or  do  any  other  act  to  the  prejudice  of  the 
mortgagor ;  and  the  prohibited  acts  are  determined  by  the  law  of 
principal  and  surety." 
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According  to  the  arrangement  made  between  the  plaintiff  and  the 
Bryant  estate  in  the  partition  suit,  the  property  was  to  be  sold  free 
from  the  mortgage ;  the  plaintiff  electing  to  take  the  proceeds  of  the 
sale  in  lien  of  his  claim  nnder  the  mortgage  itself,  and  although 
such  an  arrangement  may  not  legally  have  had  the  effect  as  between 
the  defendants  and  the  Bryant  estate  of  releasing  the  latter  from 
payment  of  the  debt,  which  question  we  reserve,  it  effectually 
released  the  land  from  the  mortgage.  That  arrangement  did  more, 
because  the  debt  was  not  then  due,  and  by  it  the  plaintiff  precipi- 
tated the  maturity  of  the  principal  and  obtained  title  to  the  prop- 
erty at  the  sale  free  from  the  mortgage.  In  giving  his  consent  he 
in  terms  reserved  his  rights  under  the  bond  and  mortgage,  but  as  all 
this  was  without  the  defendants'  consent  or  knowledge,  he  did  not 
thereby  destroy  the  legal  effect  of  his  act  in  dealing  with  the  prin- 
cipal debtor  without  the  assent  of  the  defendants  who  were  sureties, 
And  the  legal  consequences  could  not  be  affected  by  an  agreement 
between  the  plaintiff  and  the  principal  debtor,  to  which  the  defend- 
ants were  not  parties. 

Our  attention  has  been  called  to  a  line  of  cases  of  which  Vbae  v. 
Florida  E.  R.  Co.  (60  N.  Y.  369)  is  a  good  Ulustration,  holding 
that  a  sale  by  a  creditor  of  collateral  securities  placed  in  his  hands 
by  the  principal  debtor,  in  violation  of  his  stipulation  to  give  a 
particular  notice  of  sale,  contained  in  the  contract,  under  which 
they  were  pledged,  does  not  per  se  discharge  in  toto  the  surety, 
who  is  liable  for  the  debt ;  but,  by  such  sale,  the  creditor  makes  the 
securities  his  own  to  the  extent  of  discharging  the  surety  to  an 
amount  equal  to  their  value.  If,  however,  that  rule  were  applied 
in  the  case  at  bar,  this  judgment  could  not  be  sustained,  because,  if 
we  should  hold  that  all  that  was  done  by  the  plaintiff  was  merely  to 
deal  with  the  collateral  security  as  his  own,  it  here  appears  that  evi- 
dence offered  by  the  defendants  (in  addition  to  what  appears  from 
the  referee's  report  and  from  the  consideration  paid  by  the  respec- 
tive purchasers)  to  show  just  what  was  the  actual  value  of  the  prop- 
erty was  excluded,  due  exception  being  taken  to  such  ruling. 

Under  the  plaintiff's  theory,  therefore,  this  judgment  cannot 
stand,  because,  having  by  the  arrangement  between  himself  and  the 
principal  debtor,  in  the  absence  of  the  sureties,  released  the  property 
App.  Div.— Vol.  LXVII.        31 
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and  permitted  it  to  be  sold  free  from  the  mortgage,  he  treated  it  as 
though  it  were  his  own,  and  under  the  rule  to  which  we  have 
referred,  it  was  entirely  competent  for  the  defendants  to  show  what 
the  property  was  really  worth  and  to  that  extent  to  have  it  applied 
pro  tanto  in  payment  of  the  mortgage  debt.  It  follows  that  the 
judgment  should  be  reversed,  if  for  no  other  reason  than  because  of 
the  rulings  excluding  the  evidence  offered  of  the  value  of  the  mort- 
gaged premises. 

We  think,  however,  that  the  legal  consequences  of  the  manner  in 
which  the  plaintiff  dealt  with  the  property  and  the  debt  were  even 
more  serious ;  for,  after  notice  that  the  Bryant  estate  was  the  princi- 
pal debtor,  in  arranging  with  it  that  the  debt  should  be  considered 
as  immediately  due  and  should  not  be  enforced  against  that  estate, 
and  in  releasing  the  land  from  the  mortgage,  he  thereby  discharged 
the  defendants  who,  as  stated,  stood  in  the  position  of  sureties. 

We  have  assumed  in  this  discussion  that,  as  the  defendants  were 
not  parties  to  the  partition  action,  and,  so  far  as  appears,  in  no  other 
way  received  actual  notice  of  the  arrangement  made  by  the  plaintiff 
therein  or  of  the  proceedings  themselves  leading  down  to  and  includ- 
ing the  sale,  they  were  deprived  of  all  opportunity  to  protect  their 
rights  either  by  paying  the  debt  and  being  subrogated  to  the  col- 
lateral security,  or,  upon  the  sale,  seeing  to  it  that  the  property 
brought  its  full  value.  Upon  a  new  trial  the  facts  may  be  brought 
out  more  fully,  and  we  think,  therefore,  that  the  proper  disposition 
to  make  is  to  reverse  the  judgment  and  order  entered  and  to  order 
a  new  trial,  with  costs  to  the  appeUant  to  abide  the  event. 

Yan  Brunt,  P.  J.,  Patterson,  McLaughlin  and  Lauohlin,  J  J., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appellant  to  abide  event. 
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Joanna  M.  Copkland,  Appellant,  v.  Meteopolttan  Stbbet  Rail- 
way Company,  Respondent.  1' 

NegUg^nce-^if^ury  to  a  tooman,  who  had  notified  a  car  to  stop,  from  iti  running 
againat  her  while  ihe  wob  attempting  to  paee  brfore  it  to  reach  the  proper  side 
from  which  to  enter  it. 

In  an  action  brought  to  recover  damages  for  personal  injuries,  the  plaintiff  testi- 
fied that  she  and  her  son  walked  along  the  south  side  of  Ninety-ninth  street  to 
CentnJ  Park  West  for  the  purpose  of  boarding  one  of  the  defendant's  street 
ears  which  were  operated  upon  the  easterly  side  of  that  avenue;  that  when  she 
had  reached  a  point  midway  between  the  south-bound  tracks,  she  and  her  soit 
saw  a  north-bound  car  about  half  a  block  away  and  that  her  son  raised  hi» 
hand  to  signal  it  to  stop  for  them;  that  without  looking  around  again  she  pro- 
ceeded diagonally  to  the  northeast  comer  where  the  cars  stopped;  that  during 
her  progress  she  heard  no  sound  of  warning,  but  only  the  rumbling  which  she 
had  heard  when  the  car  was  half  a  block  away;  that  she  had  her  right  foot  on 
the  sidewalk  and  was  in  the  act  of  placing  her  left  foot  there,  when  the  fender 
of  the  car  struck  her  left  foot  and  threw  her  Into  the  gutter,  causing  her  to 
sustain  the  injuries  in  question;  that  after  striking  her,  the  car  went  two 
lengths  without  stopping. 

The  plaintiff's  son  testified  that  the  distance  from  the  point  where  the  car  waa 
when  he  gave  the  signal  to  the  place  where  the  accident  occurred  was  180  feet, 
and  that  the  distance  from  the  point  where  he  signaled,  and  where  his  mother 
started  diagonally  to  the  northeast  comer,  to  the  place  of  the  accident,  was  82 
feet;  that  when  he  signaled,  the  motorman  beckoned  with  his  left  hand  over 
his  shoulder;  that  the  car  was  going  ten  or  twelve  miles.an  hour,  and  that  he 
heard  no  bell  rung.  It  did  not  appear  that  the  plaintiff  saw  the  motorman 
beckon. 

EM,  that  the  questions  of  the  defendant's  negligence  and  of  the  plaintiff's 
freedom  from  contributoiy  negligence  should  have  been  submitted  to  the 
juiy,  and  that  it  was  error  for  the  court  to  dismiss  the  complaint  at  the  dose 
of  the  plaintiff's  case. 

Appeal  by  the  plaintiff,  Joanna  M.  Copeland,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  19th  day  of 
June,  1901,  upon  the  dismissal  of  the  complaint  by  direction  of  the 
oonrt  after  a  trial  at  the  New  York  Trial  Term. 

The  action  was  brought  to  recover  for  personal  injuries  sustained 
by  the  plaintiff,  who  was  struck  by  a  north-bound  Eighth  avenue 
car  at  the  north  crossing  of  Ninety-ninth  street  on  the  afternoon  of 
September  11,  1898,  while  she  was  attempting  to  pass  in  front  of  it 
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in  order  to  get  aboard,  her  son  having  previously  signalled  for  the 
car  to  stop. 

The  plaintiff  testified  that  she  left  her  house  that  day  with  her 
son  and  her  sister,  and  they  walked  along  the  south  side  of  Ninety- 
ninth  street  to  Central  Park  West,  where  the  tracks  are  upon  the 
easterly  side  of  the  avenue ;  that  from  there  she  saw  her  car  at 
about  Ninety-eighth  street,  and  left  her  sister  on  the  comer  waiting 
for  a  south-bound  car,  while  she  and  her  son  walked  on  out  to  the 
middle  of  the  avenue,  and  when  she  was  midway  between  the  south- 
bound tracks  both  she  and  her  son  saw  the  north-bound  car  about 
Iialf  a  block  away,  and  her  son  raised  his  hand  to  signal  it  to  stop 
for  them,  and  she  proceeded,  without  looking  around  again,  in  a 
■slanting  direction  to  the  northeast  corner  where  the  cars  stopped, 
•and,  during  her  progress,  heard  no  sound  of  warning,  but  only  the 
rumbling  which  she  had  heard  when  the  car  was  half  a  block  away ; 
that  she  had  her  right  foot  on  the  sidewalk  and  was  just  in  the  act 
'of  stepping  up  when  the  fender  of  the  car  struck  her  in  the  back  of 
the  left  leg  on  her  boot  and  threw  her  into  the  gutter,  breaking  her 
-  leg  in  two  places  and  inflicting  other  injuries ;  that  after  striking 
her  the  car  went  two  lengths  before  stopping.  The  plaintiff's  son 
testified  that  the  distance  from  where  the  car  was  when  he  signalled 
to  the  place  where  the  accident  occurred,  was  130  feet  by  measure- 
ment, and  that  the  distance  from  where  he  signalled  and  his  mother 
started  diagonally  to  the  northeast  comer  to  the  place  of  the 
accident  was  32  feet;  that  when  he  signalled,  the  motorman 
beckoned  with  his  left  hand  over  his  shoulder ;  that  the  car  was 
going  ten  or  twelve  miles  an  hour  and  he  heard  no  bell  rang ;  that 
he  himself  stood  where  he  signalled  looking  at  the  car  and  did  not 
see  his  mother  again  till  she  was  struck,  and  the  car  stopped  two 
lengths  further  on. 

At  the  close  of  the  plaintiff's  case  the  complaint  was  dismissed, 
the  motion  being  granted  as  requested  by  the  defendant  upon  the 
ground  that  the  plaintiff  had  wholly  failed  to  show  freedom  from 
contributory  negligence ;  and  from  the  judgment  so  entered,  the 
plaintiff  appeals. 

J.  Brawnson  Ker^  for  the  appellant. 

Theodore  II,  Lord^  for  the  respondent. 
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O'Bkien,  J. : 

It  may  be  assumed  in  view  of  the  reason  assigned  for  dismissing 
the  complaint  that  the  defendant's  counsel  was  impressed  with  the 
fact  that  &  prima  facie  case  had  been  made  out  bearing  upon  the 
defendant's  negligence.  Whether  he  was  or  not,  however,  we  think 
from  the  evidence  presented  that  the  motorman  should  have  seen 
the  plaintiff,  who  was  in  full  view  endeavoring  to  cross  the  avenue 
to  enable  her  to  be  in  a  position  to  take  the  car,  and  that  it  was 
incumbent  upon  him  either  to  slow  down  to  avoid  an  accident  or 
else  to  give  her  some  warning  of  his  intention  to  proceed  with 
undiminished  speed.  He,  however,  did  neither ;  but,  in  response  to 
the  signal  made  by  the  son  to  stop,  pointed  over  his  shoulder,  thus 
probably  intimating  that  the  car  was  not  to  stop  to  take  on  passengers 
at  that  place  and  that  the  son  must  wait  for  the  next  car.  But  that 
such  intimation  had  been  given  was  unknown  to  the  plaintiff.  The 
testimony,  therefore,  that  the  motorman  continued  to  approach  the 
crossing  at  full  or  very  rapid  speed  without  ringing  any  bell  or 
giving  any  warning  at  a  time  when  the  plaintiff  was  passing  across 
the  track  with  a  view  to  reaching  the  sidewalk,  where  she  could 
board  the  car,  and  after  he  had  the  opportunity  to  see  her  when  he 
was  over  half  a  block  away,  was  suflScient  evidence  from  which  the 
jury  might  infer  that  he  failed  to  observe  that  duty  which  he  owed 
to  her. 

We  are  thus  brought  to  consider  the  evidence  from  the  standpoint 
from  which  the  court  viewed  it  in  dismissing  the  complaint  on  the 
ground  that  the  plaintiff  had  failed  to  show  that  she  was  free  from 
contributory  negligence.  We  do  not  understand  the  rule  to  be, 
with  respect  to  the  rapid  passage  of  electric  cars,  that  a  person 
seeing  a  car  in  the  distance  is  obliged  to  wait  until  it  has  passed  and 
cars  are  no  longer  in  sight,  for  with  the  short  headway  between 
cars  there  is  hardly  a  moment  of  the  day  when  there  would  be  such 
a  situation.  On  the  contrary,  we  have  many  times  held  that  pedes- 
trians are  entitled  to  a  reasonable  use  of  the  streets  and  street 
crossings,  and,  when  exercising  such  rights,  they  are  justified  in 
assuming  that  those  managing  the  cars  will  respect  them.  If  this 
is  not  the  rule,  and  motormen  are  not  required  to  observe  some  care 
in  allowing  pedestrians  the  reasonable  use  of  streets  and  crossings, 
then,  should  they  desire  to  cross  our  busy  streets  and  avenues,  in 
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which  electric  cars  are  constantly  passing,  they  conld  never  get 
over,  or,  if  they  did,  it  would  only  be  at  the  risk  of  life  and  limb. 

Here,  before  proceeding,  the  plaintiff  had  observed  the  position 
of  the  approaching  car  which,  when  she  was  near  the  track,  she  saw 
half  a  block  away,  and  observed  at  that  moment  the  signal  given 
by  her  son  to  stop  it.  To  board  the  car,  which  ran  close  to  the 
sidewalk,  it  was  necessary  that  she  should  be  on  the  sidewalk  oppo- 
site the  north  crossing,  and  to  reach  that  point  in  the  shortest  way,  her 
direction,  as  she  had  started  from  the  south  crossing,  was  diagonally 
across  the  track  over  which  she  concluded  she  could  pass  in  safety. 
She  no  doubt  thought  that  the  signal  given  by  her  son  would 
cause  the  car  to  slow  down  or  to  stop ;  and  that  in  such  event  she 
would  have  crossed  in  safety  is  apparent  from  the  fact  that,  without 
the  motorman  having  done  anything  so  far  as  appears  to  check  the 
speed  of  the  car,  she  had  almost  reached  the  sidewalk  opposite  the 
north  crossing,  and  had  her  right  foot  on  the  sidewalk  and  was  in 
the  act  of  placing  her  left  foot  thereon,  it  being  raised  from  the 
ground  for  that  purpose,  when  she  was  struck  by  the  rapidly  passing 
car,  which  did  not  stop  after  the  accident  occurred  until  it  had  gone 
two  lengths  further  on.  The  plaintiff's  judgment,  therefore,  that 
she  could  cross  in  safety  was  in  fault  only  because  of  the  fact  that 
the  motorman  had  decided  not  to  stop,  and  did  not,  in  answer  to  the 
signal,  slow  down ;  nor  did  he,  by  the  ringing  of  the  bell,  notify  her 
of  his  intentions.  Had  he  rung  the  bell,  thus  indicating  the  near- 
ness of  the  car,  she  could  have  accelerated  her  steps  and  reached  a 
point  of  safety. 

It  cannot  be  said  that,  as  matter  of  law,  this  plaintiff  was  guilty 
of  contributory  negligence,  since  it  appears  that  she  had  seen  the 
.  car  at  a  distance  which  she  thought  sufficient  to  enable  her  to  cross  in 
safety,  and  that  her  judgment  was  at  fault  only  because  the  unusual 
and  exceptional  thing  occurred  of  the  motorman  —  after  the  signal 
was  given  him  to  stop  and  while  she  was  in  plain  sight  crossing  the 
track  —  failing  to  stop  or  to  slow  down  at  the  crossing,  or  to  give 
warning,  by  ringing  the  bell,  of  his  intention  to  proceed  at  undimin- 
ished speed. 

There  are  two  circumstances  which  would,  no  doubt,  have  some 
weight  with  the  jury,  namely,  that  after  seeing  the  car,  when  near 
the  track  and  starting  to  cross  it  diagonally,  the  plaintiff  did  not 
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again  look,  and  that  during  such  time  she  heard  the  rumbling  of  the 
wheels.  The  rumbling  in  itself,  however,  would  not  be  a  warning, 
because  she  had  heard  this  when  the  car  was  half  a  block  away,  and 
slie  expected  such  sound  to  continue  until  the  car  stopped  at  the 
crossing ;  and  as  to  her  failure  to  look  at  the  car  she  could  not  very 
well  do  so,  considering  the  direction  in  which  she  was  walking, 
without  turning  nearly  around,  and  not  only  would  this  have  been 
difficult,  but  it  would  have  tended  to  retard  her  progress  and  thus 
increase  the  risk  of  reaching  the  sidewalk  in  safety.  These  circum- 
stances, as  stated,  are  to  be  considered  by  the  jury,  but  they  are  not, 
in  our  opinion,  sufficient  to  justify  the  inference  as  matter  of  law 
that  the  plaintiff  was  guilty  of  contributory  negligence. 

Upon  the  whole  case,  therefore,  we  think  that  the  question  of 
contributory  negligence,  as  well  as  of  the  defendant's  negligence, 
should  have  been  submitted  to  the  jury,  and  that  the  dismissal  of 
the  complaint  at  the  close  of  the  plaintiff's  case  was  error,  for  which 
the  judgment  should  be  reversed  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event. 

Ingbaham  and  Hatch,  J  J.,  concurred ;  Van  Bkunt,  P.  J.,  and 
McLaughlin,  J.,  dissented. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


Herman  Moelleb,  Respondent,  v.  Bbbtha  Wolkenbebg,  Appellant. 

Party  ioall  —  token  an  aXi&ration  thereof  by  one  party  oeeanons  etieh  damage  to  the 
other  as  entitles  the  latter  to  JUe  a  notice  of  lis  pendens. 

The  complaint  in  an  action  aUeged  that  the  parties  thereto  were  the  owners  of 
adjoining  houses  and  lots  which  were  separated  by  a  party  wall;  that  the 
defendant  was  constructing  a  new  building  upon  her  premises  and  was  using 
for  the  easterly  wall  thereof  the  party  wall;  that  she  had  increased  the  height 
of  such  party  wall,  had  imposed  additional  weight  upon  it,  and  had  unlaw- 
fully encroached  upon  the  plaintifTs  property  by  building  a  large  portion  of 
the  new  structure  upon  his  land;  that  such  acts  had  irreparably  weakened  and 
injured  the  party  wall  and  had  caused  the  plaintiffs  house,  waUs  and  founda- 
tion to  settle,  crack  and  become  weakened,  and  the  house  itself  to  become 
dangerous  and  untenantable. 
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For  a  Becond  cause  of  action  the  plaintiff  alleged  that  the  defendant,  in  con  • 
structing  the  new  building,  caused  large  quantities  of  water,  drainage  and 
sewerage  to  run  and  flow  upon  the  premises  of  the  plaintiff,  to  the  lattefa 
great  damage. 

The  judgment  demanded  was  an  injunction  to  prevent  the  increase  in  the  height 
of  the  party  wall  and  the  encroachments  upon  the  plaintiff's  land;  to  compel 
the  removal  of  the  additions  to  the  party  wall  and  the  restoration  of  the  same 
to  its  original  condition,  and  to  enjoin  the  flow  of  water,  drainage  and  sewerage 
upon  the  plaintiff's  premises. 

EM,  that  the  action  was  one  "to  recover  a  judgment  affecting  the  title  to,  or 
the  possession,  use  or  enjoyment  of  real  property,"  within  the  meaning  of 
section  1670  of  the  Code  of  Civil  Procedure,  and  that  the  plaintiff  might 
properly  file  a  notice  of  lUpendem  against  the  defendant's  property. 

Patterson  and  McLaughlin,  JJ.,  dissented. 

Appeal  by  the  defendant,  Bertha  Wolkenberg,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  derk  of  the  county  of  New  York  on  the 
7th  day  of  November,  1901,  denying  the  defendant's  motion  to  can- 
cel a  notice  of  lis  pendens  filed  by  the  plaintiff  in  the  action. 

Moses  Esherg^  for  the  appellant. 

C.  MorUeith  GUpin^  for  the  respondent. 

O'Beibn,  J. : 

The  plaintiff  has  filed  a  notice  of  lis  pendens  against  the  defend- 
ant's property,  which  the  latter  has  moved  to  vacate  on  the  ground 
that  the  action  is  not  one  in  which  such  a  notice  may  be  filed. 

The  parties  are  owners  of  adjoining  houses  and  lots,  which  are 
separated  by  a  party  wall  standing  between  the  lots.  The  defends 
ant,  according  to  the  plaintiff,  has  failed  to  provide  proper  support 
for  his  (plaintiff's)  land  and  building,  in  erecting  upon  her  premisea 
a  new  six-story  and  basement  building,  which  is  partly  completed^ 
and  has  used  and  is  using  for  the  easterly  wall  thereof  the  party 
waU  between  the  lots ;  has  increased  its  height,  imposed  additional 
weight  upon  it,  and  has  unlawfully  encroached  upon  the  plaintifiP'a 
property  by  building  a  large  portion  of  such  new  structure  upon  his- 
land,  and  the  result  has  been  to  irreparably  weaken  and  injure  the 
party  wall  and  cause  the  plaintiff's  house,  walls  and  foundations  to 
settle,  crack  and  become  weakened  and  the  house  itself  to  become 
dangerous  and  untenantable. 
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For  a  second  caase  of  action  plaintiff  alleges  that  the  defendant^ 
in  constrncting  her  building,  caused  large  quantities  of  water,  drain- 
age and  sewerage  to  run  and  flow  upon  the  premises  of  the  plaintiff 
to  his  great  damage.  The  judgment  demanded  is  an  injunction  to 
prevent  the  increase  in  the  party  wall  and  the  encroachments  upon 
plaintiff's  land ;  to  compel  the  removal  of  the  additions  to  the  party 
wall  and  the  restoration  of  the  same  to  its  original  condition,  and  to 
enjoin  the  flow  of  water,  drainage  and  sewerage  upon  plaintiff's 
premises. 

Section  1670  of  the  Code  of  Civil  Procedure  provides :  "  In  an 
action  brought  to  recover  a  judgment  affecting  the  title  to  or  the 
possession,  use  or  enjoyment  of  real  property,  the  plaintiff  may 

*  *    *    file    *    *    *    a  notice  of  the  pendency  of  the  action 

*  *  *  ."  Where,  therefore,  it  is  provided  by  this  section  that  a 
plaintiff  has  the  right  to  file  a  lis  pendens^  such  a  right  is  absolute 
and  the  court  has  no  power  to  cancel  the  same  after  it  has  been  filed. 
{Mills  V.  Bliss,  65  N.  Y.  139.)  Hence  the  question  for  our  deter- 
mination is,  whether  the  action  here  is  one  ^^  to  recover  a  judgment 
affecting  the  title  to  or  the  possession,  use  or  enjoyment  of  real 
property." 

The  appellant  insists  that  the  action  set  forth  is  one  for  trespass 
upon  the  plaintiff's  land  which  in  no  way  affects  the  defendant's  lot, 
and,  therefore,  this  is  not  a  case  in  which  the  notice  of  lis  pendens 
may  be  filed.  We  do  not  agree  with  this  contention,  because,  as  we 
view  the  action,  it  is  intended  to  restrict  the  tcse  which  the  defend- 
ant has  made  and  is  making  of  her  property  and  of  the  party  waU^ 
the  plaintiff  who  claims  an  interest  therein  alleging  that  he  has  been 
damaged  thereby  and  is  entitled  to  have  the  use  and  enjoyment  of 
defendant's  land  restricted  and  limited  to  what  they  were  before 
she  commenced  to  build  the  new  structure.  The  Code  does  not 
require  that  the  right  asserted  should  be  as  extensive  as  the  title 
claimed  by  the  defendant ;  nor  is  it  indeed  necessary  that  the  title 
itself  should  be  directly  involved.  It  is  sufficient  if  the  right 
asserted  by  the  plaintiff  is  of  a  character  that  could  affect  "  the  poch 
session,  use  or  enjoyment "  of  the  property,  and  the  action  is  one 
wherein  the  judgment  asked  would  be  binding  not  only  upon  the 
defendant,  but  upon  her  successors  in  title  as  well.  In  such  an 
action  — which  in  substance  is  one  in  rem  —  the  object  of  the  lis 
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pendens  is  to  retain  the  sabject-matter  within  the  power  of  the 
coart  until  the  judgment  is  entered,  since  otherwise,  by  saccessive 
alienations,  such  judgment  or  decree  would  be  rendered  ineffectual. 

As  the  interest,  therefore,  which  the  plaintiff  asserts  in  the 
defendant's  property  is  of  a  nature  which  would  limit  the  use  and 
prevent  the  enjoyment  thereof  in  the  manner  in  which  the  defend- 
ant has  used  or  is  attempting  to  use  and  enjoy  it,  the  action  is  within 
the  provisions  of  section  1670  of  the  Code  of  Civil  Procedure,  and 
it  follows  that  the  court  has  no  power  to  cancel  the  lis  pendens. 

The  order  should  accordingly  be  affirmed,  with  ten  dollars  costs 
and  disbursements. 

Van  Bbitnt,  P.  J.,  and  Laitghlin,  J.,  concurred;  Pattebsoit 
and  McLaughlin,  JJ.,  dissented. 

Patterson,  J.  (dissenting) : 

This  is  an  appeal  from  an  order  denying  a  motion  to  cancel  and 
discharge  a  notice  of  lie  pendens  on  file  in  the  county  clerk's  office. 
The  motion  was  made  on  the  ground  that  the  notice  of  pendency  of 
action  seriously  interfered  with  the  defendant's  title  and  quiet  enjoy- 
ment of  her  property  and  is  very  harmful  to  her,  and  is  a  cloud  and 
embarrassment  upon  her  title  and  prevents  her  from  procuring  a 
loan  on  bond  and  mortgage.    The  case  is  at  issue. 

The  plaintiff  and  the  defendant  are  the  owners  of  adjoining  houses 
having  the  support  of  a  party  wall  The  allegations  of  the  complaint 
are  to  the  effect  that  the  defendant  is  altering  her  building,  raising  it 
several  stories,  and  in  order  to  do  so  is  increasing  the  height  of  the 
party  wall  and  subjecting  it  to  a  weight  and  strain  which  it  will  not 
bear  safely  and  that  she  is  doing  work  upon  her  own  land  which 
affects  the  foundation  of  the  party  wall  and  that  her  acts  have  been 
negligently,  wrongfully  and  carelessly  done,  causing  great  damage 
to  the  walls  and  foundations  of  the  plaintiff's  house,  and  that  the 
defendant  in  constructing  her  buildings  has  so  interfered  with  drain- 
age and  sewage  as  to  cause  it  to  run  upon  the  plaintiff's  premises, 
rendering  them  unfit  for  habitation.  In  addition  to  damages,  the 
plaintiff  claims  equitable  relief  and  asks  that  the  defendant  be  com- 
pelled to  remove  the  addition  erected  upon  the  party  wall  and  restore 
the  same  to  its  original  height  and  condition  and  be  enjoined  and 
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restrained  from  allowing  the  water,  drainage  and  sewage  to  flow 
upon  the  land  of  the  plaintiff. 

The  question  on  this  appeal  is  whether  the  cause  of  action  asserted 
in  the  complaint  is  of  such  a  character  as  would  authorize  the  fil- 
ing of  a  notice  of  lis  pendens  under  section  1670  of  the  Code  of 
Civil  Procedure,  which  provides  that  such  a  notice  may  be  filed  in 
an  action  brought  to  recover  a  judgment  affecting  the  title  to  or  the 
possession,  use  or  enjoyment  of  real  property.  In  this  action,  no 
judgment  can  be  rendered  affecting  the  title  to  or  the  possession  of 
the  defendant's  land,  but  it  is  insisted  that  it  relates  to  the  use  or 
enjoyment  by  the  plaintiff  of  that  land,  and  the  contention  of  the 
respondent  is  that  in  the  disposition  of  the  action  it  is  necessary  to 
ascertain  and  determine  the  rights  of  the  plaintiff  and  the  defend- 
ant respectively  in  and  to  the  party  wall  and  the  use  thereof,  and 
that,  as  a  consequence,  it  is  an  action  brought  to  determine  the  rights 
and  liabilities  of  the  plaintiff  and  the  defendant  in  and  to  real  prop- 
erty and  the  use  thereof.  But  this  is  straining  the  complaint  beyond 
the  facts  alleged  as  constituting  a  cause  of  action.  The  plaintiff 
has  no  right  in  the  defendant's  land  beyond  that  of  support  for  the 
party  wall  and  such  as  she  has  acquired  in  that  wall  itself.  Here, 
by  the  filing  of  a  notice  of  lis  pendens  the  plaintiff  has  virtually 
tied  up  the  whole  of  the  defendant's  premises  in  which  she  has  no 
right  of  use,  of  possession  or  of  enjoyment  beyond  that  above 
indicated.  The  acts  of  the  defendant,  as  stated  in  the  complaint, 
constitute  trespasses  or  injuries  for  which  the  defendant  may  be 
responsible  in  damages.  They  consist  in  part  of  improperly  build- 
ing upon  the  party  wall.  The  defendant  has  a  right  to  build  on 
that  wall,  provided  the  plaintiff's  building  is  not  damaged  thereby. 
In  Brooks  v.  Curtis  (50  N.  T.  639)  it  is  remarked  that  "We  think 
that  the  right  of  either  of  the  adjacent  owners  to  increase  the  height 
of  a  party  wall,  when  it  can  be  done  without  injury  to  the  adjoining 
building,  and  the  wall  is  clearly  of  sufficient  strength  to  safely  bear 
the  addition,  is  necessarily  included  in  the  easement.  *  *  *  The 
party  making  the  addition  does  it  at  his  peril ;  and  if  injury  results 
he  is  liable  for  all  damages.  He  must  insure  the  safety  of  the  ope- 
ration. But  when  safe  it  should  be  allowed.  The  wall  is  devoted 
to  the  purpose  of  being  used  for  the  common  benefit  of  both  tene- 
ments."    While  this  observation  of  the  court  is  criticised  in  Negus 
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V.  Becker  (143  N.  Y.  303)  that  criticism  extends  only  to  the  liability 
of  the  person  increasing  the  strain  upon  the  party  wall  as  an  insurer 
of  its  safety.  Any  liability  of  the  defendant,  therefore,  for  overtax- 
ing the  party  wall  and  caasing  injury  to  the  plaintiff's  premises  would 
primarily  be  in  damages,  although  facts  may  exist  which  would 
justify  an  award  of  equitable  relief.  But  even  if,  under  certain  cir- 
cumstances, that  relief  might  be  awarded,  it  would  give  the  plaintiff 
in  the  action  no  right  to  the  use  or  enjoyment  of  the  defendant's  land. 
The  other  acts  of  the  defendant  set  forth  in  the  complaint  only 
affect  the  plaintiff's  property  injuriously,  and  do  not  give  any  right 
whatever  in  or  to  the  defendant's  land. 

Assuming  that  an  injunction  might  be  granted  as  final  relief  to 
restrain  the  defendant  from  allowing  water,  drainage  or  sewage  to 
escape  from  her  premises  into  those  of  the  plaintiff,  that  would  give 
no  right  against  the  defendant's  land  itself,  nor  could  the  plaintiff 
by  any  judgment  acquire  any  interest,  right  or  control  over  that 
land.  All  the  acts  complained  of  on  the  part  of  the  defendant  may 
be  compensated  in  damages,  and  if  equitable  relief  can  be  afforded 
that  relief  is  only  necessitated  by  the  special  circumstances  of  the 
case  arising  out  of  the  character  of  the  particular  trespasses  or 
wrongs  complained  of. 

The  case  is  not  one  in  which  a  notice  of  lis  pendens  is  permitted 
to  be  filed  under  the  section  of  the  Code  cited,  and  the  motion  should 
have  been  granted. 

The  order  should  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments to  the  appellant,  and  the  motion  to  vacate  the  lis  pendens 
granted,  with  ten  dollars  costs. 

McLaughlin,  J.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Accoant  of  Pro- 
ceedings of  Chables  8.  Oakley,  as  Executor  of  and  Trustee 
under  the  Last  Will  and  Testament  of  William  H.  Oakley, 
Deceased. 

William  H.  Oakley  and  Oakley  Kissam  Beown,  Appellants; 
Charles  S.  Oakley,  as  Executor,  etc.,  of  William  H.  Oakley, 
Deceased,  and  Louise  S.  Berlin,  Bespondents. 

WiU  —  **  unmarried "  eorutrued  to  include  **  tridawed"  daughter$. 

A  testator  after  reciting  in  his  will  that  it  was  his  desire  that  his  country  place 
"  be  for  a  reasonable  time  maintained  in  its  present  condition  for  the  purpose 
of  affording  a  home  for  such  of  my  daughters  as  remain  unmarried  and  such, 
if  any,  as  become  and  remain  widows  and  the  minor  children  if  any  of  such 
widowed  daughters/'  gave  his  residuary  estate  to  his  executors  in  trust  during 
the  lives  of  his  two  daughters  and  the  suryivor  of  them,  not  exceeding  how- 
ever the  term  of  twenty-five  years. 

The  wiU  also  provided:  *'  The  balance  of  the  income  of  my  entire  estate  so  long 
as  any  of  my  daughters  shall  remain  unnxarried.  my  said  trustees  shall  pay  in 
quarterly  yearly  instalments  to  such  of  my  daughters  who  are  at  the  time  unmar- 
ried, and  such  of  my  daughters  who  having  been  married  are  theh  in  a  state  of 
widowhood,  share  and  share  alike,  that  is  to  eay,  the  whole  balance  of  such 
income  ehaU  be  equally  divided  between  my  daughten  then  unmarried  or  toidowed 
for  their  support  and  maintenance,  provided,  however,  that  if  such  widowed 
daughter  or  daughters  shall  die  while  in  the  state  of  widowhood  leaving  issue, 
such  issue  shall  have  the  share  of  such  income  which  the  widowed  mother  of 
such  issue  would  have  received  if  living,  for  its  or  their  support  and  mainte- 
nance. *  *  *  If  at  any  time  there  shall  be  but  one  daughter  and  she 
unmarried,  entitled  to  receive  income  under  the  foregoing  provisions,  she  shall 
receive  the  whole  of  such  income  until  by  reason  of  widowhood  any  of  her  sis- 
ters, or  by  death  of  such  widowed  sister,  any  of  such  widowed  sister's  children 
become  entitled  to  share  therein  with  her." 

The  next  paragraph  provided:  ''If  all  my  daughters  living  ehdll  have  married 
before  the  term  limited  for  the  termination  of  the  trusts  herein  provided, 
thenceforth,  namely,  from  the  time  of  the  marriage  of  my  last  Kving  unmar- 
ried daughter,  I  direct  the  net  income  of  my  entire  income  bearing  estate  to  be 
divided  among  and  paid  quarterly  to  all  my  children  then  living,  share  and 
share  alike.  If  any  shall  have  died  or  shall  die  thereafter  and  during  the  con- 
tinuance of  said  trusts,  leaving  issue,  such  issue  shall  receive  the  share  of  said 
income  which  the  parent  if  living  would  have  taken."  The  following  clause 
of  the  will  provided:  "It  is  my  desire  that  so  long  as  any  of  my  daughters 
remain  unmarried,  they  jointly,  or  if  but  one,  she,  continue  to  occupy  and 
make  a  home  at  my  said  country  place    *    *    *    provided,  however,  Uiat  if 
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any  of  my  daughters  who  has  or  shall  hereafter  marry  shall  become  a  widow 
she  and  her  children  shall  be  entitled  to  share  jointly  with  the  other  occapants 
or  occupant  in  the  use  and  occupation  of  said  premises." 

It  appeared  that  the  testator  had  had  two  sons  and  three  daughters;  that  all  of 
his  daughters  had  married  during  his  lifetime,  but  that  his  daughter  Eate  and 
the  husband  of  his  daughter  Louise  had  predeceased  him. 

The  testator  was  survived  by  his  two  sons,  his  daughter  Louise,  who  still 
remained  a  widow,  his  daughter  Clara,  whose  husband  was  still  living,  and 
the  son  of  his  deceased  daughter  Eate. 

Sdd,  that  under  the  clause  "it  at  any  time  there  shall  be  but  one  daughter 
and  she  unmarried,  entitled  to  receive  income,  *  *  *  she  shall  receive  the 
whole  of  such  income,"  the  daughter  Louise  was  entitled  to  receive  the  entire 
income  of  the  trust  estate  until  she  remarried  or  until  one  of  her  sisters  should 
become  a  widow  or  until  the  termination  of  the  trust  term. 

Van  Brunt,  P.  J.,  dissented. 

Appeal  by  the  contestants,  William  H.  Oakley  and  another,  from 
portions  of  a  decree  of  the  Surrogate's  Court  of  the  county  of  New 
York,  entered  in  said  Surrogate's  Court  on  the  29th  day  of  May, 
1901,  settling  the  accounts  of  Charles  S.  Oakley,  as  executor,  eta, 
of  William  H.  Oakley,  deceased,  and  directing  payment  of  the  net 
income  of  the  trust  estate  of  said  testator  to  Louise  S.  Berlin. 

C.  N.  Boveey  Jr.j  for  the  appellant  Oakley. 

Thomas  F.  Dormelly^  special  guardian,  for  the  appellant  Brown. 

JoJm  B.  ToUmutge^  for  the  respondent,  executor. 

WiUiam  C.  Prvme^  for  the  respondent  Louise  S.  Berlin. 

O'Bkibh,  J. : 

Upon  the  accounting  of  the  executor  of  William  H.  Oakley,  who 
died  in  New  York  city  January  24, 1893,  leaving  a  last  will  and 
testament,  the  question  arose  whether  under  such  will  his  daughter 
Louise  S.  Berlin,  who  was  a  widow  and  living  with  the  testator  at 
the  time  of  his  death,  was  entitled  to  receive  the  entire  income  of 
the  estate,  or  whether  it  should  be  divided  between  her  and  her 
brothers  and  sister,  William  H.  Oakley,  Charles  S.  Oakley  and 
Clara  Meyerkort  and  the  son  of  her  deceased  sister  Kate  Oakley 
Brown,  Oakley  K.  Brown.  Although  Louise  S.  Berlin  was  mar- 
ried when  the  will  was  made,  her  husband  had  died  during  the  life 
of  the  testator  and  she  had  not  remarried.    Clara  Meyerkort  was 
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married  in  the  lifetime  of  the  testator  and  her  husband  was  still  liv- 
ing. Kate  O.  Brown  had  married  and  died  during  the  testator's 
life,  her  only  child  being  Oakley  K.  Brown,  who  is  now  living  with 
his  father. 

The  testator  in  his  will,  after  making  minor  bequests  to  his  several 
children,  forgiving  them  any  sums  advanced  to  them  and  stating 
that  his  life  insurance  was  to  be  divided  equally  among  them,  which 
he  considered  would  "  supply  them  with  suflScient  funds  for  present 
purposes,"  provided  that  ^^  inasmuch  as  it  is  my  desire  that  my 
country  place  *  *  *  be  for  a  reasonable  time  maintained  in  its 
present  condition  for  the  purpose  of  affording  a  home  for  such  of 
my  daughters  as  remain  unmarried  and  such,  if  any,  as  become  and 
remain  widows  and  the  minor  children  if  any  of  such  widowed 
daughters,"  the  rest  of  his  property  was  given  in  trust  to  his  execu- 
tors "  for  and  during  the  lives  respectively  of  my  two  daughters, 
Louise  and  Clara,  and  the  survivor  of  them,  but  not  exceeding,  how- 
ever, the  term  of  twenty-five  years,"  to  invest  all  his  personal 
estate  except  the  country  home,  to  pay  taxes  thereupon  and  insur- 
ance, and  in  case  of  fire  to  rebuild  the  same  with  the  insurance 
moneys,  and  ^^  tJie  hcdanoe  of  the  income  of  my  entire  estate  so  long 
as  any  of  my  daughters  shall  remain  unmarried,  my  said  trustees 
shall  pay  in  quarterly  yearly  instalments  to  such  of  my  daughters 
who  are  at  the  time  unmarried,  and  such  of  my  daughters  who 
having  been  married  are  then  in  a  state  of  widowhood,  share  and 
share  alike,  that  is  to  sa^y  the  whole  halcmce  of  such  income 
sJuiU  he  equally  dwided  between  my  daughters  then  un/married 
or  loidowed  for  their  support  and  maintenance,  provided,  however, 
that  if  such  widowed  daughter  or  daughters  shall  die  while  in  the 
state  of  widowhood  leaving  issue,  such  issue  shall  have  the  share 
of  such  income  which  the  widowed  mother  of  such  issue  would 
have  received  if  living,  for  its  or  their  support  and  maintenance. 
*  *  *  If  at  any  time  there  shall  be  but  one  daughter  and  she 
WMnarriedy  entitled  to  receive  income  under  the  foregoing  provis- 
ions, she  shall  receive  the  whole  of  such  income  until  by  reason  of 
widowhood  any  of  her  sisters,  or  by  death  of  such  widowed  sister, 
any  of  such  widowed  sister's  children  become  entitled  to  share 
therein  with  her."  The  next  paragraph,  which  is  the  "Fourth," 
provides :  "  If  all  my  daughters  living  ehall  have  married  before 
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the  term  limited  for  the  termination  of  the  trusts  herein  provided, 
thenceforth,  namely,  from  the  time  of  the  marriage  of  my  last  living 
unmarried  daughter,  I  direct  the  net  income  of  my  entire  income 
bearing  estate  to  be  divided  among  and  paid  quarterly  to  all  my 
children  then  living,  share  and  share  alike.  If  any  shall  have  died 
or  shall  die  thereafter  and  during  the  continuance  of  said  trusts, 
leaving  issue,  such  issue  shall  receive  the  share  of  said  income  which 
the  parent  if  living  would  have  taken."  The  following  or  5th  clause 
of  the  will  provides :  ^^  It  is  my  desire  that  so  long  as  any  of  my 
daughters  remain  unmarried,  they  jointly,  or  if  but  one,  she,  continue 
to  occupy  and  make  a  home  at  my  said  country  place  *  *  *  pro- 
vided, however,  that  if  any  of  my  daughters  who  has  or  shall  here- 
after marry  shall  become  a  widow  she  and  her  children  shall  be 
entitled  to  share  jointly  with  the  other  occupants  or  occupant  in 
the  use  and  occupation  of  said  premises."  Further,  it  is  provided 
that  if  during  the  term  limited  for  the  trust  the  said  house  should 
be  without  an  occupant  the  executors  may  rent  it  for  yearly  leases, 
and,  finally,  when  the  period  is  ended,  the  residue  of  the  estate 
should  be  divided  between  the  five  children,  share  and  share  alike. 

Louise  S.  Berlin,  who  at  the  death  of  the  testator  was  a  widow, 
claims  that  she  is  entitled  to  the  whole  of  the  income  under  the 
clause  that  "If  *  *  *  there  shall  be  but  one  daughter  and  she 
unmarried,  entitled  to  receive  income,  *  *  *  she  shall  receive 
the  whole  of  such  income  until  by  reason  of  widowhood  "  of  any  of 
her  sisters  they  share  with  her.  In  opposition  to  this  claim  it  is 
contended  that  Louise  S.  Berlin  was  not  "  unmarried,"  but,  on  the 
contrary,  had  been  married  and  was  a  widow,  and,  therefore,  the 
income  of  the  estate  should  be  divided  equally  among  the  five  chil- 
dren under  the  4:th  clause.  The  surrogate  found  in  favor  of  Louise 
S.  Berlin,  and  from  the  decree  awarding  her  the  entire  income  the 
other  children  of  the  testator  appeal. 

The  appellants  contend  that  the  ordinary  meaning  of  the  word 
"  unmarried,"  i,  e.j  never  having  been  married,  should  be  given,  and 
our  attention  has  been  called  to  the  case  of  DcUrymple  v.  Sail  (16 
Ch.  Div.  717),  wherein  it  was  held,  as  stated  in  the  head  note,  that 
"  In  the  absence  of  context  showing  a  contrary  intention  the  word 
*  unmarried '  must  be  construed  according  to  its  ordinary  or  primary 
meaning  as  ^  never  having  been  married,'  and,  therefore,  that  the  gift 
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to  the  children  of  B.  did  not  take  effect,"  he  being  a  widower.  That 
case,  however,  is  equally  an  authority  for  holding  that  where  the 
context  docB  show  a  different  intention,  the  word  "  unmarried " 
should  not  be  defined  as  ''  never  having  been  married." 

In  the  present  will  the  language  expresses  the  clear  intent  of  the 
testator  that  there  should,  at  all  times  during  the  trust  period  if 
desired  by  tlieni,  be  had  and  kept,  a  suitable  home,  wherein  his 
unmarried  and  widowed  daughters  might  live.  And  to  this  scheme 
or  plan  for  these  daughters  everything  was  made  subservient.  To 
this  end  he  directed  his  executors  to  keep  for  them  the  country 
place  intact  so  that  they  would  have  a  home,  and  to  this  home  any 
daughter  who  became  a  widow  during  the  trust  term  was  to  be 
admitted.  And  besides  providing  for  a  home  for  such  daughters, 
his  purpose  was  to  provide  them  with  an  income  during  that  period 
in  order  that  they  might  live  in  the  home  and  be  provided  for  in 
other  ways  so  as  to  give  to  them  the  same  comforts  and  care  that 
the  married  daughters  received  from  their  husbands,  and  to  the 
benefit  of  this  fund  any  daughter  who  became  a  widow  during  the 
trust  period  was  to  be  admitted  just  as  she  was  to  be  admitted  to 
the  home  itself.  To  effectuate  this  intent  it  was  as  necessary  that 
the  provisions  in  the  will  should  apply  as  well  in  case  there  was  a 
widow  as  where  there  was  a  daughter  who  had  never  been  married, 
and  when  in  one  instance  the  testator  used  the  word  ^'  unmarried," 
and  did  not  accompany  it  by  the  words  "  or  widowed  daughter,"  it 
is  clear  that  by  "unmarried"  he  meant  a  daughter  who  was  not 
then  married.  In  fact,  the  testator  had  previously  provided  that  the 
^'  whole  balance "  of  the  income  of  his  entire  estate  the  executors 
should  pay  to  unmarried  daughters  and  those  in  a  state  of  widow 
hood,  and  the  further  clause  was  added  apparently  for  the  purpose 
of  limiting  the  time  when  such  unmarried  daughter  or  widow 
should  receive  the  entire  income,  L  e.,  until  such  time  as  there  should 
be  another  who  had  become  a  widow  and  who  thereupon  was  to 
Bhare  in  the  income. 

In  other  words,  the  intention  of  the  testator  was  to  create  a  trust 

by  which  any  daughter  who  was  unmarried  or  was  a  widow  or 

should  become  a  widow,  should  be  provided  for  by  receiving  the 

trust  income,  and  this  was  co-ordinate  to  his  intention  of  providing 
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a  home  for  sach  daughters.  If  the  appellants  should  be  successful 
on  this  appeal,  and  the  trust  income  should  be  divided  under  the 
4th  clause,  share  and  share  alike,  then  thb  purpose  and  intention 
would  be  frustrated.  Thus,  for  instance,  if  Clara  Mejerkort  should 
become  a  widow,  she  would  not  be  able  to  receive  from  the  income 
of  the  trust  estate  the  proportion  that  the  testator  intended.  Only 
in  the  case  that  all  the  daughters  were  married  and  their  husbands 
were  living,  was  it  intended  by  the  testator  that  the  income  of  the 
trust  estate  should  be  divided  as  stated  in  the  4th  clause,  share 
and  share  alike.  This  clause  is  thus  brought  in  harmony  with  the 
rest  of  the  will,  and  the  full  purpose  and  intent  of  the  testator 
carried  out. 

We  think,  therefore,  that  the  daughter  Louise  S.  Berlin  should 
receive  the  entire  income  of  the  trust  estate  until  she  becomes  mar- 
ried, until  there  be  another  widow  to  share  with  her  or  until  the 
termination  of  the  term  of  the  trust. 

The  judgment,  accordingly,  should  be  affirmed,  with  costs. 

Ingbaham,  McLaughlin  and  Hatch,  J  J.,  concurred ;  Van  Bbtjnt^ 
P.  J.,  dissented. 

Van  Bbtjnt,  P.  J.  (dissenting) : 

I  dissent.  I  think  that  there  is  a  clear  distinction  between  the 
unmarried  and  widowed  daughters  of  the  testator  evidenced 
throughout  the  will. 

Judgment  affirmed,  with  costs. 


Christian  Dancel  and  Mary  Danoel,  Administrators,  etc,  of 
Christian  Dancel,  Deceased,  Respondents,  v.  Goodtbab  Shoe 
Maohinbry  Company  of  Portland,  Maine,  Appellant. 

FrivolauB  answer,  determined  eimply  by  intpeetion — a  dtfenee  thai  the  parties  to  a 
eorUraet,  conceded  to  have  been  made  in  New  York,  contemplated  that  it  should  be 
performed  in  Massachusetts  and  that  it  toas  fuUy  performed  in  and  undgr  the 
laws  of  that  State  is  not  ftivUous, 

Whether  a  pleading  is  or  is  not  frivolous  must  be  determined  by  an  inspection 
thereof,  and  the  practice  of  interposing  affidavits  for  or  against  the  pleading 
cannot  be  sanctioned. 


Digitized  by 


Googk 


DANCEL  V.  GOODYEAR  SHOE  MACHINERY  CO.    499 

App.  Div.]  First  Department,  January  Term,  1902. 

Where  the  personal  representatives  of  one  Christian  Dancel  bring  an  action 
upon  a  contract  made  between  Dancel  and  the  defendant's  assignor  by  which 
the  latter,  "  in  consideration  of  said  assignments  and  of  the  agreements  of  said 
Dancel  herein  contained,  doth  agree  to  pay  to  said  Dancel,  in  each  year  while 
the  United  States  Letters  Patent  No.  459086  remains  in  force  as  a  valid  patent, 
the  sum  of  Five  thousand  dollars  as  an  annuity,  such  annuity  to  be  payable 
monthly  in  installments  of  Four  hundred  and  sixteen  and  two-thirds  ($416|) 
dollars  each,''  an  answer  alleging  that  the  parties  contemplated  that  the  con- 
tract, which  was  admittedly  executed  in  the  State  of  New  York,  should  be 
performed  within  the  State  of  Massachusetts  and  that  it  was  in  fact  fully  and 
duly  performed  there,  and  that  under  the  law  of  Massachusetts  all  obligations 
of  the  defendant  under  the  contract  ceased  and  determined  upon  the  death  of 
Dancel,  will  not,  on  a  motion  for  judgment  thereon,  be  held  to  be  frivolous. 

Appeal  by  the  defendant,  the  Goodyear  Shoe  Machinery  Com- 
pany of  Portland,  Maine,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiffs,  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  2l8t  day  of  June,  1901,  upon  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
20th  day  of  June,  1901,  directing  that  the  plaintiffs  have  judgment 
against  the  defendant  upon  the  amended  answer  to  the  amended 
complaint  upon  the  ground  that  said  amended  answer  is  frivolous. 

Awards  H,  ChildSj  for  the  appellant. 

Roger  Foster,  for  the  respondents. 

O'Bbien,  J. : 

The  action  was  brought  to  recover  a  monthly  payment  alleged  to 
be  due  to  the  plaintiffs  as  administrators  of  Christian  Dancel, 
deceased,  under  a  contract  which  he  had  made  with  the  defendant's 
assignor,  the  Goodyear  Shoe  Machinery  Company  of  Connecticut, 
wherein  it  was  provided  that  such  company,  ^^  in  consideration  of 
said  assignments  and  of  the  agreements  of  said  Dancel  herein  con- 
tained, doth  agree  to  pay  to  said  Dancel,  in  each  year  while  the 
United  States  Letters  Patent  No.  459036  remains  in  force  as  a  valicj 
patent,  the  sum  of  Five  thousand  dollars  as  an  annuity,  such  annuity 
to  be  payable  monthly  in  installments  of  Four  hundred  and  sixteen 
and  two-third  ($416f)  dollars  each."  The  contract  itself,  which  is 
annexed  to  the  complaint,  is  silent  as  to  where  it  was  made  and 
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where  it  was  to  be  performed  ;  but  the  complaint  alleges  and  the 
answer  admits  the  execution  of  the  contract  in  the  State  of  New 
York,  which  was  the  residence  of  plaintiffs'  intestate,  the  residence 
of  the  original  promisor  being  Connecticut. 

By  way  of  defense  the  answer  alleged  that  the  contract  was 
intended  by  the  parties  thereto  to  be  performed  within  the  State  of 
Massachusetts  and  was  in  fact  fully  and  duly  performed  there,  and 
that  under  the  law  of  Massachusetts  all  obligations  of  the  defend- 
ant under  the  contract  ceased  and  determined  upon  the  death  of 
Christian  Dancel.  The  plaintiffs  moved  at  Special  Term  for  judg- 
ment upon  this  answer  on  the  ground  that  it  was  frivolous,  and 
opposing  affidavits  were  submitted,  and  from  the  order  granting  the 
motion,  and  from  the  judgment  entered  thereon,  the  defendant 
appeals. 

Whether,  upon  a  motion,  a  pleading  is  or  is  not  frivolous  must 
be  determined  by  an  inspection  of  the  pleading ;  and  the  interposi- 
tion in  this  case  of  affidavits  for  or  against  the  pleading  is  a  prac- 
tice which  cannot  be  sanctioned.  If  affidavits  or  arguments  are 
necessary  to  show  the  insufficiency  of  a  pleading  it  follows  that  the 
pleading  is  not  frivolous. 

The  rule  to  be  applied  has  been  many  times  stated  and,  as  said 
in  this  court  in  the  case  of  Ilenriques  v.  Trowbridge  (27  App.  Div. 
18),  "  Judgment  is  to  be  ordered  on  account  of  the  f rivolousness  of 
the  pleading  only  where  the  insufficiency  of  it  is  so  clear  that  it 
appears  upon  the  statement  without  any  further  argument."  (See, 
also,  Manne  v.  Carlami^  49  App.  Div.  276.)  And  in  the  Court 
of  Appeals  we  have  the  case  of  Cook  v.  Warren  (88  N.  Y.  87), 
wherein  it  was  said:  "We  do  not  think  this  demurrer  was  friv. 
olous.  To  justify  an  order  which  so  determines,  or  a  judgment 
founded  upon  such  decision,  the  demurrer  must  be  not  merely  with- 
out adequate  reason,  but  so  clearly  and  plainly  without  foundation 
that  the  defect  appears  upon  mere  inspection,  and  indicates  that  its 
interposition  was  in  bad  faith.  If  any  argument  is  required  to 
show  that  the  demurrer  is  bad,  it  is  not  frivolous." 

It  may,  therefore,  happen  that  a  pleading  is  insufficient  so  that  on 
demurrer  it  might  be  held  bad,  and  yet  not  be  frivolous.  As  said 
in  Wait  v.  Getman  (32  App.  Div.  168) :  "  We  are  unable  to  regard 
the  answer  served  by  the  defendant  in  this  action  as  frivolous.     The 
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fact  that  an  answer  is  insafficient,  so  that  a  demurrer  tliereto  will  be 
sastainedy  does  not  necessarily  determine  that  it  is  frivolous." 

Viewing  the  answer  here  assailed  in  the  light  of  the  rules  thus 
given  for  our  guidance,  we  think  this  answer  is  not  frivolous.  It 
will  be  noticed  by  the  language  of  the  contract  that  the  promise  to 
pay  is  one  made  to  Christian  Dancel,  and  not  to  him,  his  executors, 
administrators  or  assigns,  and  the  question  sought  to  be  raised  by 
the  answer  is  whether  what  was  here  promised  to  be  paid  was  an 
annuity  which  terminated  at  the  death  of  the  annuitant,  or  whether 
it  was  a  compensation  for  the  use  of  the  invention  to  be  paid  as 
long  as  the  patent  remained  in  force  to  Dancel  while  living,  and  to 
his  personal  representatives  if  dead. 

This  question  has  been  differently  decided  in  different  jurisdiction?,, 
and  the  defendant's  conclusion  was  that  under  the  New  York  law 
the  sum  to  be  paid  would  not  be  regarded  as  an  annuity  terminating 
at  the  death  of  the  annuitant,  but  would  be  more  likely  to  be 
regarded  in  the  light  of  compensation  which  was  payable  during  the 
life  of  the  patent  In  resisting  the  claim  made,  therefore,  the 
defendant  evidently  sought  to  have  its  obligations  determined  by 
the  law  of  Massachusetts,  wherein,  as  asserted,  a  different  rule  from 
the  one  in  New  York  prevails.  Whilst  admitting,  therefore,  that 
the  contract  was  made  in  New  York,  a  studied  effort  is  apparent  to 
allege  that  it  was  the  intention  of  the  parties  that  the  contract  was 
to  be  performed  in  Massachusetts,  where  the  defendant  claims  it 
was  in  fact  performed  and  the  obligations  thereunder  discharged. 
The  making  of  the  contract  in  New  York  is  not  conclusive  upon  the 
rights  of  the  parties  because  they  were  free  to  determine  where  it 
should  be  performed,  and  if  the  defendant  could  show  that  the 
intention  was  that  it  should  be  performed  in  Massachusetts,  and  it 
was  there  fully  performed,  this  would  affect  the  general  rule  that 
the  law  of  the  contract  is  the  law  of  the  place  where  made. 

It  may  be,  as  contended  by  the  plaintiffs,  that  the  law  of  Massa- 
chusetts is  not  sufficiently  pleaded  and  tliat  the  allegations  as  to  the 
intention  of  the  parties  are  mere  conclusions  of  the  pleader  instead 
of  statements  of  fact,  but  this  would  not  be  controlling  upon  the 
question  of  whether  or  not  the  pleading  is  frivolous.  We  do  not 
regard  the  defense  sought  to  be  interposed  as  one  entirely  without 
foundation,  nor  one  which  by  bare  inspection  can  be  held  to  be 
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f rivoloos.  As  to  whether  the  pleading  is  snch  that  it  would  sustain 
an  attack  by  demurrer,  it  is  not  necessary  for  us  to  decide,  it  being 
sufficient  for  our  purpose  that  we  conclude,  as  we  have,  that  the 
answer  is  not  frivolous. 

The  judgment  and  order  must,  therefore,  be  reversed,  with  costs, 
and  the  motion  denied,  with  ten  dollars  costs. 

Yan  Brunt,  P.  J.,  Ingraham,  McLaughuk  and  Hatch,  JJ., 
concurred. 

Hatoh,  J.  (concurring) : 

I  concur  in  the  opinion  of  Mr.  Justice  O'Brien  ;  and  am  also 
for  reversal  upon  the  ground  that  the  answer  in  its  6th  paragraph 
avers  payment  and  discharge  of  all  moneys  and  obligations  secured 
to  be  paid  by  the  agreement  prior  to  the  commencement  of  this 
.action. 

Judgment  and  order  reversed,  with  costs,  and  motion  denied,  with 
ten  dollars  costs. 


Harry  P.  Crowell,  Respondent,  v.  Herbert  J.  Trubsdell, 

Appellant. 

MUjcinder  of  catues  of  action-- alienation  of  a  w{fe*9  affdctiom  and  eonwnian  of 
pertonal  property — when  they  do  not  arise  out  of  the  eame  traneaction. 

A  cause  of  action  to  recover  damages  for  the  alienation  by  the  defendant  of  the 
affections  of  the  plaintiff's  vrife  cannot  be  joined  with  a  cause  of  action  to 
recover  damages  for  the  conversion  by  the  defendant  and  the  plaintiff's  wife  of 
personal  property  belonging  to  the  plaintiff,  where,  although  the  wife's  physi- 
cal abandonment  of  the  plaintiff  was  simultaneous  with  the  taking  of  the 
property,  the  alienation  of  her  affections  occurred  prior  to  such  conversion. 

LAuomiiN,  J.,  dissented. 

Appeal  by  the  defendant,  Herbert  J.  Truesdell,  from  an  inter- 
locutory judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  7th  day  of  May,  1901,  upon  the  decision  of  the  court,  rendered 
after  a  trial  at  the  New  York  Special  Term,  overruling  a  demurrer 
to  the  complaint. 
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Thomas  J,  JSeenan^  for  the  appellant. 
George  M.  Osgoodby^  for  the  respondent. 

O'Bbibn,  J. : 

The  action  was  brought  to  recover  damages  alleged  to  have  been 
sustained  by  reason  of  the  alienation  by  the  defendant  of  the  affec- 
tions of  plaintiff's  wife.  It  is  also  alleged  in  the  complaint  that  the 
defendant  and  the  plaintiff's  wife  jointly  converted  to  their  own 
use  personal  property  belonging  to  the  plaintiff  of  the  value  of 
$10,000.  The  defendant  demurred  upon  several  grounds,  but  the 
only  one  which  it  is  necessary  to  consider  is,  whether  there  has  been 
an  improper  joinder  of  actions,  in  that  two  different  causes  of  action 
have  been  improperly  joined,  one  for  alienation  of  affections  and 
the  other  for  conversion  of  personal  property. 

It  is  conceded  that  two  such  actions  cannot  be  united  in  the  same 
complaint,  unless  they  arose  out  of  the  same  transaction ;  and  the 
question  before  us  is  whether  the  complaint  contains  one  or  two 
<»tuses  of  action.  The  plaintiff  no  doubt  intended  to  plead  but  one 
cause  of  action  in  which  the  damages  recoverable  should  be,  not 
alone  for  the  loss  of  consortium  or  the  right  of  the  husband  to  the 
conjugal  society  of  his  wife,  but  also  for  damages  resulting  from  the 
unlawful  taking  of  personal  property. 

All  the  allegations  essential  to  two  separate  causes  of  action  are 
stated;  and  unless  they  arose  out  of  the  same  transaction,  they 
should  not  be  united  in  the  same  complaint.  The  mere  statement 
of  them  as  one  cause  of  action  and  the  omission  to  apparently  state 
and  number  them,  is  not  conclusive  upon  whether  or  not  there  are 
two  causes  of  action  and  makes  the  complaint  no  less  demurrable. 
{Goldberg  v.  Uil^,  60  N.  Y.  427;   Wiles  v.  Suydmn,  64  id.  173.) 

As  contended  by  the  appellant,  these  two  causes  of  action  are  of 
an  entirely  different  nature  and  are  independent  of  each  other,  there 
being  no  legal  affinity  between  them.  The  object  of  both,  it  is  true, 
is  to  recover  damages,  but  the  liability  and  the  grounds  thereof  are 
separate  and  distinct  and  the  evidence  necessary  to  establish  them 
entirely  dissimilar.  Unless,  therefore,  they  arose  out  of  the  same 
transaction,  there  is  no  legal  justification  for  uniting  them  in  the 
same  complaint. 

That  they  did  not  rise  out  of  the  same  transaction  requires  little 
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argument  to  demonstrate,  because  the  alienation  of  the  wife's  affec- 
tions and  the  taking  of  the  plaintiff's  property  are  incompatible 
acts  and  in  no  way  connected.  It  is  true  that  it  is  alleged  that  the 
physical  abandonment  of  the  wife  was  simultaneous  with  the  taking 
of  the  property ;  but,  as  appears  from  the  complaint,  the  alienation 
of  the  wife's  affections,  as  distinguished  from  her  actual  abandon- 
ment, occurred  prior  to  the  taking  of  the  personal  property.  We 
think,  therefore,  that  there  were  two  causes  of  action  alleged  which 
were  improperly  united  and  that  the  demurrer  should  on  this  ground 
have  been  sustained. 

Judgment  accordingly  reversed,  with  costs,  and  the  demurrer  sus- 
tained, with  costs,  but  with  leave  to  the  plaintiff  to  amend  upon 
payment  of  costs  in  this  court  and  in  the  court  below. 

Yan  Brunt,  P.  J.,  Patterson  and  McLauohlin,  JJ.,  concurred ; 
Lauohlin,  J.,  dissented. 

Lauohlin,  J.  (dissenting) : 

I  dissent.  The  complaint  alleges  that  the  defendant  at  the  same 
time  he  alienated  the  affections  of  plaintiff's  wife  induced  conver- 
sion of  plaintiff's  property  by  her.  If  there  be  two  causes  of  action, 
if  they  are  not  connected  with  the  same  transaction,  they  at  least 
relate  to  the  same  subject-matter. 

Judgment  reversed,  with  costs,  and  demurrer  sustained,  with  costs^ 
with  leave  to  plaintiff  to  amend  on  payment  of  costs  in  this  court 
and  in  the  court  below. 


John  Yolz,  Appellant,  v.  David  Stbiner,  Bespondent. 

Marketable  title  —  encroachment  of  a  building  two  and  one-half  inehee  upon  an 
acffoining  lot  —  tender,  toith  the  deed,  of  a  eonveyanee  of  theueeof  mmA  t%oo  and 
one-half  inehee  while  the  buildinge  $tand,  in  which  a  mortgagee  thereof  doee  not 
join — effect  of  the  destruction  of  the  building  on  the  adjoining  lot  —  one-yea/r 
Btaitute  of  Limitatione  —  order  of  publieation  with  a  Special  Term  caption,  u^en 
a  judg^e  order. 

Where  the  vendor  in  a  contract  for  the  sale  of  a  city  lot  has  a  nuirketable  title  to 
all  of  the  land  which  he  contracted  to  convey,  but  a  portion  of  the  fence  and 
wall  and  building  erected  upon  the  land  encroaches  upon  the  adjoining  lot  for 
a  distance  of  two  and  one-half  inches,  the  existence  of  the  encroachment  does 
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not  Justify  the  vendee  in  rejecting  the  title,  when  the  vendor  at  the  time  fixed 
for  closing  the  title  tenders  to  the  vendee  an  instrument  by  which  the  owner 
of  the  adjacent  property  grants  to  the  vendor  the  right  to  use  the  strip 
encroached  upon,  ''during  the  period  of  the  existence  of  said  structures  as 
they  now  stand." 

The  destruction  of  the  building  erected  on  the  adjoining  owner's  property  would 
not  terminate  the  right  to  continue  the  encroachment. 

The  fact  that  at  the  time  the  adjoining  owner  executed  the  release  his  premises 
were  subject  to  a  mortgage,  and  that  the  mortgagee  did  not  join  in  the  instru 
ment,  does  not  render  the  release  inefTective,  it  not  appearing  that  the  mortgage 
was  about  to  be  foreclosed. 

Section  1499  of  the  Code  of  Civil  Procedure,  providing  that  an  action  to  recover 
possession  of  premises  cannot  be  maintained  **  where  in  any  city  the  real  prop- 
erty consists  of  a  strip  of  land  not  exceeding  six  inches  in  width,  upon  which 
there  stands  the  exterior  wall  of  a  building  erected  partly  upon  said  strip  and 
partly  upon  the  adjoining  lot,  and  a  building  has  been  erected  upon  land  of  the 
plaiutifT  abutting  on  the  said  wall,  unless  said  action  be  commenced  within  one 
year  after  the  completion  of  the  erection  of  such  wall,  or  within  one  year  after 
the  first  day  of  September,  eighteen  hundred  and  ninety-eight,''  is  constitu- 
tional and  removes  any  question  concerning  the  title  to  the  premises. 

The  fact  that  an  order  for  the  service  by  publication  of  a  summons  in  an  action 
of  partition  had  a  caption  apparently  showing  that  it  had  been  granted  at  the 
Special  Term,  and  was  signed  with  the  initials  of  the  judge  with  a  direction 
to  enter,  does  not  make  it  any  the  less  a  judge's  order  within  the  provisions  of 
the  Code  of  Civil  Procedure. 

Appeal  by  the  plaintiff,  John  Volz,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  oflSce  of 
the  clerk  of  the  county  of  New  York  on  the  24:th  day  of  May,  1901, 
upon  the  decision  of  the  court  rendered  after  a  trial  at  the  New 
York  Special  Term  dismissing  the  complaint. 

Joseph  F.  Daly^  for  the  appellant. 

Emanuel  J.  Myers^  for  the  respondent. 

Ingsahajc,  J. : 

This  action  was  brought  for  the  specific  performance  of  a  con- 
tract to  convey  real  property,  and  by  the  pleadings  the  single 
question  as  to  whether  the  plaintiff  at  the  time  the  contract  was  to 
be  completed  had  a  marketable  title  to  the  premises  Nos.  233  and 
235  East  Ninety-fifth  street,  in  the  city  of  New  York,  which  by  the 
contract  the  plaintiff  had  agreed  to  convey  to  the  defendant,  is  pre- 
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seated.  The  contract  involved  an  exchange  of  real  property ;  the 
defendant  agreed  to  convey  to  the  plaintiflE  certain  property  on  the 
comer  of  Eighty-sixth  street  and  Lexington  avenne,  subject  to 
certain  mortgages,  and  the  plaintiff  to  convey  to  the  defendant 
two  lots  or  parcels  of  land  with  the  buildings  and  improvements 
thereon  on  the  northerly  side  of  Ninety-fifth  street,  one  hundred 
feet  west  of  Second  avenue,  and  a  piece  of  property  on  the  south- 
erly side  of  Seventy-seventh  street  on  the  corner  of  Avenue  A, 
subject  to  certain  mortgages ;  the  plaintiff  to  pay  to  the  defendant, 
in  addition  to  said  conveyances,  the  sum  of  $6,000  in  cash.  The 
contract  was  to  be  performed  on  the  30th  of  August,  1900,  and  on 
that  day  the  parties  met,  the  plaintiff  tendered  to  the  defendant 
conveyances  of  the  three  pieces  of  property  which  by  the  contract 
he  was  to  convey  and  the  amount  to  be  paid  in  cash.  The  defend- 
:ant  refused  to  accept  these  deeds,  on  the  ground  that  the  title  to  the 
Ninety-fifth  street  property  was  not  marketable,  counsel  for  the 
defendant  stating  at  the  time  of  the  refusal  to  accept  that  ^^  we 
raise  no  question  whatever  as  to  the  other  properties,  outside  of  the 
95th  street  property." 

The  answer  of  the  defendant  denies  the  all^ation  that  the  plain- 
tiff tendered  the  title  to  the  premises  that  he  was  bound  by  the 
contract  to  convey,  in  that  the  plaintiff  failed  to  execute,  acknowl- 
•edge  and  deliver  to  the  defendant  the  proper  deed  *•'  containing  a 
general  warranty  and  the  usual  full  covenants  for  the  conveying  and 
assuring  to  the  said  defendant  the  fee  simple  of  the  premises  Nos. 
233  and  235  East  95th  street,  in  the  city  of  New  York;*' 
that  the  premises  Nos.  233  and  235  East  Ninety-fifth  street,  men- 
tioned in  the  said  agreement.  Exhibit  A,  had  and  have  thereoii  a 
substantial  building  or  buildings,  which  formed  a  material  part  of 
the  consideration  of  said  agreement  and  the  inducement  to  making 
the  said  agreement ;  that  since  the  making  of  said  agreement  the 
defendant  has  discovered  that  the  said  premises  Nos.  233  and  235 
East  Ninety-fifth  street  are  incumbered  by  the  existence  of  an 
encroachment  of  the  easterly  wall  of  the  building  No.  235  East 
Ninety-fifth  street  upon  the  premises  adjoining  on  the  easterly  side 
and  belonging  to  a  person  other  than  the  plaintiff,  to  the  extent  of 
about  one  hundred  feet  eight  and  one-half  inches  in  depth  by  two 
and  one-quarter  inches  in  width,  without  right  or  title  to  or  interest 
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in  the  land  upon  which  such  encroachment  stands,  and  that  there  are 
numerous  other  defects  and  encroachments  of  various  kinds  which 
will  appear  upon  the  surveys  of  the  said  premises ;  and  that  the 
existence  of  said  encroachments  constitutes  an  incumbrance  upon 
the  said  title  and  materiallj  affects  the  market  value  of  the  premises, 
and  constitutes  such  an  incumbrance  thereon  that  the  defendant 
will  not  acquire  a  marketable  title  under  the  deed  tendered  by  the 
plaintiff  by  reason  of  such  encroachment. 

The  issue  thus  presented  by  the  pleadings  was  limited  entirely  to 
an  encroachment  of  the  building  erected  upon  the  Ninety-fifth 
street  property  of  two  and  a  half  inches.  By  the  contract,  the 
plaintiff  agreed  to  convey  to  the  defendant  all  those  two  certain 
lots,  pieces  or  parcels  of  land,  with  the  buildings  and  improvements 
thereon  erected,  and  bounded  and  described  as  follows :  ^^  Begin- 
ning at  a  point  on  the  northerly  side  of  Ninety- fifth  street,  distant 
one  hundred  (100)  feet  westerly  from  the  corner  formed  by  the 
intersection  of  the  northerly  side  of  Ninety-fifth  street  with  the 
westerly  side  of  Second  avenue ;  thence  running  northerly  and 
parallel  with  Second  avenue  one  hundred  (100)  feet  eight  and  a 
half  (8^)  inches  to  the  centre  line  of  the  block ;  thence  westerly 
along  said  centre- line  and  parallel  with  Ninety-fifth  street,  fifty  (50) 
feet ;  thence  southerly  and  again  parallel  with  Second  avenue  and 
part  of  the  distance  through  a  party  wall  one  hundred  (100)  feet 
eight  and  a  half  (8^)  inches  to  the  northerly  side  of  Ninety-fifth 
street ;  and  thence  easterly  along  the  northerly  side  of  Ninety-fifth 
street,  fifty  (50)  feet  to  the  point  or  place  of  beginning,  be  the  said 
several  dimensions  more  or  less,  said  premises  being  known  as  Nos. 
233  and  235  East  Ninety-fifth  street." 

It  is  not  disputed  but  that  the  plaintiff  had  a  good  title  to  the 
land  included  within  this  description,  the  defendant's  claim  being 
that  the  easterly  wall  of  the  building  No.  235  East  Ninety-fifth 
street  encroached  upon  the  land  to  the  east  two  and  a  half  inches. 
The  deed  *  tendered  by  the  plaintiff  to  the  defendant  conveyed  the 
premises  according  to  the  description  contained  in  the  contract,  but 
4id  not  purport  to  convey  the  fee  of  the  two  and  a  half  inches  upon 
which  the  easterly  wall  of  the  building  encroached.  Upon  the  record 
the  evidence  sustained  a  finding  that  such  an  encroachment  existed, 
^nd  that  two  and  a  half  inches  of  the  easterly  wall  of  the  building 
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which  the  plaintiff  in  his  contract  was  to  convey  to  the  defendant 
was  erected  upon  laud  to  which  the  plaintiff  had  no  title,  and  which 
the  plaintiff  did  not  purport  and  was  not  able  to  convey  to  the 
defendant.  We  will  assume  that  this  encroachment  was  a  defect 
in  the  title  which  would  justify  the  defendant  in  refusing  to  accept 
the  conveyance,  and  that  upon  the  tender  of  a  deed  for  the  fifty 
feet  of  land  the  defendant  was  not  bound  to  take  title  where  a  build- 
ing that  was  erected  upon  the  property  to  be  conveyed,  which  was 
a  permanent  structure  and  an  important  part  of  the  consideration 
for  the  contract,  encroached  upon  the  adjoining  property  to  which 
the  vendor  had  no  title.  In  determining  what  is  necessary  to  cure 
such  a  defect  in  the  title  it  is  quite  essential  to  bear  in  mind  the 
distinction  between  a  case  where  there  is  an  encroachment  of  an 
adjoining  building  upon  the  property  to  be  conveyed,  thus  prevent- 
ing the  vendor  from  conveying  and  giving  the  possession  of  all  the 
property  that  he  was  bound  to  convey,  and  a  case  where  the  objec- 
tion is  that,  although  the  vendee  obtains  all  of  the  land  that  he  was 
to  obtain,  a  portion  of  the  building  is  erected  upon  the  land  of 
another  which  may  subject  the  vendee  to  litigation  which  would 
compel  him  to  remove  a  portion  of  the  building  which  he  has  pur- 
chased. In  this  latter  case  it  is  not  a  failure  of  title  of  the  land  con- 
tracted to  be  conveyed,  but  a  failure  to  convey  the  legal  right  to 
maintain  the  building  as  it  exists  upon  the  property  by  reason  of 
the  fact  that  a  portion  of  that  building  is  upon  land  to  which  the 
vendor  has  no  title  and  which  the  owner  could  be  compelled  to 
remove.  Where  the  title  to  a  portion  of  the  land  fails,  there,  of 
course,  the  vendee  has  a  right  to  reject  the  title.  Where,  however, 
the  objection  is  that  a  portion  of  the  building  is  erected  upon  land 
the  title  to  which  the  vendee  is  not  entitled  to  under  the  contract, 
if,  at  the  time  of  the  closing,  there  was  a  valid  agreement  with  the 
owner  of  the  adjoining  land  which  was  encroached  upon  by  the 
erection  of  the  building  to  be  conveyed  by  which  the  vendee  would 
be  entitled  to  maintain  the  building  as  it  then  existed,  it  would 
seem  to  be  quite  clear  that  the  vendee  would  not  be  justified  in 
refusing  to  accept  title,  as  by  the  conveyance  he  would  receive  all 
that  he  was  entitled  to  under  the  contract,  for  he  would  obtain  all 
the  land  that  was  to  be  conveyed  and  the  building  upon  the  land, 
with  the  right  to  maintain  such  building  as  it  then  existed. 
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It  appears  from  the  evidence  in  this  case  that  at  the  time  the 
parties  met  to  complete  this  contract  the  plaintiff  tendered  a  con- 
veyance which  conveyed  a  good  title  to  the  defendant  of  the  lands 
which  by  the  contract  he  was  to  convey.  The  vendee  refnsed  to 
accept  that  deed  upon  the  ground  that  the  plaintiff's  bnilding 
encroached  two  and  a  half  inches  on  the  adjoining  land.  No  other 
objection  was  then  made  to  the  title,  and  that  is  the  only  objection 
made  to  the  title  in  the  defendant's  answer.  With  the  deed  ten. 
dered  conveying  the  land  incladed  in  the  descriptions  contained  in 
the  contract,  there  was  at  the  same  time  tendered  an  indenture 
executed  by  Johannes  M.  Johansen  and  Anna  F.,  his  wife,  dated 
and  executed  on  the  29th  day  of  August,  1900,  and  recorded  in  the 
office  of  the  register  of  the  county  of  New  York  on  August  80, 
1900,  which,  after  reciting  that  Johannes  M.  Johansen  is  the  owner 
in  fee  simple  of  premises  known  as  Ko.  237  East  Ninety-fifth 
street,  city  of  New  York ;  that  the  said  premises  commence  at  a 
point  on  the  northerly  side  of  said  street,  distant  seventy-five  feet 
westerly  from  the  northwesterly  comer  of  Second  avenue  and 
Ninety-fifth  street,  and  that  John  Yolz  (plaintiff)  is  the  owner  of  the 
premises  known  as  No.  235  East  Ninety-fifth  street  westerly  adjoin- 
ing the  premises  first  described ;  that  it  is  alleged  that  the  building 
and  fence,  together  with  the  wall  beneath  said  fence  on  the  easterly 
line  of  said  premises  No.  235  East  Ninety-fifth  street,  slightly 
encroach  upon  the  premises  first  above  described,  but  not  exceeding 
two  and  a  half  inches  in  any  place ;  and  that  said  John  Yolz  (plain- 
tiff) has  requested  that  the  said  building,  fence  and  wall  be  per. 
mitted  to  remain  as  now  constructed  as  long  as  the  present  struct- 
ures exist ;  provided :  "  Now  this  indenture  witnesseth,  that  the  said 
Johannes  M.  Johansen  and  Anna  F.,  his  wife,  for  and  in  considera- 
tion of  the  sum  of  one  dollar  to  them  in  hand  paid  by  said  John  Yolz, 
doth  hereby  grant  and  release  unto  the  said  John  Yolz,  his  heirs  and 
assigns  forever,  the  right  to  the  use  and  occupation  of  so  much  of 
the  said  premises  237  East  95th  street,  as  may  be  now  occupied  and 
covered  by  the  building,  fence  and  wall  aforesaid,  not  exceeding  two 
and  one-half  inches  at  any  point,  if  such  encroachment  there  be,  for 
and  during  the  period  of  the  existence  of  said  structures  as  they  now 
stand."  When  this  instrument  was  submitted  to  the  defendant  at 
the  time  of  closing,  his  counsel  refused  it  on  the  ground  that  it  was 
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not  sufficient,  and  the  title  was  then  rejected  on  the  ground  that  it 
was  not  at  that  time  a  marketable  title. 

The  question  then  presented  is,  whether  this  deed  and  this  agree- 
ment or  indenture  executed  by  the  owner  of  the  adjacent  property 
would  convey  to  the  defendant  a  marketable  title.  Counsel  for  the 
defendant,  upon  the  trial  below  and  upon  this  appeal,  presented  two 
objections  to  this  instrument.  The  Jirst  is,  that  there  was  a  mort- 
gage upon  the  premises  adjoining  the  property  in  question  on  th^ 
east,  and  that  this  instrument  was  not  executed  by  the  mortgagee  ; 
and,  second,  that  by  the  instrument,  in  case  the  building  upon  the 
property  adjoining  on  the  east  were  removed  or  destroyed,  the  right 
there  granted  would  terminate. 

We  think  neither  of  these  objections  is  valid.  By  this  instrument 
the  owner  of  the  property  upon  the  east  grants  and  releases  to 
the  plaintiff,  his  heirs  and  assigns  forever,  the  right  to  use  and  occupy 
so  much  of  the  premises  as  were  then  occupied  and  covered  by  the 
building,  fence  and  wall  aforesaid  for  and  during  the  period  of  the 
existence  of  the  said  structures  as  they  now  stand.  The  structures 
there  referred  to  are  the  building,  wall  and  fence  aforesaid.  They 
are  the  only  structures  recited  in  the  agreement,  and  by  it  the  owner 
of  the  premises  granted  to  the  plaintiff  the  right  to  use  and  occupy 
the  premises  so  long  as  those  structures  (namely,  the  building,  fence 
and  wall)  existed.  There  is  nothing  in  this  grant  that  could  limit  the 
right  of  the  plaintiff  to  continue  to  occupy  the  two  and  a  half  inches 
during  the  continued  existence  of  the  building  upon  the  grantor's 
premises.  The  building  upon  the  grantor's  premises  was  not  speci- 
fied in  the  instrument,  and  such  a  building  has  no  relation  to  the  grant. 

The  objection  as  to  the  mortgage  is  equally  without  merit.  It  is 
true  that  the  mortgage  covered  this  two  and  a  half  inches,  and  it  is 
equally  true  that  the  mortgagee  would  not  be  bound  by  this  covenant 
or  grant.  There  was  presented  the  remote  contingency  that  if  the 
owner  of  the  property  adjoining  on  the  east  failed  to  pay  the  mort- 
gage, if  the  mortgage  should  be  foreclosed,  and  the  purchaser  at 
such  foreclosure  sale  should  acquire  the  whole  title  to  the  mort- 
gaged premises,  having  made  the  owner  of  the  premises  to  be  con- 
veyed by  the  plaintiff  a  party,  the  fee  of  this  two  and  a  half  inches 
of  land  would  vest  in  the  purchaser  at  such  sale,  free  from  the 
obligations  or  rights  covered  by  this  grant.     But  we  are  now  deal- 
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ing  with  an  objection  to  the  title  which  was  saiBcient  to  make  this 
title  nnniarketable  at  the  time  of  the  conveyance.  It  is  not  con- 
tended that  this  mortgage  was  then  being  foreclosed,  and  the  mort- 
gagee had  simply  a  lien  upon  the  premises.  The  utmost  that  can  be 
said  to  impeach  this  grant  is  that  it  was  subject  to  such  a  lien.  The 
grantors  in  this  grant  were  estopped  from  commencing  any  action  or 
proceeding  to  interfere  with  the  plaintiffs  or  his  grantee's  right  to 
maintain  this  building  upon  the  premises  in  question,  and  from 
commencing  any  action  for  damages  against  either  the  plaintiff  or 
his  grantee.  As  a  practical  question,  could  any  person  who  acquired 
a  title  to  this  two  and  a  half  inches  under  the  foreclosure  of  this 
mortgage  upon  the  premises  have  maintained  any  action  to  recover 
the  possession  of  such  two  and  a  half  inches,  or  for  damages,  by 
reason  of  the  erection  of  this  wall  upon  the  said  property  t 

So  far  as  commencing  any  action  to  recover  such  property  is  con- 
cerned, that  question  is  set  at  rest  by  section  1499  of  the  Code  of 
Civil  Procedure.  It  is  there  provided  that  an  action  to  recover 
possession  of  premises  cannot  be  maintained  "  where  in  any  city 
the  real  property  consists  of  a  strip  of  land  not  exceeding  six  inches 
in  width,  upon  which  there  stands  the  exterior  wall  of  a  building 
erected  partly  upon  said  strip  and  partly  upon  the  adjoining  lot,  and 
a  building  has  been  erected  upon  land  of  the  plaintiff  abutting  on 
the  said  wall,  unless  said  action  be  commenced  within  one  year  after 
the  completion  of  the  erection  of  such  wall,  or  within  one  year  after 
the  first  day  of  September,  eighteen  hundred  and  ninety-eight."  If 
this  section  is  valid  as  not  violating  any  provision  of  the  Constitu- 
tion, it  is  perfectly  apparent  that  no  action  could  be  maintained  by 
any  person  who  should  acquire  title  to  this  property  through  a  fore- 
closure of  the  mortgage.  The  building  having  been  erected  prior 
to  the  passage  of  this  act,  the  time  limited  within  which  an  action 
to  recover  possession  of  this  strip  of  land  could  be  commenced, 
expired  on  the  1st  day  of  September,  1899,  prior  to  the  execution 
of  the  contract.  This  provision  is  in  the  nature  of  a  limitation  of 
the  right  to  commence  an  action.  It  limits  the  time  within  which 
a  purely  technical  right  to  recover  possession  of  a  small  strip  of  land 
upon  which  an  adjoining  building  encroached;  and  I  can  see  no 
reason  why  such  a  provision  is  not  valid.  No  property  is  taken  and 
no  right  is  destroyed,  except  so  far  as  all  statutes  of  limitations 
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destroy  a  right  of  recovery  where  an  action  to  enforce  the  right  is 
not  commenced  within  a  specified  time.  Counsel  for  the  defendant 
also  objects  to  the  operation  of  this  statute  upon  tlie  ground  that 
the  building  upon  the  premises  adjoining  on  the  east  did  not  extend 
the  whole  length  of  the  lot,  but  that  fifteen  feet  of  the  building  upon 
the  plaintifiPs  land  extended  beyond  the  building  erected  upon  the 
premises  on  the  east.  But  there  is  nothing  in  the  statute  which 
limits  its  effect  to  a  case  where  both  buildings  extend  the  same 
depth.  The  section  of  the  Code  provides  that  an  action  of  eject- 
ment cannot  be  maintained  where  there  stands  upon  a  strip  of  land^ 
not  exceeding  six  inches  in  width,  the  exterior  wall  of  a  building 
erected  partly  upon  said  strip,  that  is,  a  strip  less  than  six  inches 
and  partly  upon  the  adjoining  lot.  That  condition  certainly  exists 
in  this  case.  A  building  has  been  erected  by  the  owner  of  the  land 
upon  which  the  plaintiff's  building  encroaches,  abutting  upon  the 
wall  of  the  building  erected  upon  the  plaintiff's  premises.  It  is  not 
made  a  condition  that  both  buildings  should  be  exactly  of  the  same 
depth ;  but  where  there  is  such  an  encroachment,  and  the  owner  of 
the  lot  upon  wliich  it  exists  has,  by  erecting  a  building  upon  his  lot, 
practically  located  the  line  between  the  two  pieces  of  land,  in  such 
case  the  owner  of  the  land  encroached  upon  must  commence  an 
action  within  one  year  after  the  encroachment,  or  lose  his  right  to 
maintain  such  an  action. 

Counsel  for  the  defendant  also  objects  upon  the  ground  that,  as 
this  title  was  to  be  closed  upon  the  last  day  of  the  time  within 
which  an  action  for  damages  could  be  commenced,  such  an  action 
might  have  been  commenced,  and,  therefore,  the  defendant  was  not 
bound  to  subject  himself  to  such  a  liability.  But  there  is  nothing 
in  such  an  objection,  for,  in  the  first  place,  the  owners  of  the  land  on 
the  east  —  the  only  ones  who  could  commence  such  an  action  —  had 
by  their  grant  given  the  plaintiff  the  right  to  maintain  the  building. 
They  certainly  could  not,  in  the  face  of  that  grant,  have  com- 
menced an  action  for  damages  on  account  of  the  erection  of  the 
wall.  Neither  could  the  mortgagee  have  maintained  such  an  action, 
as  he  was  not  damaged  by  the  erection  of  the  building  or  the 
encroachment,  and  as  no  foreclosure  was  pending,  the  year  would 
elapse  long  before  a  purchaser  at  a  sale  on  a  foreclosure  of  this 
mortgage  could  obtain  title.    A  mere  fanciful  objection,  or  one 
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which  presents  no  possibility  of  substantial  liability,  is  not  sufficient, 
and  I  think  that  the  plaintiff  on  the  day  named  in  the  contract  ten- 
dered a  marketable  title. 

Upon  the  trial  counsel  for  the  defendant  also  claimed  that  the 
title  was  insufficient,  because  of  an  irregularity  in  obtaining  an  order 
for  service  by  publication  of  the  summons  on  certain  defendants  in 
A  partition  suit  in  which  this  Ninety -fifth  street  property  was  sold ; 
but,  in  the  first  place,  no  such  objection  was  taken  to  the  title  at  the 
time  of  closing,  nor  is  such  objection  specified  in  the  answer.  It 
does  not  appear  that  the  defendants  tlius  served  had  any  substantial 
interest  in  the  property  which  would  render  the  title  thereto  unmar- 
ketable if  they  had  not  been  parties  to  the  action.  What  their 
interest  in  the  property  actually  was  does  not  appear.  It  would 
seem,  however,  that  the  order  was  sufficient.  It  complied  with 
the  provisions  of  the  Code  and  was  granted  by  a  justice  of  the 
Supreme  Court ;  and  it  is  now  settled  that  tlie  fact  that  the  order  had 
a  caption  apparently  showing  that  it  had  been  granted  at  the  Special 
Term,  and  was  signed  with  the  initials  of  the  judge  with  a  direc- 
tion to  enter,  does  not  make  it  any  the  less  the  judge's  order  within 
the  provisions  of  the  Code.  It  is  also  said  that  the  affidavit  upon 
which  this  order  was  granted  was  not  sufficient  to  give  the  judge 
jurisdiction,  but  we  think  it  sufficient,  presenting  evidence  to  the 
judge  granting  the  order  of  the  facts  required  by  the  Code  which 
justified  him  in  exercising  his  judicial  discretion.  There  seems  also 
to  be  a  statement  by  a  witness  that  the  affidavit  of  service  under  this 
order  was  not  sufficient,  but  the  decree  entered  recites  the  fact  that 
these  defendants  named  were  actually  served,  and  there  is  nothing  in 
the  record  to  show  that  the  order  was  not  substantially  complied  with. 

We  think,  therefore,  that  there  was  no  evidence  to  justify  a  find- 
ing of  the  learned  trial  judge  that  the  title  tendered  by  the  plaintifE 
was  not  marketable,  and  the  judgment  should  be  reversed  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  O'Brien,  McLaughlin  and  Hatch,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
£  vent 

App.  Div.— Vol.  LXVII.        33 
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RiCHABD  Clay  Sibley,  Appellant,  v.  George  Stuart  Smith, 

Eespondent. 

Arretit — motion  to  reduce  bail — tefuU  ie  not  a  waiver  thereof^  the  term  of  pouible 
imprieonment  to  be  considered  in  fixing  the  amount  ^actual  custody  i$  not 
enevUial, 

Where  the  plaintiif  in  an  action  to  recoyer  |100,000  damages  for  the  alienation 
of  his  wife's  affections,  obtains  an  order  of  arrest  from  a  justice  of  the  Supreme 
Court,  the  defendant,  by  giving  bail  which  was  fixed  at  120,000  without  objec- 
tion and  without  reserving  his  right  to  make  a  motion  to  reduce  the  amount 
thereof,  does  not  waive  his  right  to  make  such  a  motion  under  section  667  of 
the  Code  of  Civil  Procedure. 

The  right  to  make  such  a  motion  is  not  restricted  to  a  case  in  which  the  defendant 
is  in  actual  custody. 

In  the  present  case  the  Appellate  Division  held  that  in  fixing  the  amount  of  the 
bail  the  Special  Term  should  take  into  consideration  the  fact  that  the  utmost 
time  the  defendant  could  be  imprisoned  or  kept  upon  the  jail  limits  was  six 
months  and  that  the  bail  was  properly  reduced  to  |5,000. 

Appeal  by  the  plaintiff,  Richard  Clay  Sibley,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  tlie  oflSce  of  the  clerk  of  the  county  of  New  York  on  the  3d  day 
of  September,  1901,  granting  the  defendant's  motion  for  the  reduc- 
tion of  bail  required  to  be  given  by  an  order  of  arrest. 

Z.  Laflin  Kellogg^  for  the  appellant. 

J,  NMe  HayeSy  for  the  respondent. 

Inobaham,  J. : 

This  action  was  Drought  to  recover  $100,000  as  damages  for  the 
alienation  from  the  plaintiff  of  his  wife's  affections.  The  plaintiff 
obtained  an  order  of  arrest  from  a  justice  of  the  Supreme  Court 
and  bail  was  iixed  at  $20,000.  The  defendant  was  arrested  under 
this  order,  and  thereupon  a  motion  was  made  to  reduce  the  amount 
of  bail.  That  motion  came  on  before  a  Special  Term  presided  over 
by  the  same  justice  who  granted  the  original  order  of  arrest  and  he 
reduced  bail  to  the  sum  of  $5,000,  and  from  the  order  reducing  the 
bail  the  plaintiff  appeals. 

On  this  appeal  the  plaintiff  claims  that  by  giving  bail  without 
objection  and  without  reserving  his  right  to  apply  to  reduce  the 
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amount,  the  defendant  waived  his  right  to  have  the  bail  redaced, 
and  the  motion  for  that  reason  should  have  been  denied.  Whatever 
the  rule  in  this  respect  was  before  the  Code  of  Civil  Procedure,  the 
right  is  there  given  to  the  defendant  to  move  to  reduce  the  amount 
of  bail  at  any  time  before  final  judgment,  where  he  has  been 
arrested  as  prescribed  in  that  title  of  the  Code  (§  567).  This  right  is 
not  restricted  to  a  case  in  which  the  defendant  is  in  actual  custody, 
but  where  he  has  been  arrested  he  is  given  the  absolute  right  to 
move  either  to  vacate  the  order  of  arrest  or  to  reduce  the  amount  of 
bail.  The  authority  to  reduce  the  bail  is  the  same  as  that  which 
authorizes  the  court  to  vacate  the  order  of  arrest,  and  certainly  the 
court  has  power  to  vacate  the  order  of  arrest  after  the  defendant 
had  given  the  bail  prescribed  by  the  Code. 

We  think  this  bail  as  originally  given  was  excessive.  The  bail 
is  not  given  to  secure  the  payment  of  a  judgment  obtained  by  the 
plaintiff,  but  simply  to  secure  the  presence  of  the  defendant  in  case 
an  execution  should  be  issued  against  his  person.  Under  such  an 
execution  under  the  present  provisions  of  the  Code  the  defendant 
would  be  entitled  to  his  discharge  after  confinement  within  the  jail 
limits  for  six  months,  and  certainly  nothing  appears  in  this  case  to 
suggest  that  bail  in  the  amount  of  $20,000  was  necessary  to  secure 
the  attendance  of  the  defendant  in  case  a  judgment  were  obtained 
against  him. 

The  cases  cited  by  the  plaintiff  as  to  the  amount  of  bail  that 
should  be  required,  decided  before  the  provisions  of  the  Code  limit- 
ing an  imprisonment  under  an  execution  against  the  person  to  six 
months,  are  not  applicable,  for  at  that  time  the  plaintiff  was  entitled 
to  take  the  body  of  the  defendant  on  the  execution  in  satisfaction  of 
his  judgment.  Under  the  present  system  the  limit  for  which  the 
defendant  can  be  held  is  six  months,  and  that  fact  should  be  con- 
sidered in  fixing  the  amount. 

The  question  as  to  whether  the  amount  of  the  reduced  bail  is 
excessive  is  not  before  the  court,  as  the  defendant  has  not  appealed 
from  the  order,  but  in  an  ordinary  criminal  charge  for  a  mis- 
demeanor, which  might  involve  an  imprisonment  for  a  year,  excep- 
tional circumstances  would  be  required  to  justify  the  court  or  a 
judge  in  holding  a  defendant  to  bail,  even  in  the  amount  to  which 
the  bail  in  this  case  was  reduced.     So  far  as  we  can  see  from  this 
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record,  there  is  nothing  to  justify  the  court  in  fixing  the  amount  of 
bail  in  excess  of  $5,000. 

It  follows  that  the  order  appealed  from  should  be  affirmed,  with 
ten  dollars  costs  and  disbursements. 

Van  Brunt,  P.  J.,  Pattebson,  Hatch  and  LAUGHLm,  JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


__     Annie  E.  O^Suluvan,  as  Administratrix,  etc.,  of  Dbnis  O'Suuli- 

D173  NY  619        ^^^^  Deceased,  Respondent,  v.  Joseph  A.  Flynn,  Appellant. 

Negligence — ir^ry  to  a  eenarU  taking  up  a  pipe  which  hoi  been  bent  around  a  rock, 
from  its  epringing  back  —  ctetqf  a  fellcw-eenant — risk  of  the  emptoyment  —  the 
fact  that  it  wu  bent  when  laid  ii  not  eeidence  of  n/egligence. 

In  an  action  to  recover  damages  resulting  from  the  death  of  the  plaintiff's  intes- 
tate, it  appeared  that  the  defendant  was  the  surriving  partner  of  a  firm  of  con- 
tiactorB  engaged  in  constructing  a  sewer;  that  in  the  performance  of  the  work 
a  line  of  pipe  about  250  or  800  feet  long  was  laid  for  the  purpose  of  supplying 
a  steam  boiler  with  water;  that  in  laying  the  pipe  a  rock  was  encountered  and 
that  pursuant  to  the  direction  of  the  deceased  member  of  the  firm  the  pipe 
was  bent  around  the  rock,  no  elbow  or  swinging  joint  being  placed  in  the  pipe, 
although  it  was  customary  to  use  those  appliances  where  the  pipe  could  not  be 
laid  in  a  straight  line;  that  on  the  day  of  the  accident  a  foreman  of  the  con- 
tractors directed  two  engineers  and  the  plaintiff's  intestate,  who  was  a  night 
watchman  in  the  employ  of  the  contractors,  to  disconnect  the  pipe  without 
giving  them  any  instructions  as  to  the  manner  in  which  they  were  to  perform 
the  work;  that  as  the  men  uncoupled  the  piece  of  pipe  which  had  been  bent 
around  the  rock,  the  pipe  sprang  up,  knocking  the  plaintiff's  intestate  into  the 
sewer  trench. 

It  further  appeared  that  both  of  the  engineers  were  familiar  with  the  work,  and 
one  of  them  testified  that  he  was  familiar  with  the  coupling  and  uncoupling  of 
pipes  and  that  when  he  started  to  disconnect  the  pipe  he  knew  what  kind  of  a 
bend  was  in  it. 

Held,  that  the  evidence  did  not  justify  a  finding  of  negligence  on  the  part  of  the 
defendant; 

That  when  the  intestate  and  his  associates  were  directed  to  uncouple  the  pipe 
they  were  required  to  adopt  proper  methods  to  perform  the  work  and  to  take 
proper  precautions  to  avoid  injury; 

That  if  the  injury  to  the  deceased  was  caused  by  the  negligent  manner  in  which 
the  work  was  performed,  whether  such  negligence  was  that  of  the  deceaaed  or 
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of  his  associates,  it  was  a  risk  incident  to  the  employment  or  the  negligence  of 

a  fellow-servant,  for  which  the  defendant  was  not  liable; 
That  the  proof  as  to  the  manner  in  which  the  pipe  was  originally  laid  did  not 

establish  negligence. 
Patterson  and  Hatch,  JJ.,  dissented. 

Appeal  by  the  defendant,  Joseph  A.  Flynn,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  oflSce 
of  the  clerk  of  the  county  of  New  York  on  the  6th  day  of  Decem- 
ber, 1900,  upon  the  verdict  of  a  jury  for  $741.66,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  12th  day  of  December, 
1900,  denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

Alvin  C,  CasSy  for  the  appellant. 

Denis  O^ SiiUivany  for  the  respondent. 

Ingbaham,  J. : 

The  plaintiff,  as  administratrix  of  Denis  O'Snllivan,  sues  to  recover 
the  damages  sustained  by  his  death.  The  deceased  was  in  the  employ 
of  the  members  of  a  copartnership,  who  were  contractors,  and  at  the 
time  of  the  accident  were  engaged  in  constructing  a  sewer  in  the 
city  of  New  York.  Subsequently  one  of  the  copartners  died,  and 
the  action  is  continued  against  the  defendant  as  surviving  partner. 
The  defendant  used  a  boiler  in  the  performance  of  the  work  under 
the  contract,  and  connected  that  boiler  with  a  hydrant  to  supply  it 
with  water.  That  connection  was  made  by  a  pipe  which  had  been 
put  in  place  by  the  defendant  some  two  or  three  months  before  the 
accident.  In  placing  this  pipe  in  position  it  seems  that  there  was  a 
rock  in  the  way,  and  the  men  had  difficulty  in  making  the  conneo> 
tion.  O'SuIIivan,  the  deceased  member  of  the  firm,  told  his  fore- 
man to  bend  the  pipe  around  the  rock,  whereupon  one  of  the  men 
took  a  bar  and  drove  it  in  the  ground  and  bent  the  pipe  around  so 
as  to  connect  it  with  the  boiler.  After  this  connection  was  made> 
the  pipe  was  covered  with  earth  and  remained  in  that  condition 
until  it  was  disconnected  at  the  time  of  the  accident.  The  man 
who  laid  this  pipe  testified  that  the  usual  way  of  laying  pipe,  where 
it  cannot  be  laid  straight,  and  an  angle  or  bend  is  necessary,  is  to 
put  either  an  elbow  or  swinging  joint  in,  and  neither  of  these  was 
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placed  in  this  pipe.  This  pipe  was  about  250  to  300  feet  long, 
was  connected  with  a  hydrant  at  one  end  and  Avith  a  barrel  at  the 
other,  and  the  boiler  was  fed  from  the  barrel.  The  deceased  had 
been  a  night  watchman  upon  this  work  for  abont  three  months  prior 
to  the  accident,  and  he  was  at  this  work  from  the  time  this  pipe 
was  connected  down  to  the  time  of  his  death.  He  went  to  work 
after  six  o'clock  at  night  and  left  at  seven  o'clock  in  the  morning, 
when  the  workmen  came  to  relieve  him.  The  plaintiffs  testimony 
tended  to  show  that  abont  six  o'clock  on  the  7th  of  September, 
1896,  after  the  men  had  quit  work,  a  foreman  of  the  defendant 
directed  two  engineers,  named  Lawlor  and  Walsh,  and  the  deceased 
to  disconnect  this  pipe.  In  pursuance  of  this  direction  the  deceased 
with  tlie  two  engineers  commenced  to  discoimect  the  pipe.  The 
deceased  was  on  the  side  near  the  trench  lifting  up  the  pij>e ;  Lawlor 
straddled  the  pipe  near  the  joint  to  be  disconnected  and  Walsh  stood 
on  the  other  side  away  from  the  trench  with  a  wrench.  The  sewer  was 
there  about  eighteen  feet  deep  and  the  pipe  was  about  six  to  eight 
feet  from  the  sewer.  Lawlor  held  the  pipe  in  his  hand,  Walsh  was 
unscrewing  it  with  the  wrench,  and  O'SulHvan  was  standing  back 
of  Lawlor  raising  the  pipe  to  allow  Walsh  to  unscrew  the  coupling. 
When  the  coupling  was  unscrewed  the  pipe  sprung  out,  knocked 
Lawlor  down  and  knocked  the  deceased  into  the  trench.  Upon 
proof  of  these  facts  the  court  submitted  the  question  of  the  defend- 
ants' negligence  to  the  jury  who  found  in  favor  of  the  plaintiff. 

The  court  charged  the  jury :  "  If  you  find  that  he  (deceased)  was 
injured  in  consequence  of  some  imperfection  in  the  method  of 
using  this  pipe,  then  you  will  say  whether  the  imperfection  that  you 
find  existed  was  due  to  any  negligence  on  the  part  of  the  defend- 
ant." The  question  that  was,  therefore,  submitted  to  the  jury  was, 
whether  the  defendant  was  negligent  in  the  method  of  using  tliis 
pipe,  the  rebound  of  which  when  disconnected  caused  the  injury. 
At  the  close  of  the  plaintiffs  case,  and  again  at  the  close  of  the 
whole  case,  the  defendant  moved  to  dismiss  the  complaint,  which 
motion  was  denied  and  to  which  ruling  the  defendant  excepted ; 
and  the  first  question  that  is  presented  is  whether  from  this  evidence 
there  was  any  theory  that  justified  the  jury  in  finding  the  defendant 
guilty  of  negligence  in  the  perf oi'mance  of  any  duty  which  he  owed 
to  the  deceased,  which  caused  the  injury. 
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As  before  stated,  there  was  evidence  introduced  on  behalf  of  the 
plaintiff  that  the  method  adopted  by  the  defendant  was  not  the 
proper  method  of  laying  this  pipe;  that  where  such  a  bend  was 
required  an  elbow  or  joint  should  be  used.  But  certainly  the 
defendant  had  the  right  to  adopt  such  a  method  in  laying  the  pipe 
used  in  relation  to  the  work  as  he  thought  best;  and,  so  far  as 
appears,  the  pipe  worked  well  so  long  as  it  was  in  use  and  accom- 
plished the  purpose  that  was  intended ;  and  although  these  workmen 
have  testified  that  they  would  have  laid  the  pipe  in  another  way, 
there  is  nothing  to  justify  a  finding  that  the  method  of  laying  this 
pipe  by  swinging  it  around  the  stone  instead  of  putting  in  an  elbow 
or  joint  endangered  the  men  on  the  work  or  caused  them  an  injury. 
When  these  employees  of  the  defendant  were  called  upon  to 
uncouple  this  pipe  they  received  their  orders  from  the  defendant's 
foreman.  So  far  as  appears,  his  instructions  were  simply  to 
uncouple  this  pipe,  and  he  does  not  appear  to  have  been  present 
directing  the  men  to  do  the  work  at  the  time  of  the  accident. 
Walsh,  an  engineer  who  was  engaged  in  uncoupling  tliis  pipe,  testi- 
tilled  that  he  was  entirely  familiar  with  pipes  of  this  kind ;  that  he 
has  had  to  do  with  water  pipes  for  twenty-eight  years,  and  was 
thoroughly  familiar  with  coupling  and  uncoupling  pipes ;  that  this 
pipe  had  been  coupled  and  was  being  uncoupled  in  the  usual  man- 
ner; the  only  way  that  it  could  be  coupled  that  he  had  ever 
known ;  that  he  had  known  O'SuUivan,  the  deceased,  about  four  or 
live  years  and  had  seen  him  before  that  time  at  work  coupling  and 
uncoupling  pipes;  that  the  witness  had  never  known  of  a  pipe 
that  has  laid  on  the  ground  or  in  the  ground  for  a  month  or 
more,  on  being  uncoupled  to  straighten  out,  to  spring  or  rebound ; 
that  they  commenced  to  uncouple  the  pipe  at  the  hydrant  and 
had  uncoupled  it  for  most  of  the  distance  except  two  or  three 
lengths,  l>efore  the  accident  happened.  As  before  stated,  neither 
the  defendant  nor  the  superintendent  or  foreman  gave  any  direction 
to  these  men  as  to  how  they  were  to  uncouple  this  pipe.  They 
were  simply  directed  to  uncouple  it  and  take  it  up,  and  they  proceeded 
to  do  that  work  in  their  own  way.  The  men  were  familiar  with  the 
work  of  coupling  and  uncoupling  pipes.  Neither  of  the  men,  it  would 
seem,  anticipated  that  when  the  pipe  was  uncoupled  it  would  spring 
as  it  did ;  and  these  employees,  when  they  undertook  to  uncouple  this 
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pipe,  assuiued  the  risks  incident  to  doing  that  work,  and  certainly 
the  master  was  not  responsible  for  the  rnetliods  adopted  by  theoi. 
These  methods  they  selected  themselves.  Two  at  least  of  the  three 
men  who  were  engaged  in  uncoupling  this  pipe  were  engineers  and 
skilled  workmen,  familiar  with  the  work,  and  certainly  it  was  not 
negligent  for  the  master  to  leave  it  to  them  to  select  the  methods  of 
doing  the  work  that  he  instructed  them  to  do.  If  there  was  negii* 
gence  it  was  the  negligence  of  the  men  doing  the  work  in  not 
uncoupling  this  pipe  in  the  trench,  instead  of  lifting  it  out  of  the 
trench  and  holding  it  above  the  ground,  or  in  not  taking  some  other 
precaution  to  prevent  the  spring  from  injuring  them ;  but  this  was 
a  mere  detail  gf  the  work  which  the  master  quite  properly  left  to 
the  skilled  servants  that  he  had  employed  to  do  the  work.  It  was 
the  negligence  either  of  the  deceased  or  of  those  engaged  with  him 
in  the  performance  of  the  work ;  in  which  latter  case  it  would  be 
the  neglect  of  a  fellow-servant  for  which  the  master  was  not  respon- 
sible. It  is  quite  apparent  that  it  was  not  the  negligence  of  the 
master  inlaying  the  pipe  that  caused  the  injury.  The  pipe  was  laid 
to  supply  the  boiler  with  water  and  it  performed  its  work,  and  no 
accident  happened  until  the  men  undertook  to  uncouple  it  when  it 
was  no  longer  needed ;  bn.t  it  was  this  particular  pipe,  laid  in  this 
particular  way,  that  the  men  were  directed  to  uncouple.  There  is 
nothing  to  show  that  they  did  not  understand  the  situation  and  the 
danger  of  doing  this  work  as  well  as  the  master,  or  that  the  master 
could  have  anticipated  that  they  would  so  uncouple  the  pipe  that 
they  would  be  injured  by  its  rebound.  It  is  quite  apparent  that 
precaution  could  have  been  taken  which  would  have  prevented  the 
spring  of  the  pipe  from  injuring  any  one,  and  it  was  because  of  a 
failure  to  take  these  precautions  that  the  injury  happened.  Walsh 
expressly  testified  that  when  he  started  working  to  disconnect  the 
pipe  he  knew  what  kind  of  a  bend  was  in  it,  as  he  had  seen  it  before. 
We  think  it  clear  from  the  whole  case  that  no  negligence  could  be 
predicated  upon  the  way  that  the  pipe  was  originaliy  laid;  that 
when  these  workmen  were  directed  to  uncouple  the  pipe  they  were 
required  to  adopt  the  proper  methods  to  perform  the  work ;  that  it 
was  their  duty  to  disconnect  it  in  a  proper  way  and  to  take  the 
proper  precautions  to  avoid  injury ;  that  if  the  injury  to  the  deceased 
was  caused  by  a  negligent  way  of  uncoupling  the  pipe,  whether  that 
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negligence  was  that  of  the  deceased,  or  those  engaged  with  him,  it 
was  a  risk  incident  to  the  employment,  or  the  negligence  of  a  fellow* 
servant  for  which  the  defendant  was  not  liable.  On  the  whole  case 
there  was  no  evidence  to  justify  a  finding  of  negligence  against  the 
defendant,  and  the  complaint  should  have  been  dismissed. 

It  follows  that  the  judgment  and  order  appealed  from  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event. 

Van  Bbunt,  P.  J.,  and  Laughlin,  J.,  concurred ;  Pattebson  and 
Hatch,  JJ.,  dissented. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 


Caeoline    Roosevelt    Stieffel    and    Others,    Eespondents,    v. 
Charles  H.  Tolhurst  and  Others,  Appellants. 

Corporation — liability  of  its  directors  because  of  a  failure  to  fie  an  annual  report — 
it  extends  to  rent  falling  due  after ^  under  a  lease  executed  before^  the  staiute  wis 
passed — insolvency  of  the  corporation  —  its  dissolution — right  to  interpose  offset 
which  t?ie  corporation  had. 

The  ameDdmeDt  to  section  30  of  the  Stock  Corporation  Law,  made  by  chapter 
884  of  the  Laws  of  1897,  making  the  directors  of  a  stock  corporation,  which 
fails  to  file  an  annual  report,  Jointly  and  severally  "personally  liable  for  all 
the  debts  of  the  corporation  then  existing,  and  for  all  contracted  before  such 
report  shall  be  made."  applies  to  an  indebtedness  incurred  by  the  corporation 
after  the  passage  of  the  amendment  for  rent  due  under  a  lease  executed  prior 
to  such  passage. 

The  amendment  is  not  unconstitutional  as  its  operation  is  entirely  prospective. 

It  is  not  ti  condition  precedent  to  the  right  of  a  creditor  of  the  corporation  to 
recover  from  the  directors  the  amount  of  the  debt  that  the  corporation  should 
be  insolvent. 

The  fact  that  the  corporation  was  dissolved  after  the  indebtedness  had  accrued 
and  after  the  default  in  filing  the  annual  report,  upon  which  the  directors'  lia- 
bility was  predicated,  had  occurred,  is  irrelevant. 

In  such  an  action  the  defendant  directors  are  entitled  to  set  up  any  offset  which 
the  corporation  had  against  the  claim  in  suit. 

Appeal  by  the  defendants,  Charles  H.  Tolhurst  and  others,  from 
an  interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiffs,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
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York  on  the  22d  day  of  July,  1901,  upon  the  decision  of  the  court, 
rendered  after  a  trial  at  the  New  York  Special  Term,  sustaining 
the  plaintiffs'  demurrers  to  certain  defenses  contained  in  the  answers 
of -the  defendants. 

WiUiam  C,  Wolfy  for  the  appellants. 
Woloott  O.  Lane^  for  the  respondents. 

Ikgbaham,  J. : 

This  action  was  brought  to  recover  the  rent  due  under  a  certain 
lease  made  by  the  plaintiffs  to  a  corporation  originally  incorporated 
as  L.  J.  Wing  &  Company,  and  now  known  as  the  Manhattan 
Machinery  Company.  The  complaint  alleges  that  on  the  5th  day 
of  March,  1894,  the  plaintiffs  rented  to  this  corporation  certain 
premises  known  as  No.  109  Liberty  street,  in  the  city  of  New  York, 
for  a  term  of  five  years  from  May  1,  1894,  to  May  1,  1899,  the  rent 
for  the  first  four  years  to  be  $5,000  per  annum  and  for  the  last  year 
to  be  $5,500,  payable  in  equal  monthly  payments  in  advance ;  that 
in  and  by  said  lease  the  said  L.  J.  Wing  &  Company  covenanted  to 
pay  the  said  rent  as  in  the  lease  provided  and  the  Croton  water 
charges  on  the  said  premises ;  that  the  said  corporation  continued  in 
the  possession  of  the  premises  down  to  the  completion  of  the  term, 
May  1, 1899 ;  that  the  said  corporation  became  indebted  under  said 
lease  for  rent  of  the  premises  aforesaid  from  October  1,  1898,  until 
May  1,  1899,  aggregating  the  sum  of  $3,262.83;  that  during  the 
period  that  this  rent  became  due  from  the  defendant  corporation 
the  defendants  were  directors  thereof ;  that  by  the  provisions  of 
sections  30  and  60  of  the  Stock  Corporation  Law  (Laws  of  1890, 
chap.  564,  as  amd.  by  Laws  of  1892,  chap.  688,  and  by  Laws  of 
1897,  chap.  384)  the  said  corporation  was  required  to  file  a  report 
for  the  years  1897,  1898  and  1899,  and  for  its  failure  to  do  so  the 
directors  thereof  became  jointly  and  severally  liable  for  all  existing 
debts  of  the  said  corporation. 

These  defendants  answered  separately,  setting  forth  several  sepa- 
rate defenses,  to  which  the  plaintiffs  demurred  as  insuflScient, 
which  demurrer  was  sustained  by  the  Special  Term.  After  the 
demurrer  was  interposed  the  parties  to  the  action  stipulated  that  the 
demurrer  to  the  defenses  contained  in  the  answer  of  the  defendant 
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Levi  J.  Wing  alone  should  be  argued,  and  that  the  decision  of  the 
court  thereon  shall  be  equally  binding  and  conclusive  as  to  the  other 
defendants.  We  will  consider,  therefore,  upon  this  appeal  the 
answer  of  the  defendant  Wing.  No  question  is  made  as  to  the  form 
of  the  demurrer,  and  it  will,  therefore,  be  considered  as  sufficient  to 
raise  the  question  as  to  the  sufficiency  of  the  several  defenses 
demurred  to.  The  defendant  on  this  appeal  attacked  the  complaint 
as  not  alleging  facts  sufficient  to  constitute  a  cause  of  action, 
upon  the  familiar  rule  that  where  there  is  a  demurrer  to  separate 
defenses  set  up  in  the  answer  the  defendant  may  attack  the  suffi- 
ciency of  the  complaint,  and  if  there  is  no  cause  of  action  therein 
alleged  the  sufficiency  of  the  defendant's  demurrer  will  not  be 
considered. 

The  section  of  the  statute  (§  30)  under  which  the  plaintiff  seeks  to 
recover  provides  that  "  Every  domestic  stock  corporation  and  every 
foreign  stock  corporation  doing  business  within  this  state  *  *  * 
shall  annually,  during  the  month  of  January,  or  if  doing  business 
without  the  United  States,  before  the  first  day  of  May,  make  a 
report  as  of  the  first  day  of  January.  *  *  *  If  such  report  is 
not  so  made  and  filed,  all  the  directors  of  the  corporation  shall 
jointly  and  severally  be  personally  liable  for  all  the  debts  of  the 
corporation  then  existing,  and  for  all  contracted  before  such  report 
shall  be  made."  The  amendment  imposing  this  duty  went  into 
effect  May  7,  1897.  Section  60  of  the  same  statute  provides: 
"  Except  as  otherwise  provided  in  this  chapter,  the  officers,  directors 
and  stockholders  of  a  foreign  stock  corporation  transacting  business 
in  this  state  *  *  *  shall  be  liable  under  the  provisions  of  this 
chapter  in  the  same  manner  and  to  the  same  extent  as  the  officers, 
directors  and  stockholders  of  a  domestic  corpomtion,  for  *  *  * 
the  failure  to  file  an  annual  report.  Such  liabilities  may  be  enforced 
in  the  courts  of  this  state  in  the  same  manner  as  similar  liabilities 
imposed  by  law  upon  the  officers,  directors  and  stockholders  of 
domestic  corporations." 

The  lease  under  which  the  obligation  of  the  corporation  arose  is 
alleged  in  the  complaint  to  have  been  executed  on  or  about  the  5th 
day  of  March,  1894,  the  term  to  be  five  years  from  the  1st  day  of 
May,  1894;  and  the  indebtedness  to  recover  for  which  this  action 
was  brought  was  for  rent  which  became  due  on  October  1,  1898, 
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and  the  subsequent  months.  The  lease  was  executed  prior  to  the 
time  that  the  provisions  sought  to  be  enforced  became  a  law,  but 
the  indebtedness  arose  after  that  date.  The  default  of  the  corpo- 
ration was  in  failing  to  file  the  report  required  to  be  filed  by  the 
statute,  the  complaint  alleging  that  the  corporation  made  no  report 
for  the  years  1897,  1898  or  1899,  nor  did  either  of  the  defendants 
make  and  file  the  certificate  provided  for  by  section  30  of  the  Stock 
Corporation  Law. 

The  first  question  presented  is  whether  an  indebtedness  which 
arose  after  the  passage  of  the  act,  for  rent  of  premises  under  a  lease 
executed  prior  to  its  passage,  is  within  its  provisions  imposing  upon 
the  directors  of  the  corporation  the  joint  and  personal  liability  for 
the  corporation's  indebtedness.  The  statute  requires  the  corpora- 
tion to  make  a  report  as  of  the  first  day  of  January  in  each  year,  and 
provides  that  if  such  a  report  is  not  so  made  and  filed,  all  the  direct- 
ors shall  be  jointly  and  severally  liable  for  all  the  debts  of  the  cor- 
poration then  existing,  and  for  all  contracted  before  such  report 
shall  be  made.  It  is  well  settled  that  this  is  a  penalty  imposed 
upon  the  directors  of  the  corporation  for  their  failure  to  perform 
a  duty  imposed  upon  them  by  law.  I  imagine  if  by  this  statute 
the  penalty  was  a  fixed  sum  to  be  paid  to  the  State  or  to  the 
creditors  of  the  corporation,  there  would  be  no  doubt  as  to  the  lia- 
bility of  the  directors  for  the  failure  of  the  corporation  to  comply 
with  this  mandatory  provision  of  the  statute.  It  would  certainly 
then  he  immaterial  as  to  when  the  indebtedness  of  the  corporation 
arose,  or  as  to  whether  or  not  the  contract  under  which  the  obliga^ 
tion  of  the  corporation  existed  before  or  after  the  passage  of  the  act. 
The  statute,  however,  does  not  impose  as  a  penalty  upon  the  direc- 
tors in  default  a  fixed  sum,  but  provides  that  the  penalty  shall  be  the 
amount  of  the  existing  indebtedness  of  the  corporation  at  the  time  of 
the  failure  to  file  the  report,  and  all  such  indebtedness  as  shall  be  con- 
tracted subsequent  to  that  time  and  before  a  report  is  actually  filed. 
The  time  when  an  obligation  of  the  corporation  became  an  indebted- 
ness of  the  corporation,  or  the  date  of  the  execution  of  the  contract 
under  which  the  corporation  became  indebted,  would  seem  to  be 
entirely  immaterial.  The  amount  of  the  penalty  is  fixed  as  the 
actual  existing  indebtedness  of  the  corporation  at  the  time  of  its 
failure  to  file  tlie  report.     Upon  May  1,  1899,  the  corporation  was 
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indebted  to  the  plaintiff  in  this  sam  of  money ;  the  corporation  had 
failed  to  file  its  report  as  of  Jannary  1, 1899,  and  under  the  etat- 
nte  the  defendant  then  became  liable  to  the  plaintiff. 

The  case  of  Close  v.  Potter  (155  N.  Y.  145)  has  no  application. 
That  action  was  under  the  provisions  of  the  Stock  Corporation  Law 
making  the  stockholders  personally  liable  to  the  creditors  of  the 
corporation  until  the  whole  amount  of  the  capital  stock  shall  have 
been  paid  in  and  a  certificate  thereof  filed  and  recorded.  Judge 
Babtlett  said  :  ^^  The  liability  of  stockholders  differs  from  that  of 
officers  of  a  corporation  who  have  neglected  to  file  annual  reports, 
in  that  the  latter  is  in  the  nature  of  a  penalty.  The  statutory  obliga- 
tion which  a  stockholder  assumes  becomes  a  part  of  the  contracts 
made  by  the  company  with  its  creditors  until  the  corporation  is  so 
far  organized  and  completed  that  its  stock  is  subscribed  for  and  paid 
in,  at  which  time  the  statute  relieves  the  stockholder  from  further 
liability.  Until  that  time  his  relation  is  deemed  contractual."  But 
in  case  of  a  failure  to  file  an  annual  report,  the  default  arises  upon 
the  failure  of  the  corporation  to  comply  with  the  statute,  and  the 
amount  of  the  penalty  is  fixed  as  the  amount  then  ovnng  by  the  cor- 
poration or  which  shall  become  due  prior  to  the  time  that  the  report 
is  actually  filed.  We  agree  that  the  act  cannot  have  a  retrospective 
effect  and  cannot  impose  a  penalty  for  a  failure  to  file  a  report  prior 
to  its  passage ;  nor  could  it  make  the  directors  liable  for  an  indebted- 
ness which  existed  prior  to  the  passage  of  the  act  but  which  had  ceased 
to  be  an  indebtedness  of  the  corporation ;  but  the  Legislature  had 
the  right  to  impose  a  duty  upon  the  corporation  to  be  performed  in 
the  future,  and  to  impose  a  penalty  for  the  non-performance  of  that 
duty.  The  law  imposing  the  penalty  for  the  failure  of  the  corpora- 
tion to  comply  with  its  mandate  does  not  create  an  indebtedness  to 
the  plaintiff,  but  fixes  the  penalty  imposed  upon  the  directors  as 
the  amount  of  the  debts  of  the  corporation  actually  existing  at  the 
time  of  the  failure  to  comply  with  the  provisions  of  the  act,  whether 
these  debts  were  made  before  or  after  the  passage  of  the  act ;  and 
as  such,  therefore,  we  think  it  is  entirely  prospective. 

Nor  did  the  amendment  of  1897  purport  to  change  the  status  of 
the  parties  to  the  contract.  These  parties  were  the  corporation  and 
the  lessors.  Their  contract  remained  in  force  and  was  in  no  way 
affected  by  the  statute.    All  that  the  statute  did  was  to  impose  a 
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penalty  for  the  failore  of  the  corporation  to  perform  the  dnty 
iiiipoeed  npon  it^  and  fixed  the  amount  of  the  penalty  as  the  amount 
of  the  indebtedness  of  the  corporation  existing  at  the  time  of  the 
failure  to  perform  the  dnties  imposed  by  the  statute.  The  cases  of 
Natumal  Bank  v.  DiUhigham  (147  X.  Y.  603)  and  Marshall  v. 
Shennan  (148  id.  9)  hav^e  no  application,  as  neither  of  them  was  an 
action  to  recover  a  penalty  under  the  provisions  of  this  section  of 
th6  act.  There  is  nothing  in  the  statute  which  requires  as  a  con- 
dition precedent  to  the  right  to  recover  that  the  corporation  should 
be  insolvent.  We  think,  therefore,  that  the  complaint  alleged  a 
good  cause  of  action. 

This  conclusion  is  an  answer  to  the  contention  of  the  defendant 
that  the  provision  in  question  is  unconstitutional.  The  point  that 
defendant  makes  in  that  respect  seems  to  be  that  the  statute,  being 
retrospective  in  imposing  a  penalty,  is  in  violation  of  the  Constitu- 
tion of  the  United  States.  But  as  we  have  before  indicated,  there  is 
nothing  retrospective  about  the  penalty,  as  it  is  imposed  for  a  fail- 
ure to  perform  a  duty  imposed  by  law  after  the  passage  of  the  act. 

One  of  the  defenses  demurred  to  alleges  that  on  the  11th  day  of 
September,  1899,  after  the  last  rent  sought  to  be  enforced  in  this 
action  became  due,  and  after  the  default  had  been  incurred  by  the 
failure  of  the  directors  of  this  corporation  to  file  a  report,  a  receiver 
of  the  corporation  was  appointed  in  the  State  of  New  Jersey,  the 
State  wherein  the  corporation  was  incorporated ;  that  thereby  the 
corporation  became  wholly  dissolved,  and  that  said  corporation  had 
ceased  long  prior  to  September,  1899,  to  transact  business  or  to 
exercise  any  of  the  corporate  functions,  and  that  the  corporation  has 
never  at  any  time  since  transacted  any  business  or  exercised  any  of 
its  corporate  functions,  but  has  remained  wholly  dissolved.  It  is 
quite  clear  that  this  is  no  defense,  as  to  make  it  at  all  relevant  it  was 
necessary  to  allege  that  at  a  time  before  it  became  the  duty  of  the 
corporation  to  file  a  report,  the  failure  of  which  imposed  this  penalty 
upon  the  directors,  the  corporation  had  been  dissolved.  This  subse- 
quent dissolution  cannot  relieve  these  directors  of  the  penalty 
imposed  by  law  for  its  failure  to  perform  this  duty  imposed  upon 
the  corporation. 

The  answer  also  alleged  as  an  affirmative  defense  that  by  the  lease 
sought  to  be  enforced  in  this  action  the  plaintiff  covenanted  and 
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agreed  to  provide  a  concrete  floor  for  sub-basement  and  to  make 
certain  repairs  throughout  the  building ;  that  the  plaintiff  failed  and 
refused  to  make  the  repairs  provided  for  in  the  lease  and  other  repairs 
agreed  to  by  them  to  be  made ;  and  that  on  account  of  the  failure 
and  refusal  of  the  plaintiffs  to  carry  out  the  covenants  in  the  said 
lease,  the  said  corporation  was  obliged  to  expend  large  sums  of 
money  for  repairs,  and  was  unable  to  occupy  for  a  considerable 
period  of  time  parts  of  the  premises  by  said  lease  demised,  and  that 
the  said  company  suffered  loss  of  large  sums  of  money,  and  was  dam- 
aged to  the  sum  of  $3,500,  all  as  the  result  of  the  failure  and  refusal 
of  the  plaintiffs  to  carry  out  the  covenants  under  the  said  lease,  and  the 
defendant  counterclaims  offsets  and  recoups  the  said  sum  of  $3,500 
damages  against  any  claim  whatsoever  the  plaintiffs  may  have  against 
the  defendants. 

I  am  inclined  to  think- that  it  was  error  to  sustain  the  demur- 
rer to  this  defense.  The  penalty  imposed  upon  these  defend- 
ants is  that  they  are  liable  for  the  debts  of  the  corporation  then 
existing.  If  the  plaintiffs  had,  in  consequence  of  their  failure 
to  perform  a  covenant  under  this  lease,  become  indebted  to  the 
corporation,  and  which  indebtedness  the  corporation  would  be 
entitled  to  offset  against  the  claims  of  the  plaintiffs  for  rent,  I  can 
see  no  reason  why  the  directors  when  called  upon  to  pay  the 
indebtedness  of  the  corporation  should  not  be  at  libeii;y  as  a  defense 
to  the  action  to  show  that  as  a  fact  the  corporation  was  not  indebted 
to  the  plaintiffs  for  rent,  for  the  reason  that  the  plaintiffs  had  incurred 
obligations  to  the  corporation  under  the  lease  which  wiped  out  such 
indebtedness.  It  is  the  debt  due  by  the  corporation  that  is  imposed 
as  a  penalty ;  and  if  the  debt  was  subject  to  an  offset  which  would 
have  wiped  out  the  indebtedness,  so  that  as  between  the  corporation 
and  the  plaintiffs  there  was  nothing  due,  it  seems  to  me  clear  that 
the  defendants  were  entitled  to  show  that  fact,  and  that  the  claim  of 
the  defendant  was  not  an  existing  indebtedness  of  the  corporation 
when  the  default  occurred.  It  is  well  settled  that  a  judgment 
against  a  corporation  is  not  evidence  of  the  indebtedness  of  the  cor- 
poration as  against  the  directors,  and  that  to  recover  against  the 
directors  the  plaintiff  must  prove  the  debt.  {Allen  v.  Clark^  108 
K.  Y.  269.)  If,  as  a  fact,  no  debt  existed,  because  of  the  offset  in 
favor  of  the  corporation  against  the  plaintiffs,  there  was  no  existing 
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debt  in  favor  of  the  plaintiffs  for  which  the  directors  became  jointly 
and  severally  liable. 

I  think,  therefore,  that  the  judgment  appealed  from  should  be 
modified  by  overruling  the  demurrer  to  the  separate  defense  alleged 
in  the  answer  of  the  defendant  Levi  J«  Wing  as  the  fifth  defense, 
with  leave  to  the  plaintiffs  to  withdraw  such  demurrer  and  with 
leave  to  the  defendants  to  amend  their  answer,  and  as  thus  modified, 
affirmed,  without  costs. 

Van  Bkitnt,  P.  J.,  Patteeson,  Hatch  and  Lauohlin,  JJ., 
concurred. 

Judgment  modified  as  directed  in  opinion,  and  as  modified, 
affirmed,  without  costs. 


Chables  Johnson,  an  Infant,  by  Andbew  Johnson,  his  Guardian 
ad  Litem,  Appellant,  v.  Yellow  Pine  Company,  Respondent. 

Nefiigenee — injury  from  the  fall  of  a  pile  of  lumber  maintained  on  private  property 
on  a  boy  standing  between  high  and  low  water  in  the  Harlem  river. 

Id  an  action  to  recover  damages  for  personal  injuries,  it  appeared  that  the  defend- 
ant maintained  a  lumber  yard  upon  a  strip  of  land  abutting  on  the  Harlem 
river;  that  there  was  a  fence  between  the  upland  and  the  river,  the  shore  out- 
side  of  this  fence  being  covered  with  water  at  high  tide  and  being  bare  at  low 
tide;  that  the  plaintiff,  a  boy  nine  years  of  age,  with  two  companions,  went 
through  the  lumber  yard  to  the  beach  for  the  purpose,  as  stated  by  him,  of  bail- 
ing a  boat,  and  that  while  he  was  standing  on  two  planks,  the  part  upon  which 
he  stood  being  in  the  water  and  the  other  part  on  the  land,  a  pile  of  lumber, 
which  was  upon  the  defendant's  premises  inside  of  the  fence  and  above  the  high- 
water  line,  for  some  unexplained  reason,  fell  out  into  the  river  and  seriously 
injured  the  plaintiff. 

There  was  no  evidence  that  the  defendant  had  been  negligent  in  piling  the  lum- 
ber or  maintaining  it  in  its  position. 

It  did  not  appear  that  there  was  any  approach  to  the  strip  of  land  between  the 
fence  and  the  river  except  over  the  defendant's  property,  and  there  was  nothing 
to  show  that  such  strip  of  land  was  a  part  of  the  navigable  river  or  a  public 
highway  or  a  public  place  to  which  the  public  was  entitled  to  go. 

Eeld,  that  the  complaint  was  properly  dismissed; 

That  the  plaintiff  had  not  established  any  negligence  on  the  part  of  the  defendant; 

That  in  view  Df  the  plaintiff's  failure  to  establish  the  public  character  of  the 
strip  of  land  between  the  fence  and  the  river  the  rule  ree  ipsa  loquitur  did  not 
apply. 

Hatch,  J.,  dissented. 
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Affbal  by  the  plaintiflE,  Charles  Johnson,  an  infant,  by  Andrew 
Johnson,  his  guardian  ad  litem,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  defendant,  entered  in  the  office  of  the  derk 
of  the  county  of  New  York  on  the  18th  day  of  October,  1900, 
upon  the  dismissal  of  the  complaint  by  direction  of  the  court  after 
a  trial  at  the  New  York  Trial  Terra,  and  also  from  an  order  entered 
in  said  clerk's  office  denying  the  plaintiff's  motion  for  a  new  trial 
made  upon  the  minutes. 

J,  Aspinwall  Hodge^  Jr.^  for  the  appellant. 

H,  Snowden  Marshall^  for  the  respondent. 

Inobaham,  J. : 

The  defendant  occupies  a  strip  of  land  abutting  on  the  Harlem 
river  between  One  Hundred  and  Twenty-fifth  and  One  Hundred 
and  Twenty-sixth  streets,  in  the  city  of  New  York,  and  a  pier  or 
dock  extending  into  the  river,  the  upland  being  used  for  the  storage 
of  lumber.  There  was  a  fence  between  the  upland  and  the  river, 
and  the  shore  outside  of  this  fence  would  seem  to  have  been  covered 
with  water  at  high  tide,  but  bare  at  low  tide.  The  plaintiff,  a  boy 
nine  years  of  age,  was  at  or  near  the  shore  between  high  and  low- 
water  mark  in  front  of  the  upland  used  by  the  defendant,  and  a 
large  pile  of  lumber  which  was  upon  the  defendant's  premises  inside 
of  the  fence  and  above  the  high-water  line,  for  some  unexplained 
reason,  fell  out  into  the  river,  and  the  plaintiff  was,  by  the  fall  of 
this  lumber,  seriously  injured,  sustaining  a  fracture  of  both  legs. 

A  witness  called  by  the  plaintiff  testified  that  he  was  standing  on 
the  boat  house  near  One  Hundred  and  Twenty-fifth  street,  and  he 
saw  two  boys  in  a  small  boat  and  one  standing  alongside  the  river 
front,  when  a  lot  of  lumber  fell  from  a  lumber  pile  which  was  upon 
the  plaintiff's  premises ;  that  one  boy  was  carried  out  into  the  river 
and  the  other  two  boys  ran  to  the  boat  house ;  that  the  boy  who  was 
carried  into  the  river  had  one  foot  on  a  log  and  one  foot  on  the  beach. 
Another  witness  called  by  the  plaintiff  testified  that  he  was  with 
the  plaintiff  at  the  time  of  the  accident ;  that  three  boys,  of  whom 
the  witness  was  one  and  the  plaintiff  another,  went  down  to  the 
river  through  the  lumber  yard  and  got  on  the  beach  by  walking 
App.  Div.— Vol.  LXVII.        84 
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between  the  timbers ;  that  the  witness  and  his  companion  got  into 
a  boat,  and  that  the  plaintiff  stood  on  two  timbers  —  a  part  of  the 
timber  was  on  the  land  and  the  other  part  in  the  water ;  that  while 
they  stood  there  the  timber  fell ;  that  it  was  not  low  tide.  The 
other  companion  of  the  plaintiff  testified  that  the  three  boys  went 
down  to  the  water  together ;  that  he  and  the  former  witness  got 
into  the  boat,  and  that  the  plaintiff  went  out  and  stood  on  two 
beams  tied  together,  playing  in  the  water,  when  the  timber  fell  and 
the  plaintiff  was  injured.  The  plaintiff  testified  that  he  and  his  two 
companions  went  down  to  the  water  to  bail  out  a  boat ;  that  he 
went  over  and  stood  on  two  planks  nailed  together  ;  that  a  part  of 
the  planks  he  stood  on  was  in  the  water  and  the  other  on  the  land, 
and  that  was  all  that  he  remembered.  There  was  no  explanation 
as  to  the  cause  of  the  lumber  falling.  It  was  not  alleged  in  the 
complaint  and  there  was  no  evidence  that  there  was  negligence  in 
piling  the  lumber  or  maintaining  it  in  its  position ;  nothing  upon 
which  to  base  a  finding  of  negligence,  unless  it  is  a  case  in  which 
we  are  justified  in  applying  the  rule  res  ipsa  loquitur. 

The  statement  of  one  witness  that  the  water  had  eaten  the  founda- 
tion away  was  not  evidence  of  negligence,  as  it  did  not  appear  that 
this  had  any  relation  to  the  accident,  nor  how  long  it  had  continued. 
The  allegations  of  the  complaint  are  that  the  Harlem  river  is  a 
navigable  stream  and,  therefore,  a  public  highway,  and  that  the 
plaintiff  while  lawfully  upon  this  public  highway,  was  injured  by 
the  fall  of  this  pile  of  timber  into  the  highway,  and  it  is  claimed 
that  from  this  fact  alone  there  is  a  presumption  of  negligence  which 
imposed  a  liability  upon  the  defendant.  The  complaint  also  alleged 
that  this  strip  of  land,  partly  under  water,  was  not  owned  or  leased 
by  the  defendant,  but  this  allegation  was  denied  by  the  answer  and 
there  was  no  evidence  as  to  the  title  of  the  land  outside  of  this  fence 
upon  which  the  plaintiff  stood  at  the  time  he  was  injured.  If  it  be 
assumed  from  the  testimony  that  the  plaintiff  was  upon  the  strip  of 
land  between  high  and  low-water  mark,  there  was  nothing  to  show 
that  it  was  upon  a  part  of  the  navigable  river,  and  there  was  no 
presumption  that  this  strip  of  land  was  a  part  of  the  highway,  no 
evidence  that  the  title  was  in  the  public,  or  that  it  was  used  for 
navigation  or  commerce.  There  appears  to  have  been  no  approach 
to  this  land  except  over  the  defendant's  property,  and  there  was 
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nothing  to  show  that  it  was  used  by  the  public.  Whether  the 
plaintiff  stood  with  one  foot  upon  the  land  and  the  other  foot  upon 
a  log  or  timber,  or  stood  a  few  feet  out  on  the  timber  so  that  he 
was  wholly  over  the  water,  is  not  material.  He  was  not  upon  the 
navigable  part  of  the  river  engaged  in  navigation,  or  upon  what 
could  be  said  to  be  a  part  of  the  navigable  stream. 

If  we  assume  that  the  plaintiff  was  not  a  trespasser,  he  was  there 
for  his  own  purposes,  not  upon  the  invitation  of  the  defendant  or 
with  its  consent.  To  him  the  defendant  owed  no  duty  of  protec- 
tion ;  and  while  any  one  injuring  him  negligently  would  be  liable, 
the  plaintiff  to  sustain  the  action  must  allege  and  prove  negligence. 
It  was  certainly  not  negligent  for  the  defendant  to  pile  lumber  upon 
its  own  property  adjacent  to  this  tideway,  and,  as  before  stated, 
the  action  was  based  upon  the  defendant's  negligence,  and  there 
was  no  evidence  that  the  lumber  was  negligently  piled  or  that  the 
accident  happened  because  of  the  negligence  of  the  defendant. 
This  strip  between  high  and  low-water  mark  not  being,  so  far  as 
appears  from  this  evidence,  a  part  of  the  navigable  river,  or  a  pub- 
lic highway  or  public  place  to  which  the  public  were  entitled  to  go, 
the  rule  res  ipsa  loquitur  does  not  apply. 

It  follows  that  the  judgment  and  order  appealed  from  should  be 
aflSrmed,  with  costs. 

Van  Brunt,  P.  J.,  Patterson  and  Laughlin,  JJ.,  concurred; 
Hatch,  J,,  dissented. 

Judgment  and  order  affirmed,  with  costs. 


Louis  T.  Lehmeyer,  Kespondent,  v,  Moses  H.  Moses,  Appellant.   "  67  ~  ~53i 

al74  NY  518 
Landlord  and  tenant  —  surrender,  as  untenantable,  of  premises  injured  by  fire  — 

whoit  agreement  as  to  insurance  and  tJie  disposition  of  the  proceeds  thereof  makes 

the  statute  inoperative. 

A  lease  of  premises  upon  which  there  was  a  two-story  frame  building  with  a 
brick  front  contained  the  following  provision:  "That  said  party  of  the  second 
part  (the  lessee)  agrees  to  keep  the  said  premises  insured  for  his  own  &  sole  bene- 
fit, and  will  have  no  claim  and  demand  on  the  party  of  the  first  part  for  any 
damage  or  loss  on  building  in  case  of  fire.    And  the  party  of  the  second  part 
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(the  lessee)  agrees  to  do  all  repairs  on  said  premises,  if  any,  or  if  desired  by 
him,  at  his  own  cost  and  expense  without  any  claim  on  the  party  of  the  first 
part.  In  case  of  the  destruction  of  the  said  building  by  fire  or  otherwise,  the 
party  of  the  second  part  may  rebuild  the  same  and  erect  another  building." 

Shortly  after  the  execution  of  the  lease  the  parties  thereto  entered  into  an  agree- 
ment which  recited  that  the  building  on  the  demised  premises  was  insured, 
and  provided  that  in  the  event  of  the  premises  being  damaged  or  destroyed  by 
fire  the  lessor  would  pay  to  the  lessee  the  amount  obtained  from  the  insurance 
company  to  repair  the  damage  or  to  rebuild  in  case  the  premises  were  wholly 
destroyed,  and  that  in  the  event  that  the  lessor  should  neglect  or  refuse  to  pay 
such  insurance  moneys  to  the  lessee  the  latter  might  retain  the  rent  thereafter 
to  become  due  until  the  amount  thereof  should  equal  the  amount  of  the  insur- 
ance moneys. 

Hdd,  that  in  the  event  of  the  property  being  so  injured  by  fire  as  to  become 
untenantable,  the  lessee  did  not  have  the  right  to  surrender  the  premises  and 
escape  further  liability  for  rent  thereafter  accruing,  under  section  197  of  the 
Real  Property  Law  (Laws  of  1896,  chap.  547). 

Appeal  by  the  defendant,  Moses  H.  Moses,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  27th  day  of  August, 
1901,  upon  the  verdict  of  a  jury  rendered  by  direction  of  the  court, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  28th  day 
of  August,  1901,  denying  the  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

Edmund  Z.  Mooney^  for  the  appellant. 

E.  Ritzeraa  De  Grove^  for  the  respondent. 

Ingraham,  J. : 

The  action  was  brought  to  recover  the  rent  due  on  April  1, 1901, 
for  certain  premises  in  the  city  of  New  York,  and  the  only  question 
presented  is  whether  the  lease  under  which  the  plaintiff  claimed 
was  terminated  by  a  fire  whicli  occurred  upon  the  premises  before 
the  rent  became  due.  The  lease  in  question  was  dated  May  1, 1887, 
and  leased  the  house  and  lot  '*  belonging  to  the  said  party  of  the 
first  part,  situate  in  the  City,  County  and  State  of  New  Y'ork, 
and  known  as  Number  206  East  One  Hundred  and  Twentieth 
(120)  street.  New  York  City,  with  appurtenances,  for  the  term  of 
Three  (3)  Y'ears  from  the  first  day  of  May,  1887,  One  Thousand 
Eight  Hundred  and  Eighty-seven,  at  the  yearly  rent  or  sum  of 


Digitized  by 


Googk 


LEHMEYER  v.  MOSES.  533 

App.  Div.]  FiBST  Department,  Januaby  Term,  1902. 

Twelve  Hundred  Dollars,  payable  monthly  in  advance,  daring  the 
continuance  of  this  lease;''  with  a  further  term  of  twenty  years 
from  May  1,  1890,  upon  the  same  covenants  and  conditions,  except 
tliat  the  rent  was  to  be  $1,400  per  year,  and  with  a  further  term  of 
twenty  years  from  the  1st  of  May,  1910,  at  the  yearly  rent  of 
$1,540.  The  lease  contained  the  following  clause:  ^^That  said 
party  of  the  second  part  agrees  to  keep  the  said  premises  insured 
for  his  own  &  sole  beneiit,  and  will  have  no  claim  and  demand  on 
the  party  of  the  first  part  for  any  damage  or  loss  on  building  in  case 
of  fire.  And  the  party  of  the  second  part  (defendant)  agrees  to  do 
all  repairs  on  said  premises,  if  any,  or  if  desired  by  him,  at  his  own 
cost  and  expense  without  any  claim  on  the  party  of  the  first  part. 
In  case  of  the  destruction  of  the  said  building  by  tire  or  otherwise, 
the  party  of  the  second  part  may  rebuild  the  same  and  erect  another 
building."  The  building  seems  to  have  been  two  stories  in  height, 
originally  a  frame  building,  but  when  the  first  floor  was  altered  to 
be  used  as  a  store,  a  brick  front  was  put  in. 

On  March  18  or  19,  1901,  there  was  a  fire  upon  the  premises 
which  seriously  injured  the  building,  so  that  it  was  ordered  to  be 
taken  down  by  the  building  department,  and  subsequently,  on  the 
thirtieth  of  March,  the  defendant  notified  the  plaintiff  that  in  con- 
sequence of  the  building  having  been  so  injured  by  fire  as  to  be 
untenantable  and  unfit  for  occupancy,  the  defendant  surrendered 
the  leasehold  and  premises.  There  was  also  an  agreement  between 
the  parties  to  the  lease,  dated  July  1,  1887,  which  recited  the  lease 
and  that  the  house  erected  on  the  premises  ^^  has  been  and  is  now 
insured  in  the  sum  of  $5,000.00,  and  the  loss  in  case  of  fire  is  made 
payable  to  the  mortgagee ; "  that  by  the  lease  the  defendant  had 
agreed  to  keep  the  premises  insured  and  had  paid  to  the  plaintiff 
thirty  dollars,  being  the  proportionate  part  of  the  premium  due 
under  the  policy  of  insurance,  and  provided  that  in  the  event  of  the 
said  premises  being  damaged  by  fire,  or  wholly  destroyed  thereby, 
the  lessor  would  pay  to  the  lessee  the  amount  which  the  insurance 
company  should  pay  under  said  policy  to  repair  the  damage  done, 
or  rebuild  in  case  the  premises  were  wholly  destroyed,  and  that  in 
the  event  that  the  lessor  should  neglect  or  refuse  to  pay  to  the  lessee 
the  amount  so  paid  by  the  insurance  company,  then  the  lessee 
should  retain  the  rent  thereafter  to  become  due  until  the  amount 
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thereof  should  equal  the  payment  made  for  the  loss  by  the  insurance 
company  under  the  said  policy  before  referred  to. 

It  is  quite  apparent  from  the  lease  and  agreement  that  the  parties 
had  in  mind  the  possibility  of  the  destruction  of  the  building,  and 
provision  was  made  for  the  happening  of  that  contingency.  The 
building  (not  the  lessee's  interest)  was  to  be  insured,  and  the  amount 
paid  by  the  insurance  company  was  to  be  paid  to  the  lessee.  He 
was  to  make  all  the  repairs  to  the  building,  and  in  case  it  was 
destroyed  by  fire  was  to  rebuild.  This  is  entirely  inconsistent  with 
his  right  to  terminate  the  lease  upon  the  building's  being  destroyed 
by  fire ;  and  this  conclusion  is  much  strengthened  when  we  con- 
sider the  terms  of  the  lease  and  the  character  of  the  building.  It 
was  proved  that  the  defendant  did  procure  a  policy  of  insurance 
upon  the  building,  and  that  the  insurance  company  paid  to  him  the 
sum  of  $2,250  as  the  amount  of  damage  to  the  building. 

The  defendant,  however,  claimed  that  under  the  statute  (Real 
Prop.  Law  [Laws  of  1896,  chap.  547],  §  197)  which  provides  that 
**  where  any  building  which  is  leased  or  occupied  is  destroyed  or  so 
injured  by  the  elements  or  any  other  cause  as  to  be  untenantable 
and  unfit  for  occupancy,  and  no  express  agreement  to  the  contrary 
has  been  made  in  writing,  the  lessee  or  occupant  may,  if  the  destruc- 
tion or  injury  occurred  without  his  fault  or  neglect,  quit  and  sur- 
render possession  of  the  leasehold  premises  and  of  the  land  so 
leased  or  occupied ;  and  he  is  not  liable  to  pay  to  the  lessor  or  owner 
rent  for  the  time  subsequent  to  the  surrender  "  —  he  could  surren- 
der the  possession  of  the  leasehold  and  was  not  liable  for  the  subse- 
quent rent. 

We  think  this  lease  and  the  agreement,  to  which  attention  has 
been  called,  is  an  express  agreement  to  the  contrary,  by  which  it  was 
clearly  understood  that  the  term  should  continue  notwithstanding 
the  destruction  of  the  building,  within  the  rule  as  stated  by  Judge 
Andrews  in  Butler  v.  Kidder  (87  N.  T.  98).  The  provisions  in 
this  lease  by  which  the  defendant  agrees  to  insure  for  his  own  and 
sole  benefit,  "  and  will  have  no  claim  and  demand  on  the  party  of 
the  first  part  for  any  damage  or  loss  on  building  in  case  of  fire,^ 
but  provides  that  in  case  of  the  destruction  of  the  building  by  fire 
or  otherwise,  he  may  rebuild  the  same  and  erect  another  building, 
and  the  agreement  of  July,  1887,  under  which  the  tenant  was 
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required  to  insure  the  building,  the  property  of  the  lessor,  for  his 
own  benefit,  in  the  name  of  the  lessor,  if  necessary,  and  to  receive 
the  proceeds  of  such  insurance,  the  lessor  not  to  insure  after  May 
1,  1890,  so  that  "  the  party  of  the  second  part  can  secure  the  build- 
ing referred  to  during  the  continuance  of  the  lease  dated  May  1st, 
1887,  and  the  renewals  therein  contained" — are  entirely  inconsist- 
ent with  the  right  of  the  tenant  to  terminate  the  lease  as  provided 
for  by  the  statute.  The  provision  in  the  agreement  of  July  1, 
1887,  that  if  the  insurance  should  be  paid  to  the  le^or  and  not  to 
the  lessee,  the  lessee  should  retain  the  amount  thereafter  to  become 
due,  expresses  this  intention  ;  for  if  the  tenant  had  the  right  to  sur- 
render the  possession  of  the  premises  and  terminate  the  lease,  there 
would  be  no  rent  which  he  could  retain.  And  when  we  consider 
the  nature  of  the  building  itself,  the  term  of  the  lease  and  the  effect 
of  these  provisions  in  the  lease  and  agreement,  it  seems  to  be  clear 
that  there  was  an  express  agreement  of  the  parties  that  the  lease 
should  continue,  notwithstanding  the  destruction  of  the  building  by 
fire. 

It  follows  that  the  verdict  was  properly  directed  for  the  plaintiff, 
and  that  the  judgment  and  order  should  be  affirmed,  with  costs. 

Van  Brunt,   P.  J.,   Pattebson,    Hatch  and  Laughlin,  JJ., 
concurred. 

Judgment  and  order  affirmed,  with  costs. 


Nathan  Simonowttch,  Kespondent,  v.  Max  Sohwabtz,  Appellant. 

Indorsement  of  a  check  by  the  drawer  thereof,  at  the  request  of  the  payee,  for  the 
latter^e  identification  —  the  drawer  is  not  liable  if  the  check  be  lost  and  the  name 
of  the  payee  be  forged  thereon  —  otherwise,  if  not  indorsed  at  the  payees  request 

Where  the  drawer  of  a  check  indorses  the  same  at  the  request  of  the  payee,  ia 
order  to  enable  the  latter  to  obtain  the  money  thereon  from  the  bank  without 
being  identified,  and  such  check,  after  being  lost  by  the  payee,  but  before 
notice  of  its  loss  had  been  given  either  to  the  bank  or  to  the  drawer,  is  pre- 
sented to  the  bank  bearing  the  forged  indorsement  of  the  payee,  and  is  paid 
by  the  bank,  the  drawer  is  not  liable  to  the  payee  for  the  amount  of  the 
check. 
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If  the  drawer's  indorsement  was  not  made  at  the  request  of  the  payee,  and  the 
latter  never  indorsed  the  check  or  had  possession  of  it  after  it  was  indorsed  by 
the  drawer,  the  payee  is  entitled  to  recover  the  amount  of  the  check  from  the 
drawer. 

Appeal  by  the  defendant,  Max  Schwartz,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  27th  day  of  May,  1901, 
upon  the  verdict  of  the  jury,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  29th  day  of  May,  1901,  denying  the  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

Leopold  Moschcowitz^  for  the  appellant. 

Abraham  B.  Schleimer^  for  the  respondent. 

Inoraham,  J. : 

The  plaintiflE  testified  that,  having  received  a  check  for  $400  from 
a  society  of  which  the  defendant  was  the  treasurer,  he  requested  the 
defendant  to  cash  the  check,  who  thereupon  gave  to  the  plaintiff 
$100  in  cash  and  his  (defendant's)  check  drawn  to  the  order  of  the 
plaintiff  upon  his  individual  account  in  the  State  Bank  of  New  York 
for  $300.  This  transaction  took  place  at  the  saloon  of  the  defend- 
ant. The  plaintiff  put  this  check  in  his  pocket  and  stayed  some 
time  in  the  saloon,  but  shortly  after  leaving  discovered  that  the 
check  for  $300  had  been  lost  or  stolen.  He  at  once  returned  to  the 
defendant's  saloon  and  informed  him  of  the  loss,  when  the  defend- 
ant told  the  plaintiff  to  return  in  the  morning  and  he  would  stop 
payment  of  the  check.  In  the  morning  the  plaintiff  returned  to  the 
defendant's  saloon,  when  the  defendant  gave  to  the  plaintiff  a  letter 
on  the  bank  stopping  the  payment  of  the  check.  This  letter  was 
dated  June  seventh,  and  seems  to  have  been  delivered  to  the  bank 
on  that  morning.  A  check  to  the  order  of  the  plaintiff,  purporting 
to  be  indorsed  by  the  plaintiff  and  defendant,  dated  June  4,  1900, 
and  which  had  been  paid  by  the  bank  on  June  sixth,  was  produced 
by  the  defendant.  The  plaintiff  denies  having  indorsed  this  check 
or  having  at  any  time  requested  the  defendant  to  indorse  it  so  that 
it  would  be  paid  without  the  identification  of  the  payee.  On  behalf 
of  the  defendant  it  was  proved  that  the  check  was  paid  by  the  bank 
on  the  sixth  of  June  over  the  counter,  purporting  to  be  indorsed  by 
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the  plaintiff  and  defendant.  There  was  no  attempt  to  prove  that 
the  plaintiff  ever  indorsed  the  check  or  that  he  had  received  the 
money  for  it.  The  defendant's  testimony  is  that  he  gave  this  check 
to  the  plaintiff  on  the  night  of  the  fourth  of  June ;  that  on  the  fol- 
lowing day  the  plaintiff  came  to  him  and  asked  him  to  indorse  the 
check,  so  that  he  could  get  the  money  without  identification,  which 
the  defendant  did,  and  on  the  afternoon  of  the  sixth  the  plaintiff 
told  him  he  had  lost  the  check,  and  the  defendant  then  telephoned 
to  the  bank  to  stop  its  payment,  to  which  the  bank  replied  that  as 
it  was  after  business  hours  no  checks  would  be  paid  on  that  day,  and 
requested  a  written  notice  to  be  sent  on  the  following  day,  and  that 
on  the  following  morning,  before  banking  hours,  the  defendant 
gave  to  the  plaintiff  a  written  order  to  the  bank  to  stop  the  payment 
of  the  check,  which  the  plaintiff  himself  delivered  to  the  bank  at 
about  ten  o'clock  on  the  morning  of  the  seventh.  The  court  left  the 
case  to  the  jury  with  a  charge  to  which  no  objection  was  made  by 
either  party,  and  there  was  no  request  to  further  charge  submitted, 
and  the  only  question  is  whether  this  verdict  is  against  the  weight 
of  evidence. 

On  his  cross-examination  the  plaintiff  apparently  contradicted 
himself,  and  was  evidently  much  confused  as  to  the  dates,  but  when 
recalled  in  rebuttal  he  reiterated  the  testimony  given  upon  his  direct 
examination.  The  plaintiff  seems  to  admit  that  the  check  was  given 
on  the  evening  of  the  fourth  of  June,  and  testified  that  he  returned 
on  the  same  night  and  told  the  defendant  that  he  had  lost  the  check, 
and  that  on  the  following  morning,  which  would  be  the  fifth  of 
June,  he  received  a  letter  from  the  defendant  requesting  the  bank 
to  stop  payment  of  the  check,  which  he  himself  delivered  to  the 
bank  on  that  day.  Yet  the  letter  of  the  defendant  to  the  bank  was 
dated  June  seventh,  and  the  testimony  of  the  teller  of  the  bank  is 
that  it  was  delivered  to  him  on  that  day.  It  appeared,  however, 
that  the  plaintiff  was  an  ignorant  German,  unacquainted  with  the 
English  language,  and  he  testified  through  an  interpreter.  The 
contradictions  occurred  by  his  answering  in  the  affirmative  to  leading 
questions  put  to  him  by  counsel  for  the  defendant.  There  was  no 
attempt  to  prove  that  the  plaintiff  actually  indorsed  this  check.  He 
testified  that  he  did  not,  that  he  could  only  write  his  name  in 
Hebrew  characters,  while  the  check  appears  to  have  been  indorsed 
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in  German  letters.  Undoubtedly  if  the  plaintiflE  came  to  the 
defendant  and  requested  him  to  sign  his  name  upon  the  back  of  the 
check  so  that  the  money  could  be  obtained  from  the  bank  without 
identification  of  the  payee,  and  if  in  compliance  with  that  request 
the  defendant  did  indorse  the  check  and  give  it  back  to  the  plainti£F, 
the  check  was  legally  payable  to  the  person  who  presented  it,  and 
the  plaintiff  would  not  be  entitled  to  recover  if  it  had  been  paid  by 
the  bank  prior  to  the  time  that  the  plaintiff  notified  the  defendant 
that  the  check  was  lost.  The  plaintiff,  however,  denies  that  he 
indorsed  the  check  or  that  the  defendant  indorsed  it  at  his  request 
or  while  it  was  in  his  possession ;  and  1  am  inclined  to  think  that 
that  question  was  one  for  the  jury,  and  that  the  defendant  was  not 
entitled  to  a  direction  of  a  verdict.  While  it  is  difficult  to  reconcile 
the  story  of  the  plaintiff  with  the  undisputed  facts,  the  contradiction 
is  mostly  one  of  dates,  and  it  might  well  be  that  the  plaintiff  was 
mistaken  as  to  the  date  that  he  received  the  check  from  the  defendant. 
The  check  produced  by  the  defendant  was  dated  June  fourth,  but  it 
had  a  different  number  from  the  stub  from  which  it  purports  to 
have  been  taken,  and  the  explanation  of  this  fact  was  for  the  jury. 
It  seems  to  me  that  the  crucial  question  is  whether  or  not  the 
defendant  at  plaintiff's  request  indorsed  the  check  and  then  delivered 
it  so  indorsed  to  plaintiff.  If  he  did  not  and  plaintiff  never  actually 
indorsed  the  check,  its  payment  by  the  bank  was  unauthorized  by 
plaintiff,  and  as  that  payment  was  procured  by  the  defendant 
indorsing  the  check  it  would  seem  that  the  defendant  was  liable. 
Neither  party  requested  that  this  specific  question  be  submitted  to 
the  jury,  and  as  no  exception  was  taken  to  the  charge  and  no 
request  to  charge  presented,  the  parties  must  be  deemed  to  have 
acquiesced  in  the  submission  of  the  case  to  the  jury ;  and  as  this 
question  was  one  that  was  squarely  presented  by  the  testimony,  and 
one  that  would  justify  a  finding  in  favor  of  the  plaintiff,  I  do  not 
see  that  we  would  be  justified  in  setting  aside  the  verdict.  If  the 
defendant  is  compelled  to  pay  this  $300  twice,  it  will  result  from  his 
carelessness  in  indorsing  this  check  without  requiring  the  plaintiff 
to  first  indorse  it,  as  it  was  in  consequence  of  the  defendant's  indorse- 
ment that  the  check  was  paid.  If  the  defendant  had  indorsed  tlie 
check  at  the  plaintiff's  request,  and  the  plaintiff  had  then  taken 
away  the  check  and  it  was  paid  by  the  bank  before  notice  of  the 
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fact  that  it  was  lost  was  given  either  to  the  bank  or  to  the  defendant, 
the  defendant  would  not  be  liable;  but  if  the  plaintiff  had  not 
requested  such  an  indorsement  by  defendant,  and  never  in  fact  had 
indorsed  the  check  or  had  possession  of  it  after  it  was  indorsed  by 
defendant,  it  would  seem  that  the  check  was  improperly  paid  and 
that  the  plaintiff  was  entitled  to  recover  from  the  defendant  the 
amount  of  the  check. 

A  consideration  of  the  testimony  has  satisfied  me  that  that  ques- 
tion was  one  for  the  jury,  and  a  verdict  in  favor  of  the  plaintiflE 
would  not  be  against  the  weight  of  evidence  so  as  to  justify  us  in 
setting  it  aside. 

It  follows  that  the  judgment  and  order  should  be  affirmed,  with 
costs. 

O'Brien,  McLaughlin  and  Hatch,  JJ.,  concurred ;  Van  Brunt, 
P.  J.,  concurred  in  result. 

Judgment  and  order  affirmed,  with  costs. 


German- Amerioan  Insurance  Company  of  New  York,  Respond- 
ent, V,  The  Standard  Gas  Light  Company  of  the  City  of  New 

York,  Appellant.  I    67        53J 

|b170  NY  615 

Insurance — fire  caused  by  negligence — subrogation  of  the  insurance  company  to  tlu     67         saj 
right  of  action  of  the  insured  —  the  action  by  the  insurance  company  is  no?^'^^  ^^  50f 
triable  at  Special  Term — what  is  negligence  in  testing  a  gas  pipe  —  agency  of  the 
workman. 

A  lire  insurance  company,  which  pays  a  loss  occasioned  by  the  negligence  of  a 
third  person,  thereupon  becomes  subrogated  to  the  insured's  right  to  bring  an 
action  against  the  third  person  to  recover  the  damages  resulting  from  such 
negligence. 

The  fact  that  the  insurance  company  obtained  by  subrogation  its  right  to  main- 
tain the  action  does  not  change  the  character  of  the  action  and  make  it  one 
triable  at  a  Special  Term. 

A  gas  company  which  undertakes  to  make  an  additional  connection  on  the  prem- 
ises of  a  consumer,  whether  for  a  direct  compensation  or  for  the  indirect  bene- 
fit that  it  would  receive  in  consequence  of  the  increased  use  of  gas,  assumes 
the  obligation  to  provide  a  skilled  workman  to  perform  the  work  and  to  use 
in  making  the  connection  ordinary  care  and  prudence  commensurate  with  the 
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work  to  be  done  and  the  dangers  arising  from  the  situation  and  conditions 
surrounding  it,  and  for  a  failure  thus  to  carefully  perform  the  work  the  gas 
company  is  liable  for  any  injury  sustained  by  the  consumer  therefrom. 

Where  the  connection  was  made  in  a  picture  gallery,  the  walls  of  which  were 
covered  with  pictures  hung  upon  a  cotton  flannel  substance,  and  the  work- 
man, after  unsuccessfully  trying  to  discover  the  whereabouts  of  a  leak  in 
the  pipe  by  his  sense  of  smell,  passed  a  lighted  match  along  the  pipe  with  the 
result  that  the  gas  ignited  at  a  point  about  two  and  one-half  inches  from  the 
wall  where  there  was  a  small  leak  made  by  a  sandhole  in  the  pipe,  and  the 
flame  communicated  to  the  cotton  flannel  on  the  wall,  the  question  whether, 
considering  the  location  of  the  pipe  and  the  material  that  surrounded  it,  the 
workman  was  negligent  in  using  a  lighted  match  to  look  for  the  leak,  is  one  of 
fact  for  the  jury. 

In  such  a  case  the  workman  is  the  agent  of  the  gas  company  and  not  of  the 
consumer. 

Appeal  by  the  defendant,  Tlio  Standard  Gas  Light  Company  of 
the  City  of  New  York,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  tlie  plain tiflf,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  23d  day  of  April,  1901,  upon  the  decision  of 
the  court  rendered  after  a  trial  at  the  New  York  Trial  Term,  a  jury 
having  been  waived. 

Henry  Thompson^  for  the  appellant. 

William  D.  Murray^  for  the  respondent. 

Ingraham,  J. : 

The  plaintiff,  by  the  payment  of  a  policy  of  insurance  upon  the 
property  injured  by  lire,  undoubtedly  became  subrogated  to  the 
rights  of  the  insured  as  against  the  defendant,  and  it  is  to  enforce 
an  obligation  of  the  defendant  to  the  insured  that  this  action  is 
brouglit.  To  sustain  the  cause  of  action,  therefore,  it  is  evident 
that  the  plaiu'tiff  must  show  that  the  defendant  was  liable  to  the 
insured  for  the  damages  caused  by  this  fire  which  originated  upon 
his  premises.  The  relation  between  the  insured  and  the  defendant 
was  not  that  of  bailor  and  bailee.  There  would  seem  to  be  no  dis- 
tinction between  different  degrees  of  negligence.  When  the 
defendant  assumed  the  obligation  to  connect  the  gas  pipe  with  the 
gas  fixture  upon  the  premises  of  the  insured,  whether  it  was  under- 
stood to  be  for  a  direct  compensation  or  for  the  indirect  benefit  that 
it  would  receive  in  consequence  of  the  increased  use  of  gas,  it 
assumed  the  obligation  to  provide  a  skilled  workman  to  do  the  work 
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and  to  use  in  making  the  connections  the  ordinary  care  and  prudence 
that  was  required  for  doing  the  work  that  the  defendant  undertook 
to  do ;  and  for  a  faihire  thus  to  carefully  perform  the  work,  which 
resulted  in  injury  to  the  insured,  the  defendant  was  liable.  This 
care  that  was  imposed  upon  the  defendant  was  one  commensurate 
with  the  work  to  be  done  and  the  dangers  arising  from  the  situation 
and  conditions  surrounding  it.  What  would  be  extreme  careless- 
ness in  a  building  filled  with  gunpowder,  or  any  other  highly 
inflammable  substance,  would  be  prudent  and  careful  in  a  vacant 
fireproof  building  where  there  was  nothing  to  burn  and  nothing  to 
be  injured.  Whether  or  not  the  defendant's  workman  did  exercise 
the  proper  care  under  the  existing  circumstances  was  a  question  of 
fact  to  be  determined  from  the  evidence.  The  burden  was  on  the 
plaintiff  to  show  that  such  care  was  not  exercised.  The  trial  court 
has  found  that  the  ''  servant  of  the  defendant,  while  engaged  in 
doing  such  work  and  endeavoring  to  locate  said  leak,  carelessly  and 
negligently  set  fire  to  the  premises  occupied  by  Seiz  and  insured  by 
the  plaintiff  and  caused  a  damage  of  one  thousand  ($1,000)  dollars ; " 
and  if  there  is  evidence  to  sustain  that  finding,  the  defendant  is 
liable. 

Seiz,  the  insured,  was  the  proprietor  of  a  picture  gallery,  the  walls 
of  which  were  covered  with  pictures.  The  wall  was  covered  with 
a  cotton  flannel  substance,  and  the  pictures  were  hung  upon  this 
substance.  Seiz  wished  to  have  a  drop  light  placed  upon  his  desk 
some  distance  from  the  wall,  and  to  supply  this  with  gas  it  was 
necessary  to  connect  the  gas  pipe  which  came  through  tlie  wall  with 
a  flexible  pipe  or  tube.  This  gas  pipe  had  a  cap  on  it,  and  Seiz  sent 
to  the  defendant  company,  who  had  been  supplying  him  with  gas, 
to  have  this  flexible  pipe  or  tube  fixed  to  the  gas  pipe  that  came 
through  the  wall.  The  defendant  sent  one  of  its  workmen  to  make 
the  connection.  There  is  no  question  but  that  this  workman  was  a 
properly  skilled  man  and  was  employed  by  the  defendant  to  do  that 
particular  work.  This  workman  testified  that  he  was  sent  by  the 
defendant  to  mal^e  a  connection  between  a  cap  projecting  from  the 
wall  and  a  student's  lamp  to  be  placed  upon  the  desk  ;  that  the  desk 
was  about  six  or  seven  feet  from  the  wall ;  that  there  was  an  iron 
pipe  to  go  a  part  of  the  distance,  and  the  rest  of  it  was  to  be  a  rub- 
ber tubing;   that  he  went  to  the  insured's  premises,   made  the 
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measurements,  got  the  pipe  from  the  defendant's  place  of  business 
and  went  back  and  connected  it.  This  iron  pipe  that  was  put  on 
was  about  four  or  live  feet  long  and  was  connected  with  the  gas  pipe 
that  came  through  the  wall  by  an  elbow  or  L.  He  took  off  the  cap 
of  the  gas  pipe,  fixed  upon  it  this  iron  pipe  of  four  or  five  feet  io 
length  with  the  elbow  or  L,  and  went  down  to  the  gas  meter  to  turn 
the  gas  on.  He  looked  at  the  meter  to  see  if  there  was  any  move- 
ment of  the  indicator  to  ascertain  whether  or  not  there  was  a  leak, 
and,  not  seeing  any,  he  went  upstairs  and  examined  tlie  pipe  to  see 
if  there  was  any  odor  of  gas,  and  not  discovering  any,  he  went  to 
another  job.  In  about  an  hour  and  a  half  he  returned  with  the 
tubing,  when  the  wife  of  the  insured  complained  tliat  there  was  an 
odor  of  gas  about  the  pipe.  The  man  then  examined  tlie  pipe  that 
he  had  put  up  to  discover  whether  there  was  any  smell  of  gas,  but 
could  not  detect  any.  He  then  lighted  a  match  and  ran  it  over  the 
elbow  and  along  the  pipe,  when  the  gas  ignited  at  the  elbow  about 
two  inches  and  a  half  from  the  wall,  there  having  been  a  small  leak 
in  the  elbow  caused  by  a  sand  hole.  The  witness  described  this  as 
a  small  aperture  about  as  large  as  a  head  of  a  pin,  and  the  flame  as 
about  two  and  a  half  inches  long.  This  flame  ignited  the  cotton 
flannel  on  the  wall,  the  material  being  highly  inflammable,  and  caused 
the  fire  which  caused  the  damage. 

The  question  was  whether  this  act  of  the  defendant's  workman  in 
using  a  lighted  match  to  look  for  a  leak  in  a  gas  pipe,  within  two 
and  a  half  inches  of  a  wall  covered  with  this  inflammable  material, 
was  negligence.  The  man  had  been  distinctly  informed  that  there 
was  a  smell  of  gas  that  had  been  noticeable  since  he  took  off  the 
cap  from  the  gas  pipe  and  put  on  this  iron  pipe.  The  connection 
with  the  gas  pipe  was  close  to  the  wall,  and  the  man  must  be 
charged  with  notice  of  the  nature  of  the  wall  covering  and  the  con- 
ditions that  existed.  It  is  a  matter  of  common  knowledge  that 
material  of  this  kind  is  highly  inflammable,  and  if  there  was  a  leak  in 
this  gas  pipe  close  to  the  wall  there  was  danger  of  fire  communicat- 
ing to  the  material  with  which  the  wall  was  covered  upon  applying 
a  match  to  the  leak.  Was  it  the  act  of  a  careful  and  prudent  man, 
familiar  with  the  work  to  be  done  under  such  conditions,  to  make 
this  test  for  a  leak  in  the  gas  pipe  which  was  in  close  proximity  to  the 
wall,  when  it  was  apparent  that  if  the  leak  was  on  the  side  of  the 
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pipe  towards  the  wall  and  he  ignited  it  with  a  match,  it  would  be 
apt  to  comniunicate  the  fire  to  the  material  on  the  wall  ?  It  was 
undoubtedly  the  ordinary  method  of  ascertaining  whether  or  not 
there  was  a  leak  in  the  gas  pipe,  but  while  it  might  have  been 
entirely  prudent  to  use  a  match  to  discover  such  leak  where  the  gas 
pipe  was  in  such  a  situation  that  a  flame  from  the  escaping  gas 
would  not  communicate  itself  to  the  adjoining  wall,  it  would  seem 
that  it  was  at  least  a  question  for  the  trial  court  to  determine  whether 
it  was  negligent  to  use  a  light  in  close  proximity  to  the  wall  where, 
if  there  was  a  leak  in  the  pipe  and  the  gas  escaping  through  that 
leak  was  ignited,  it  would  communicate  the  fire  to  the  adjoining 
wall.  The  situation  that  existed,  the  character  of  the  covering  of 
the  wall,  and  the  fact  that  the  room  was  full  of  pictures,  were  to  be 
considered  in  determining  whether  it  was  a  prudent  act  to  test  the 
pipe  in  this  way.  The  defendant's  workman  was  informed  of  the 
fact  that  there  was  a  leak.  lie  was  also  infonned  that  the  tubing 
had  not  been  interfered  with  at  all  since  he  left.  He  was  bound  to 
act  upon  the  assumption  that  this  information  was  correct.  He 
tried  to  discover  the  position  of  the  leak  by  the  smell ;  but  being 
unable  to  detect  it,  he  selected  the  other  test,  which  was  that  of 
running  a  lighted  match  over  the  pipe.  Whether  or  not  that  was 
the  act  of  a  prudent  man,  considering  the  location  of  the  pipe  and 
the  material  that  surrounded  it,  was,  I  think,  a  question  of  fact,  and 
the  finding  that  the  defendant  was  negligent  in  that  particular  was 
sustained  by  the  evidence. 

In  Beyer  v.  Consolidated  Gas  Co.  (44  App.  Div.  158)  the  employees 
of  the  gas  company  went  to  the  house  in  which  the  plaintiff  resided 
to  remedy  a  defective  flow  of  gas  through  the  house,  which  involved 
shutting  off  the  gas  from  the  whole  house  while  the  obstruction  was 
being  removed.  It  was  held  that  it  was  the  duty  of  the  men  to  use 
proper  care  to  see  that  the  occupants  of  the  rooms  had  an  oppor- 
tunity to  protect  themselves  against  the  result  which  follows  from 
tampering  with  the  flow  of  gas ;  that  the  care  which  was  required 
of  them  for  that  purpose  was  commensurate  with  the  danger  which 
might  result  to  an  occupant  of  the  room  into  which  for  any  reason 
the  gas  might  flow  without  being  lighted ;  and  it  was  held  that 
whether  the  defendant's  servants  did  use  such  care  was  a  question 
of  fact  for  the  jury. 


Digitized  by 


Googk 


544    GERMAN-AM.  INS.  CO.  v,  STANDARD  GAS  CO. 

First  Departmbkt,  Jaivuary  Term,  1902.  [Vol  67. 

In  Lcmnen  v.  Albany  Oas  Light  Co,  (44  N.  T.  459),  where  the 
defendant  sent  a  workman  to  ascertain  the  location  of  and  repair  a 
leak  in  a  gas  pipe  in  the  cellar  of  the  building  in  which  the  plaintiff 
resided,  and  caused  an  explosion  in  the  cellar,  it  was  held  that  the 
question  of  the  defendant's  negligence  was  one  for  the  jury.  In 
that  case  the  workman  went  into  the  cellar  to  locate  a  leak,  and  the 
injury  was  caused  by  his  lighting  a  match  in  a  room  filled  with  gas. 
In  that  case  the  employee  of  the  defendant,  while  engaged  in  doing  a 
piece  of  work  for  a  customer,  to  ascertain  whether  there  was  a  leak, 
lighted  a  match  and  applied  it  to  the  pipe,  and  the  escaped  gas 
ignited  and  communicated  the  flame  to  the  wall.  The  negligence  in 
one  case  was  in  lighting  a  match  in  a  cellar  filled  with  gas.  The 
negligence  in  this  case  was  in  applying  a  lighted  match  to  a  gas  pipe 
in  such  close  proximity  to  the  wall  that,  if  there  was  a  leak,  it 
would  communicate  the  flame  to  the  wall.  It  would  seem  to  me 
that  Lannen  v.  Albany  Gas  Light  Co.  is  an  authority  which  jus- 
tified the  finding  of  the  court  below  that  this  fire  was  caused  by  the 
negligence  of  the  defendant's  employee.  That  the  workman  was 
the  agent  of  the  defendant  and  not  of  the  insured,  and  that  the 
defendant  was  responsible  for  his  acts,  seems  to  be  established  beyond 
dispute.  {Lannen  v.  Albany  Oas  Light  Co,y  supra.)  The  plaintiff 
was  liable  to  the  insured  for  the  damages  caused  by  the  fire  ;  and  as 
the  defendant  was  liable  to  the  insured  for  the  same  damage  because 
of  the  carelessness  of  its  employee,  that  right  of  action  against  the 
defendant  vested  in  the  plaintiff  by  subrogation  upon  the  payment 
of  the  insurance  money. 

The  defendant  also  makes  the  point  that,  as  the  action  was  an 
equitable  one,  it  should  have  been  tried  at  Special  Term,  and  not  at 
Trial  Term  before  the  court  and  a  jury.  But  although  the  trial  took 
place  at  Trial  Term,  the  parties  by  consent  waived  a  jury,  and  the 
case  was  tried  by  the  judge  without  a  jury.  The  trial  was,  there- 
fore, exactly  the  same  as  if  tried  at  Special  Term,  and  no  right  of 
the  defendant  was  affected  by  the  term  at  which  the  case  was  tried 
being  called  a  Trial  instead  of  a  Special  Term.  The  case  having 
been  tried  before  a  judge  without  a  jury,  under  the  same  conditions 
that  would  have  existed  if  it  had  been  tried  at  Special  Term,  it 
would  be  absurd  to  send  the  case  back  to  be  retried  by  the  judge  in 
exactly  the  same  way  that  this  case  was  tried.    It  is  clear,  however, 
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that  the  action  was  for  negligence  and  proper])"  triable  before  a 
jury.  What  the  plaintiff  was  enforcing  was  a  cause  of  action 
which  existed  in  favor  of  the  insured  against  the  defendant  for  the 
damages  sustained  by  the  negligence  of  the  defendant's  employee. 
The  fact  that  the  insurance  company  had  been  subrogated  to  the 
right  of  action  that  had  before  existed  in  the  insured,  does  not 
change  the  character  of  the  action. 

I  think  the  judgment  should  be  affirmed,  with  costs. 

Van   Beunt,    P.    J.,  Patterson,  Hatch  and    Lauohlin,    JJ., 
concurred. 

Judgment  affirmed,  with  costs. 


William  R.   Laidlaw,   Appellant,  v.   Daniel  M.   Stimson  and 
Others,  Respondents,  Impleaded  with  Others. 

Cammimon  to  take  t?ie  deposition  qf  witnesses  vfitTumt  the  State— wfiat  affidavit  is 

sufficient. 

An  affidavit  made  in  an  action  for  an  accounting,  between  the  members  of  a 
copartnership  existing  and  doing  business  in  Pennsylvania,  in  which  the  attor- 
ney for  the  plaintiff  swears  that  certain  witnesses  (naming  them)  reside  in  the 
State  of  Pennsylvania,  and  are  not  within  the  State  of  New  York,  and  are  mate- 
rial witnesses  to  prove  the  allegations  of  the  complaint;  that  all  the  persons 
interested  in  said  copartnership  and  all  persons  familiar  with  the  facts  in 
regard  thereto  are  residents  of  the  county  of  Luzerne,  Penn.,  except  one  of 
the  defendants;  that  the  sources  of  deponent's  information  and  the  grounds  of 
his  belief  are  interviews  and  correspondence  which  he  has  had  with  various 
persons  named  living  in  Luzerne  county,  is  sufficient,  under  sections  887  and 
888  of  the  Code  of  Civil  Procedure,  to  warrant  the  granting  of  an  order  for  the 
issuing  of  a  commission  to  take  the  testimony  of  the  witnesses  upon  inter- 
rogatories annexed  to  the  commission. 

Appeal  by  the  plaintiflF,  William  R.  Laidlaw,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  New  York  on 
tlie  7th  day  of  November,  1901,  denying  the  plaintiiFs  motion  for 
an  order  directing  that  a  commission  issue  for  the  examination  of 
witnesses  in  the  State  of  Pennsylvania,  upon  interrogatories  to  be 
thereto  annexed. 

App.  Div.— Vol.  LXVIL        86 
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Clarence  P.  Moeer^  for  the  appellant, 

W,  P.  Prentice^  for  the  respondents. 

Inobahah,  J. : 

This  is  an  action  for  an  accounting  as  between  the  members  of  a 
copartnership  called  the  Pittston  Knitting  Company,  Limited. 
Issue  was  joined  by  the  service  of  an  answer  by  one  of  the  defend- 
ants. It  does  not  appear  whether  the  other  defendants  have  been 
served  or  not.  The  plaintiff  then  made  a  motion  for  a  commission 
to  take  the  testimony  of  certain  witnesses  named,  upon  interroga- 
tories annexed  to  the  commission.  The  motion  was  made  on  the 
affidavit  of  one  of  the  plaintiff's  attorneys,  who  swears  that  certain 
witnesses  (naming  them)  reside  in  the  State  of  Pennsylvania  and  are 
not  within  this  State ;  that  these  persons  are  material  vdtnesses  to 
prove  the  allegations  of  the  complaint ;  that  the  Pittston  Knitting 
Company  is  a  copartnership  existing  and  doing  business  in  Pennsyl- 
vania, and  that  all  the  persons  interested  in  said  company  and  all  the 
persons  familiar  with  the  facts  in  regard  thereto  are  residents  of  the 
said  county  of  Luzerne,  Penn.,  except  the  defendant  Daniel  M. 
Stimson,  and  that  these  witnesses  are  not  within  the  State  of 
New  York,  but  within  the  State  of  Pennsylvania,  where  all  of  the 
said  parties  reside ;  that  the  sources  of  deponent's  information  and 
the  grounds  of  his  belief  are  interviews  and  correspondence  which 
he  has  had  with  various  persons  named  living  in  Luzerne  county, 
Penn.  There  was  no  affidavit  submitted  in  opposition  to  this 
motion. 

We  think  the  affidavit  is  sufficient  to  bring  the  case  within  sec- 
tions 887  and  888  of  the  Code  of  Civil  Procedure.  By  section  887 
it  is  provided  that  "  In  a  case  specified  in  the  next  section,  where  it 
appears  by  affidavit,  on  the  application  of  either  party,  that  the  tes- 
timony of  one  or  more  witnesses  not  within  the  State  is  material  to 
the  applicant,  a  commission  may  be  issued."  That  this  is  a  case 
mentioned  in  subdivision  5  of  section  888  of  the  Code  is  clear.  An 
issue  of  fact  has  been  joined  in  this  action  which  is  pending  in  the 
Supreme  Court,  and  the  affidavit  shows  that  the  testimony  of  the 
witnesses  named  is  material  to  the  applicant  in  the  prosecution  of 
the  action.  All  that  is  necessary  to  appear  to  justify  the  granting 
of  a  motion  for  a  commission  is  that  the  action  should  be  one  named 
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in  section  888,  and  that  the  testimony  of  one  or  more  witnesses  not 
within  the  State  is  material  to  the  applicant.  These  facts  appear 
from  the  affidavit  upon  which  the  motion  is  made. 

In  the  case  of  Einstein  v.  General  Electric  Co.  (9  App.  Div. 
670),  cited  by  counsel  for  defendants,  no  particular  witness  was 
named  who  could  testify  to  any  fact  which  was  material,  and  the 
plaintiffs  attorney  who  made  the  affidavit  said  that  he  did  not  know 
the  name  of  any  witness  who  could  testify,  and  the  order  in  that 
case  was  for  an  open  commission  and  not  for  a  commission  upon 
interrogatories. 

We  think  the  affidavit  is  sufficient  to  justify  the  court  in  granting 
a  motion  for  a  commission,  and  the  order  appealed  from  should  be 
reversed,  with  ten  dollars  costs  and  disbursements,  and  the  motion 
granted,  with  ten  dollars  costs. 

Van  Beunt,  P.  J.,  McLaughlin  and  Laughlin,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 


Robert  R.  Sizer,  Respondent,  v.  The  Hampton  and  Branohyille 
Railroad  and  Lumber  Company,  Appellant. 

Attachment^ an  affidavit  on  information  and  belief,  when  an  inmiffident  boiia 

therefor. 

In  an  action  for  the  breach  of  a  contract,  in  which  the  liability  of  the  defendant 
is  predicated  upon  the  theory  that  the  firm  which  executed  the  contract  acted 
as  agent  for  the  defendant,  an  attachment  against  the  defendant's  property 
will  not  be  granted  where  all  that  appears  upon  the  subject  of  the  firm's 
agency  for  the  defendant  is  an  allegation  of  the  complaint  that  the  plaintiff  is 
informed  and  believes  that  the  firm  acted  as  the  defendant's  agent,  and  no 
fact  is  shown  from  which  such  agency  can  be  inferred  nor  any  statement  made 
of  the  grounds  of  the  plaintiff's  belief  as  to  such  agency. 

Appeal  by  the  defendant.  The  Hampton  and  Branchville  Rail- 
road and  Lumber  Company,  from  an  order  of  the  Supreme  Court, 
made  at  the  New  York  Special  Term  and  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  23d  day  of  Septem- 
ber, 1901,  denying  the  defendant's  motion  to  vacate  an  attachment 
on  the  papers  upon  which  it  was  granted. 
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Willis  B.  Dowd^  for  the  appellant. 

Eustace  Conway^  for  the  respondent. 

Inobahah,  J. : 

The  attachment  was  granted  upon  a  complaint  verified  in  the 
usual  form  and  upon  an  affidavit  of  the  plaintiff.  The  action  is  to 
recover  the  damages  sustained  bj  the  failure  to  perform  a  contract 
for  the  sale  of  certain  lumber,  the  contract  being  made  by  the  firm 
of  Campbell  &  Scherer.  The  complaint  alleges  that  the  plaintiff  is 
informed  and  believes  that  Camptell  &  Scherer  acted  as  commission 
agents  for  the  defendant  company  and  not  in  their  own  behalf ;  that 
said  agency  was  a  secret  agency  and  unknown  to  this  plaintiff  and 
was  first  known  to  him  in  the  year  1898  after  the  commencement  of 
a  suit  in  the  City  Court  of  the  city  of  New  York  brought  against 
the  plaintiff  by  the  defendant  company.  The  only  allegation  of  the 
agency  of  Campbell  <&  Scherer  is  this  allegation  in  the  complaint 
upon  information  and  belief.  There  was  no  affidavit  presented  to 
tho  judge  granting  the  attachment  tending  to  show  any  fact  from 
which  such  agency  can  be  inferred,  nor  is  there  any  statement  of 
the  grounds  of  the  plaintiff's  belief  as  to  such  agency.  The  liability 
of  the  defendant  rests  entirely  upon  the  existence  of  such  agency, 
and  to  justify  an  attachment  there  must  be  proof  presented  to  the 
judge  granting  the  same  that  one  of  the  causes  of  action  specified 
in  section  635  of  the  Code  exists  against  the  defendant.  (Code 
Civ.  Proc.  §  636.)  Here  there  is  absolutely  no  proof  that  any  cause 
of  action  existed  against  the  defendant  j  no  proof  that  this  firm  of 
Campbell  &  Scherer  were  the  agents  of  the  defendant,  or  that  the 
defendant  had  any  relation  whatever  to  the  contract  sued  on.  In 
the  al)sence  of  such  proof  the  attachment  should  not  have  been 
granted.     {JIunt  v.  Robinson^  52  App.  Div.  539.) 

It  follows  that  the  order  appealed  from  must  be  reversed,  with 
ten  dollars  costs  and  disbursements,  and  the  motion  to  vacate  the 
attachment  granted,  with  ten  dollars  costs. 

Van  Brunt,  P.  J.,  McLaughlin  and  Lauohlin,  JJ.,  concurred. 

Order  reversed,  vrith  ten  dollars  costs  and  disbursements,  and 
luotion  granted,  with  ten  dollars  costs. 
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Charles  H.  Stone,  as  Sole  Executor,  etc.,  of  Augusta  W.  Stone, 
Deceased,  Respondent,  v.  Samuel  A.  Demabest,  as  Executor, 
etc.,  of  Julia  M.  Teaver,  Deceased,  Appellant,  Impleaded  with 
LuoT  Ann  Hale,  as  Executrix,  and  Georgb  W.  Debevoise,  as 
Executor,  etc.,  of  Joseph  P.  Hale,  Deceased,  and  Others. 

JurMiction  -—  a  non-resident  executor  of  a  deceased  non-resident  of  the  State  of  New 
York  is  a  proper  party  to  an  action  in  relation  to  an  estate  in  which  the  deceased 
was  entitled  to  an  interest. 

In  an  action  brought  in  the  Supreme  Court  of  the  State  of  New  York  by  the 
executor  of  a  person  who,  under  the  will  of  a  deceased  resident  of  that  State,  was 
entitled  to  one-third  of  the  residuary  estate  of  the  testator,  to  recover  from  his 
executors,  who  had  been  appointed  in  the  State  of  New  York  where  the  will 
was  admitted  to  probate,  such  one-third  share,  the  court  has  jurisdiction  of  the 
person  of  an  executor  of  another  beneficiary  entitled  to  a  one-third  interest 
in  the  residuary  estate  under  the  testator's  wiU,  although  such  executor  was 
appointed  in  the  State  of  Massachusetts,  of  which  State  the  deceased  bene- 
ficiary was  a  resident  at  the  time  of  her  death. 

Appeal  by  the  defendant,  Samuel  A.  Demarest,  as  executor,  etc., 
of  Julia  M.  Traver,  deceased,  from  an  interlocutory  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  7tli  day  of  August, 
1901,  upon  the  decision  of  the  court,  rendered  after  a  trial  at  the 
New  York  Special  Term,  overruling  a  demurrer  to  the  amended 
complaint. 

Edward  S.  Clinch^  for  the  appellant. 

Howard  Manafieldy  for  the  respondent. 

Ingbahah,  J. : 

The  complaint  alleges,  and  the  defendant  by  his  demurrer  admits, 
that  by  the  will  of  Joseph  P.  Hale  the  rest,  residue  and  remainder 
of  the  estate  of  the  testator,  after  the  payment  of  certain  legacies, 
was  directed  to  be  divided  into  three  parts,  one  of  such  parts  to  be 
given  to  the  plaintiffs  testatrix,  one  to  the  defendant  Lucy  Ann 
Hale,  the  widow,  in  lieu  of  dower,  and  one  to  the  appellant's  testa- 
trix ;  that  the  appellant's  testatrix  died  in  the  year  1898,  a  resident 
of  the  State  of  Massachusetts ;  that  her  last  will  and  testament  was 
on  the  14th  of  June,  1898,  admitted  to  probate  by  the  Probate  Court 
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in  said  State  having  janBdiction,  and  that  this  appellant  and  his 
co-defendant  William  E.  Traver  are  the  executors  therein  named 
and  have  duly  qualified  as  such  ;  that  the  estate  of  the  said  Joseph 
P.  Hale  has  never  been  divided,  and  that  tlie  defendants,  executors 
of  said  estate,  have  received  a  large  amount  of  peraonal  property 
specified  in  the  complaint ;  that  the  plaintiff  has  demanded  that  the 
said  property  be  distributed  among  those  entitled  thereto  under  the 
said  will,  but  that  the  executors  of  the  said  estate  have  failed 
to  account  therefor.  The  complaint  then  asks  that  the  plaintiff 
have  judgment  against  the  executors  of  Joseph  P.  Hale,  deceased, 
for  the  distributive  share  in  the  estate  of  the  said  Hale,  which,  by 
his  will,  was  given,  devised  and  bequeathed  to  Augusta  W.  Stone, 
the  plaintiff's  testatrix,  the  same  being  one-third  of  the  residuary 
estate  of  Joseph  P.  Hale,  deceased,  and  that  the  rights  of  the  plain- 
tiff as  against  all  the  defendants  be  determined  and  enforced  by 
judgment  in  this  action,  and  for  other  relief.  To  this  complaint  the 
appellant  demurs,  upon  the  ground  "  that  it  appears  upon  the  face 
of  said  complaint  that  the  court  has  not  jurisdiction  of  the  person  of 
the  defendant  as  executor  of  the  last  will  and  testament  of  Julia  M. 
Traver,  deceased." 

Joseph  P.  Hale,  at  the  time  of  his  death,  is  alleged  to  have 
been  a  resident  of  this  State.  His  will  was  admitted  to  probate 
in  the  county  of  New  York,  and  the  defendants,  the  executors  of 
Joseph  P.  Hale,  are  now  acting  as  executors  of  the  said  estate. 
The  action  is  brought,  therefore,  to  reach  property  held  by  the 
executors.  The  letters  testamentary  having  been  issued  by  the 
courts  of  this  State,  the  subjec^matter  of  the  action  is  the  property 
held  by  the  New  York  executors.  The  action  is  not  brought  to 
enforce  any  contract  or  obligation  of  the  appellant  as  executor,  or  of 
liis  testatrix,  nor  to  recover  property  in  his  possession  as  executor, 
or  otherwise ;  but  to  settle  the  rights  of  property  held  in  this  State 
by  resident  executors  of  a  testator  who  was  a  resident  of  this  State 
and  whose  will  was  here  admitted  to  probate ;  and  this  appellant  is 
made  a  party  to  the  action  simply  as  one  interested  in  the  estate 
sought  to  be  settled  in  this  action.  The  appellant's  title  to  or 
interest  in  the  estate  of  Joseph  P.  Hale  accrued  by  grant  of  letters 
testamentary  issued  by  the  Probate  Court  of  the  State  of  Massa- 
chusetts.    His  presence  as  a  party  to  this  action  is  as  a  person 
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Interested  in  the  property,  the  title  to  which  is  involved  in  the 
determination  of  this  action. 

It  is  not  dispnted  bnt  that  the  executors  of  the  estate  of  the  appel- 
lant's testatrix  would  be  proper  parties  defendant  to  this  action, 
but  the  demurrer  is  based  upon  the  ground  that  the  court  has  no 
jurisdiction  over  the  person  of  the  executors  appointed  by  the  courts 
of  a  foreign  State.  We  think  this  objection  is  conclusively  answered 
by  a  series  of  cases  in  tliis  State,  of  which  Toronto  General  Trvst 
Co,  V.  a,  B.  (&  Q.  R.  R.  Co.  (123  K  Y.  37)  is  a  leading  case.  The 
plaintiff  there,  as  a  substituted  trustee,  brought  an  action  in  this 
State  to  recover  certain  property  to  which  he  was  entitled  as  trustee. 
The  will  of  the  testator  creating  the  trust  was  admitted  to  probate  in 
Canada.  By  that  will  one  Muirheid  was  appointed  trustee  of  certain 
personal  property  and  accepted  the  trust.  Subsequently  the  trustee 
died,  and  by  a  decree  of  the  High  Court  of  Justice,  Chancery  Division, 
in  Canada,  the  plaintiff  was  appointed  his  successor,  whereupon  it 
commenced  an  action  to  recover  the  possession  of  personal  property 
belonging  to  the  trust.  The  complaint  was  dismissed  upon  the 
ground  that  the  plaintiff  as  trustee,  appointed  in  a  foreign  country, 
had  no  standing  in  court  to  maintain  an  action  in  this  State.  The 
Court  of  Appeals  held,  reversing  this  judgment,  that  Muirheid,  the 
original  trustee,  could  have  maintained  an  action  in  the  courts  of 
this  State  to  recover  any  of  the  trust  property,  or  for  the  conversion 
of  such  property,  or  for  damages  thereto ;  that  "  such  an  action 
would  not  have  been  in  a  representative  capacity,  but  in  his  own 
right  as  the  legal  owner  of  the  property.  It  might  have  been 
necessary  for  him,  upon  the  trial  of  such  an  action,  to  prove  the 
will  and  put  it  in  evidence  for  the  purpose  of  showing  his  title ;  but 
it  would  not  have  been  necessary  for  him  to  have  the  will  admitted 
to  probate  in  this  state ; "  that  if  Muirheid  had  legal  capacity  to  sue 
here,  any  one  to  whom  he  lawfully  transferred  his  title  had  the  same 
capacity ;  that  the  plaintiff,  having  been  legally  appointed  trustee 
in  Canaca,  was  put  in  the  place  of  Muirheid  and  took  the  same  title 
that  he  had,  and  it  thus  took  the  legal  title  as  trustee  to  whatever 
there  was  of  the  trust  estate ;  and  that  having  been  thus  clothed 
with  the  title  to  the  trust  estate  in  Canada  by  proceedings  in  the 
Canadian  actions,  it  could,  standing  upon  that  title,  maintain  an 
action  here  as  trustee.     This  case  is  now  recognized  as  settling  the 
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question  as  to  the  right  of  a  trustee  appointed  by  a  will  admitted  to 
probate  in  a  foreign  jurisdiction  to  maintain  an  action  in  this  State 
in  relation  to  the  trust  estate. 

If  the  plaintiff  could  maintain  such  an  action  as  the  owner  of  this 
estate,  which  vested  in  him  upon  the  probate  of  the  will  of  his 
testator,  he  certainly  is  a  proper  party  to  an  action  which  involves 
the  title  to  property  in  which  his  testator  was  interested  and  where 
such  interest  passed  to  the  executors  upon  the  grant  of  letters  testa- 
mentary. To  a  complete  determination  of  the  question  as  to  the 
title  of  the  property  held  by  the  executors  of  the  estate  of  Joseph 
P.  Hale,  the  appellant  is  a  necessary  party,  as  the  person  in  whom 
was  vested  the  title  to  a  third  of  the  residuary  estate  of  Joseph  P. 
'Hale ;  and  while  to  establish  the  appellant's  title  it  may  be  necessary 
to  prove  the  proceeding  in  the  Probate  Court  of  Massachusetts,  such 
proof  is  the  evidence  of  his  title.  The  action,  as  before  stated,  is 
not  brought  to  enforce  an  obligation  of  the  appellant's  testatrix 
where  he  is  sued  in  a  representative  capacity.  He  is  made  a  party 
to  this  action  as  the  legal  owner  of  an  interest  in  certain  property 
which  is  the  subject-matter  of  the  action.  The  method  by  which  he 
acquired  such  a  title  is  not  material  so  long  as  the  legal  title  is  vested 
in  him. 

It  follows  that  the  judgment  appealed  from  should  be  affirmed^ 
with  costs. 

Van  Bbunt,  P.  J.,  O'Bbien,  McLaughlin  and  Hatch,  JJ., 
concurred. 

Judgment  affirmed,  with  costs,  with  leave  to  defendant  to  with- 
draw demurrer  and  answer  on  payment  of  costs  in  this  court  and  in 
the  court  below. 


Marie  Louisa  Jaeger,  Eespondent,  v,  Mabgabetha  Koenig,  as 
Executrix,  etc.,  of  John  H.  Koenig,  Deceased,  Appellant 

AppecUfrom  the  Appellate  Term  to  the  Appellate  DiviHon — the  eoneent  of  the  eame 
justices  who  determined  tTie  appeal  to  the  former  court  must  be  obtained. 

Under  section  1344  of  the  Code  of  Civil  Procedure,  which  authorizes  an  appeal 
from  a  determination  of  the  Appellate  Term  to  the  Appellate  Division  by  per- 
mission of  the  "  justices  by  whom  such  appeal  was  determined."  it  is  not  suffi- 
cient to  obtain  permission  from  other  justices  sitting  at  the  Appellate  Term. 
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Appeal  by  the  defendant,  Margaretha  Koenig,  as  executrix,  etc., 
of  John  H,  Eoenig,  deceased,  from  an  order  of  the  Appellate  Term 
of  the  Supreme  Court,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  7th  day  of  December,  1900,  which  reversed  an 
order  of  the  General  Term  of  the  City  Court  of  New  York,  entered 
in  the  office  of  the  clerk  of  said  court  on  the  18th  day  of  July,  1900, 
reversing  an  order  granted  by  the  Special  Term  of  the  City  Court 
of  New  York. 

George  H,  Hart^  for  the  appellant. 

Samuel  ScoviUe^  Jr.^  for  the  respondent. 

MoLaughlin,  J. : 

Appeals  can  only  be  taken  from  determinations  of  the  Appellate 
Term  to  the  Appellate  Division  by  permission  of  the  "  justices  by 
whom  such  appeal  was  determined.^'  (Code  Civ.  Proc.  §  1344.) 
In  the  present  case  such  permission  was  not  obtained,  and,  therefore, 
this  court  is  not  authorized  to  entertain  jurisdiction  of  tlie  appeal. 
It  is  true,  permission  was  obtained  from  other  justices  sitting  at  the 
Appellate  Term,  but  this  does  not  comply  with  the  section  of  the 
Code  referred  to.  Permission  must  be  obtained  from  tJie  justices 
by  whom  such  appeal  was  determined,  and  not  from  others.  The 
reason  of  this  provision  is  manifest.  The  justices  who  made  the 
decision  from  which  an  appeal  is  desired  to  be  taken  are  familiar 
with  the  facts  and  the  legal  questions  involved,  and  for  that  reason 
can  intelligently  determine  whether  the  same  are  of  sufficient 
importance  to  justify  another  court  in  passing  upon  them. 

It  follows,  therefore,  that  inasmuch  as  this  court  has  no  authority 
to  hear  the  appeal,  the  cause  must  be  stricken  from  the  calendar. 

Van  Brunt,  P.  J.,  Ingeaham  and  Laughlin,  JJ.,  concurred. 

Cause  stricken  from  tho  calendar. 
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Hbnet  Gansbbrg,  as  Administrator,  etc.,  of  Doha  or  Dobathea 
Gansbebg,  Deceased,  Eespondeut,  v.  Adelheid  Sagemohl, 
Appellant. 

Action  <U  law — the  court  cannot  discharge  the  jury  and  itself  decide  the  case. 

In  an  action  at  law  the  court  has  no  power  against  the  objection  of  either  party 
to  discharge  the  jury  and  in  its  absence  pass  upon  the  questions  presented.  If 
the  evidence  conclusively  establishes  the  right  of  either  party  to  recover,  the 
court  should  direct  a  verdict  but  cannot  properly  dismiss  the  jury  and  decide 
the  case  itself. 

Appeal  by  the  defendant,  Adelheid  Sagemohl,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  3d  day  of  May, 
1901,  upon  the  decision  of  the  court  rendered  after  a  trial  at  the 
New  York  Trial  Term,  the  jury  having  been  dismissed  by  the  court, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  30th  day 
of  April,  1901,  denying  the  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

Everett  B,  Heymann^  for  the  appellant. 

H,  Randolph  Anderson^  for  the  respondent. 

McLaughlin,  J. : 

On  the  8th  of  September,  1898,  Dora  Gansberg,  the  plaintiffs 
intestate,  drew  from  the  Dry  Dock  Savings  Institution  in  the  city 
of  New  York  the  sum  of  $1,609.13,  which  she  then  had  on  deposit 
and  immediately  thereafter  she  redeposited  the  same  sum  in  the 
same  institution  in  the  joint  names  of  herself  and  the  defendant. 
She  was,  at  the  time,  accompanied  by  the  defendant,  and  a  pass 
book  was  issued  by  the  savings  institution  in  their  joint  names.  A 
few  days  subsequent  to  this  transaction  Dora  sailed  for  Europe, 
where  she  died  intestate  on  the  eighth  of  October  following.  After 
her  death  the  defendant  surrendered  to  the  savings  institution  the 
pass  book  and  drew  the  money  represented  by  it.  In  February, 
1899,  Henry  Gansberg,  a  brother  of  Dora's,  was  appointed  her 
administrator,  and  as  such  brought  this  action  to  recover  from  the 
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defendant  the  money  which  she  drew  from  the  Bavings  institu- 
tion. He  had  a  judgment  for  the  amount  claimed,  from  which 
the  defendant  has  appealed. 

The  conclusion  at  which  we  have  arrived  renders  it  unnecessary 
to  consider  at  length  the  evidence  introduced  upon  the  trial  by  the 
respective  parties,  from  which  it  appeared  in  short  on  the  part  of 
the  defendant  that  the  intestate  intended  that  whatever  property 
she  had  left,  including  the  money  in  question,  at  the  time  of  her 
death,  should  go  to  the  defendant  and  that  she  did  not  want  her 
brother,  under  any  circumstances,  to  have  any  of  it,  while  on  the 
part  of  the  plaintiflE,  evidence  was  introduced  to  the  effect  that  the 
money  referred  to  was  deposited  in  the  savings  institution  in  the 
manner  in  which  it  was  for  the  sole  purpose  of  enabling  the  defend- 
aiat  to  draw  money  from  the  bank  while  Dora  was  in  Europe  and 
forward  it  to  her,  and  that  when  Dora  returned,  the  balance,  if  any, 
was  to  be  transferred  to  her.  This  evidence  consisted  chiefly  in  a 
written  statement  signed  by  the  defendant,  and  it  seems  that  the 
learned  trial  justice  reached  the  conclusion  that  it  was  conclusive 
upon  the  defendant  as  to  her  rights  in  the  subject-matter  of  the 
action.  The  intention  of  the  parties  in  making  the  deposit  in  the 
savings  institution  in  the  manner  in  which  it  was  made  was  a  ques- 
tion of  fact  which  under  all  the  facts  presented,  was  for  the 
determination  of  the  jury.  {Wood  v.  Zomstorffy  59  App.  Div. 
538 ;  De  Puy  v.  Stevens^  37  id.  289.)  Nor  was  the  statement 
signed  by  the  defendant  conclusive  as  to  her  right  to  this  fund. 
She  testified  she  did  not  understand  the  nature  and  character  of  the 
paper  at  the  time  she  signed  it,  and  under  all  the  facts  connected 
with  its  execution,  we  think  this  also  should  have  been  submitted  to 
the  jury.  The  defendant  could  not  read  English ;  she  spoke  it  very 
imperfectly ;  and  according  to  her  testimony,  the  contents  of  the 
paper  were  translated  into  German  before  she  could  understand  it, 
and  that  a  correct  titmslation  was  not  given.  If  this  were  true, 
then  manifestly  the  statement  was  not  binding  upon  her. 

At  the  close  of  the  trial  the  defendant  moved  to  dismiss  the  com- 
plaint, and  the  plaintiff  moved  for  the  direction  of  a  verdict.  The 
learned  trial  justice  announced  that  in  his  opinion  there  was  nothing 
for  the  jury  to  pass  upon  —  that  only  a  question  of  law  was  pre- 
sented —  and  he  suggested  that  the  jury  should  be  discharged  and 
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the  case  sabmitted  upon  briefs.  The  plaintiff's  counsel  announced 
his  willingness  to  adopt  the  suggestion  of  the  trial  justice,  but  the 
defendant's  counsel,  instead  of  doing  so,  stated  that  he  desired  to 
make  a  motion  for  a  dismissal  of  the  complaint  and  not  for  the 
direction  of  a  verdict,  to  which  the  learned  trial  justice  responded : 
^'  Do  I  understand  by  that,  in  case  I  deny  your  motion  to  dismiss, 
you  want  to  go  to  the  jury  ? "  and  defendant's  counsel  answered : 
"  Yes ; "  to  which  the  trial  justice  replied :  "  I  deny  your  motion  to 
dismiss,"  and  defendant's  counsel  took  an  exception.  The  plaintifiPs 
counsel  thereupon  said  he  would  follow  the  court's  suggestion  and 
was  wiUing  to  withdraw  a  juror,  and  the  trial  justice  responded  that 
he  was  not  going  to  submit  the  case  to  the  jury,  and  asked :  "  Do 
you  want  me  to  decide  it  now  or  deliberate  ? "  to  which  plaintiflPs 
counsel  responded :  "  I  wish  that  you  would  decide  it  now,"  and 
defendant's  counsel  said :  "  Then^  I  would  rather  submit  briefs." 
The  court  thereupon  discharged  the  jury  and  defendant's  counsel 
excepted. 

We  are  of  the  opinion  that  the  exception  was  well  taken.  The 
court  had  no  power,  it  being  an  action  at  law,  against  the  objection 
of  either  party,  to  discharge  the  jury  and  in  their  absence  pass  upon 
the  questions  presented.  The  Constitution  of  the  State  gave  to  the 
defendant  the  right  to  have  the  questions  of  fact  presented  passed 
upon  by  the  jury,  and  not  by  the  court.  This  right  she  might 
waive,  but  she  could  not  be  deprived  of  it  by  the  court.  If  all  of 
the  facts  essential  to  a  recovery  were  undisputed,  or  if  they  so  con- 
clusively established  the  cause  of  action  as  to  justify  the  withdrawal 
of  the  case  from  the  jury  by  directing  it  to  render  a  verdict  one  way 
or  the  other,  it  nevertheless  was  necessary  that  the  jury  should  ren- 
der the  verdict  and  that  that  should  be  done  in  the  presence  of  the 
court,  unless  the  presence  of  the  jury  was  waived  by  consent. 
{Ilodges  v.  Eastan,  106  U.  S.  408 ;  Cahill  v.  Chicago,  M,  ik  St 
P.  Ry.  Co.,  74  Fed.  Rep.  285.)  This  was  not  done;  on  the 
contrary,  the  jury  was  discharged  against  the  defendant's  objec- 
tion and  exception,  and  the  learned  trial  justice  subsequently  ren- 
dered a  decision  upon  which  the  judgment  appealed  from  was 
entered. 

It  follows,  therefore,  that,  for  the  error  thus  committed,  a  new 
trial  must  be  ordered. 
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Judgment  and  order  reversed  and  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event. 

Van  Bbunt,  P.  J.,  Patterson,  O'Beien  and  Laughlin,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 


Jbnnette  Cameeon,  Appellant,   v.  United  Traction  Company, 
Successor  to  the  Troy  City  Railway  Company,  Respondent. 

Ounsolidation  of  street  railtoay  companies  —  an  action  cannot  thereafter  he  brought 
against  one  of  the  constituent  companies — proof  of  service  of  the  summons  on  one 
known  "  to  have  been**  its  president. 

Where  three  street  railway  companies  consolidate  pursuant  to  the  statute  and 
form  a  new  corporation,  an  action  against  one  of  the  constituent  companies, 
commenced  after  the  consolidation  has  heen  perfected,  cannot  he  maintained. 

An  affidavit  alleging  the  service  of  a  summons  upon  the  president  of  a  corpora- 
tion in  an  action  against  it,  which  states  that  the  affiant  knew  the  person  served 
"  to  have  been  **  the  president  of  the  corporation,  and  not  that  he  knew  such 
person  to  he  the  president,  is  not  sufficient  to  confer  on  the  court  jurisdiction 
over  the  corporation. 

Appeal  by  the  plaintiflE,  Jennette  Cameron,  from  an  interlocutory 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  ofiSce  of  the  clerk  of  the  county  of  New  York  on  the  29th 
day  of  April,  1901,  upon  the  decision  of  the  court,  rendered  after  a 
trial  at  the  New  York  Special  Term,  sustaining  a  demurrer  to  the 
complaint. 

Samuel  Aahtortj  for  the  appellant. 

Albert  Hessherg,  for  the  respondent. 

MoLauohlin,  J. : 

On  the  29th  of  November,  1899,  the  Albany  Railway,  Troy  City 
Railway  Company  and  Watervliet  Turnpike  and  Railroad  Company 
entered  into  an  agreement  to  consolidate  their  respective  franchises 
and  merge  their  interests,  and  on  the  thirtieth  of  December  follow- 
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ing  the  agreement  was  consummated  by  the  formation  of  a  new- 
corporation  under  the  name  of  the  United  Traction  Company. 

On  the  17th  of  April,  1900,  tliis  plaintiff  brought  an  action  against 
the  Troy  City  Railway  Company  to  recover  damages  alleged  to  have 
been  sustained  by  her,  on  the  ground  of  the  negligence  of  the  defend- 
ant in  that  action.  The  defendant  in  the  action  then  brought  did 
not  appear  or  interpose  an  answer  to  the  complaint,  and  thereafter  a 
writ  of  inquiry  was  obtained  upon  the  plaintiff's  motion  and  her 
damages  were  assessed  at  the  sum  of  $10,000,  for  which*  on  the  19th 
of  June,  1900,  judgment  was  entered  in  her  favor  against  the  Troy 
City  Railway  Company  and  execution  issued,  which  was  subse- 
quently returned  wholly  unsatisfied.  After  the  return  of  the  execu- 
tion the  plaintiff  brought  this  action,  in  which  she  seeks  to  recover 
from  the  defendant  herein  the  amount  of  the  judgment  recovered 
against  the  Troy  City  Railway  Company. 

The  complaint  contains  two  alleged  causes  of  action.  The  first  is 
predicated  upon  the  judgment  and  the  agreement  entered  into  by 
the  three  companies  above  mentioned,  which  resulted  in  the  consoli- 
dation and  formation  of  the  present  defendant ;  the  other  is  based 
upon  the  judgment  and  the  section  of  the  statute  (General  Railroad 
Law)  which  authorized  the  consolidation.  The  agreement  to  con- 
solidate and  the  judgment  roll  in  the  action  against  the  Troy  City 
Railway  Company  are  referred  to  and  made  a  part  of  the  complaint 
in  this  action.  The  defendant  demurred  to  the  complaint  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  demurrer  was  sustained,  and  from  the  interlocutory 
judgment  entered  plaintiff  has  appealed. 

The  complaint  does  not  state  a  cause  of  action  against  the  defend- 
ant. The  cause  of  action  attempted  to  be  alleged  is  predicated  upon 
the  judgment  which  the  plaintiff  recovered  against  the  Troy  City 
Railway  Company,  and  her  right  to  recover  against  the  present 
defendant  depends  upon  that  judgment.  This  judgment  is  not, 
and,  from  the  very  nature  of  things,  cannot  be  binding  upon  -he 
defendant.  If  it  could,  then  its  property  could  be  taken  from  it 
without  due  process  of  law.  It  was  not  a  party  to  the  action  which 
resulted  in  the  judgment,  and  it  has  never  had  an  opportunity  to 
dispute  the  validity  of  the  plaintiff's  claim  which  resulted  in  the 
judgment.    Indeed,  it  had  no  knowledge,  so  far  as  appears,  either 
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of  the  commencement  or  prosecution  of  the  action  and  manifestly 
cannot  be  bound  by  it.  Before  one  can  be  bound  by  a  judgment  an 
opportunity  must  be  given  him  to  defend  the  action  or  proceeding 
which  results  in  the  judgment ;  in  other  words,  he  must  have  his 
day  in  court,  because  this  is  guaranteed  to  him  by  the  Constitution. 
The  action  which  resulted  in  the  judgment  in  favor  of  the  plaintiff 
it  will  be  remembered  was  not  commenced  until  after  the  consolida- 
tion had  in  fact  taken  place,  and  at  that  time  the  Troy  City  Railway 
Company  had  ceased  to  exist  {Miner  v.  If.  T.  C,  cfe  H.  R,  R.  R.  Co.y 
123  N.  T.  242),  except  so  far  as  its  corporate  life  bad  been  continued 
by  legislative  act.  After  the  consolidation  had  taken  effect,  all  the 
debts  and  liabilities  incurred  by  either  of  the  corporations  which 
were  merged  in  the  United  Traction  Company  attached  to  the  latter 
corporation  and  could  be  enforced  against  it  and  its  property  to  the 
same  extent  as  if  incurred  or  contracted  by  it.  Had  the  action  been 
pending  at  the  time  of  the  consolidation,  then  it  could  have  been 
prosecuted  to  final  judgment  or  the  new  corporation  could  have 
been,  by  order  of  the  court,  substituted  as  a  party.  (Railroad  Law 
[Laws  of  1890,  chap.  565],  §  73.) 

The  demurrer  was  also  properly  sustained  for  another  reason. 
The  judgment  upon  which  the  plaintiff  bases  her  right  to  maintain 
the  action  is,  so  far  as  appears  from  the  complaint  and  the  papers 
therein  referred  to,  void.  It  does  not  appear  that  the  summons  was 
ever  served  upon  tlie  Troy  City  Railway  Company.  The  United 
Traction  Company,  as  already  indicated,  was  formed  by  the  con- 
solidation of  the  companies  named  on  the  30th  of  December,  1899. 
The  plaintiff  did  not  bring  her  action  against  the  Troy  City  Rail- 
way Company  until  April,  1900.  The  affidavit  of  service  by  which 
it  is  alleged  the  court  acquired  jurisdiction  to  render  the  judgment 
referred  to,  is  to  the  effect  that  the  person  making  the  service  knew 
the  person  served  "  to  have  been  the  President  of  the  said  the  Troy 
City  Railway  Company,"  and  not  that  he  knew  such  person  to  he  the 
president.  In  order  to  bind  a  corporation,  service  must  be  made 
upon  an  officer  of  it ;  not  on  one  who  has  been,  but  one  who  is;  who 
has  authority  to  speak  and  act  for  it,  and  protect  its  interests.  It  needs 
no  authorities  to  establish  the  proposition  that  service  upon  a  person 
who  "  has  been  "  but  who  is  not  at  the  time  of  service  an  officer  of 
a  corporation,  is  ineffectual  for  any  purpose.     Therefore,  so  far  as 


Digitized  by 


Googk 


560  HICKOK  V.  BUNTING. 

FmsT  Department,  Januaby  Term,  1902.  [Vol.  67. 

appears  from  the  allegations  of  the  complaint,  the  court  never 
acquired  jurisdiction  of  the  Troy  City  Bailway  Company  and  the 
judgment  rendered  against  it  was  void,  and  no  rights  whatever,  so 
far  as  the  plaintijQE  is  concerned,  could  be  predicated  upon  it. 

The  judgment  appealed  from,  therefore,  must  be  affirmed,  with 
costs,  with  leave  to  the  plaintiff  to  amend  her  complaint  within 
twenty  days  on  payment  of  costs  in  this  court  and  in  the  court 
below. 

Van  Brunt,  P.  J.,  and  O'Brien,  J.,  concurred ;  Patterson  and 
Laughlin,  JJ.,  concurred  in  result. 

Judgment  affirmed,  with  costs,  with  leave  to  plaintiff  to  amend 
in  twenty  days  on  payment  of  costs  in  this  court  and  in  the  court 
below. 


Gbrardine  H.  Hiokok,  Eespondent,  v.  Elizabeth  M.  Bunting  and 
Jennie  E.  B.  Moore,  as  Executrices,  etc.,  of  Ella  F.  Bunting, 
Deceased,  Appellants. 

A  written  statement  that  a  mm  ofnumey  is  hdd  "  in  trust"  for  another — it  ereaies 
no  trust  if  there  be  no  res — recital  insufficient  to  show  a  consideration — question 
whether  an  instrument  was  the  act  of  a  decedent  and  had  a  consideration  —  testi- 
mony  incompetent  as  relating  to  a  transaction  with  a  decedent — if  received  it  will 
be  considered — credibility  of  an  interested  witness. 

An  instrument  in  the  following  form: 

"  New  York,  Deeemher     ,  laW. 

**  Having  been  cause  of  a  money  loss  to  my  friend  Gerardine  H.  Hickok,  I 

have  given  her  three  thousand  dollars.    I  hold  this  amount  in  trust  for  her, 

and  one  year  after  date  or  thereafter  on  demand  I  promise  to  pay  to  the  order 

of  Gerardine  H.  Hickok,  her  heirs  or  assigns,  three  thousand  dollars,  with 

interest. 

••  1.  16,  '94.  ELLA  P.  BUNTING. 

"216EastiaSt.,N.  Y." 

does  not  create  a  trust,  as  there  is  no  f^  to  which  the  trust  can  attach,  but  it  is 

valid  as  a  promissory  not«. 
The  recital  in  the  instrument  that  the  maker  had  been  the  cause  of  a  money  loss 

to  the  payee,  is  of  itself  insufficient  to  show  the  existence  of  a  present  legal 

consideration  or  that  an  enforcible  obligation  had  ever  existed. 
Evidence,  given  in  an  action  brought  upon  the  instrument  after  the  death  of  the 

maker,  which  raises  a  question  of  fact  whether  the  instrument,  the  body  of 
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which  was  in  the  handwriting  of  the  payee  and  the  signature  and  date  in  the 
handwriting  of  the  maker,  was  executed  and  delivered  as  the  act  of  the 
deceased  maker,  and  whether  the  same  was  supported  by  a  sufficient  consid- 
eration, considered. 

Where  evidence,  inadmissible  under  section  829  of  the  Code  of  Civil  Procedure 
is  received  without  objection,  it  may  be  considered  by  the  court. 

The  question  of  the  credibility  of  an  interested  witness  is  for  the  jury  to 
determine. 

Van  Brunt,  P.  J.,  dissented. 

Appeal  by  the  defendants,  Elizabeth  M.  Bunting  and  another, 
as  executrices,  etc.,  of  Ella  F.  Banting,  deceased,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  3d  day  of  June, 
1901,  upon  the  verdict  of  a  jury  rendered  by  direction  of  the  court. 

Herbert  ParaonSj  for  the  appellants. 

Alfred  B,  Oruikahank^  for  the  respondent 

Hatch,  J. : 

This  action  was  brought  to  recover  upon  an  instrument  in  writ- 
ing, of  which  the  following  is  a  copy  : 

"  New  York,  December    ,  1893. 

"  Having  been  cause  of  a  money  loss  to  my  friend  Gerardine  H. 
Hickok,  I  have  given  her  three  thousand  dollars.  I  hold  this  amount 
in  trust  for  her,  and  one  year  after  date  or  thereafter  on  demand  I 
promise  to  pay  to  the  order  of  Gerardine  H.  Hickok,  her  heirs  or 
assigns,  three  thousand  dollars,  with  interest. 
''  1, 16,  '94.  ELLA  F.  BUNTING. 

*'  216  East  12  St.,  N.  Y." 

The  instrument  remained  in  the  possession  of  the  plaintiff  after 
its  alleged  delivery  to  her,  and,  as  she  is  the  person  now  seeking  to 
•enforce  the  same  against  the  estate  of  the  deceased,  the  rights  and 
liabilities  created  by  it  are  not  affected  by  the  intervention  of  third 
parties.  The  instrument  begins  by  reciting  that  the  deceased  had 
been  the  cause  of  a  money  loss  to  the  plaintiff,  for  which  she  had 
given  her  $3,000.  How  such  loss  was  occasioned  is  not  expressed 
in  the  instrument,  nor  was  it  shown  upon  the  trial;  and  while 
the  instrument  recites  that  the  decedent  has  given  the  plahitiff 
App.  Div.— Vol.  LXVIL        36 


Digitized  by 


Googk 


562  HICKOK  v,  BUNTING. 

FiBST  Department,  Jaituart  Term,  1902.  [Vol.  87. 

(3,000,  yet  the  proof  upon  the  trial  distinctly  establishes  that  no 
money  passed  between  the  parties,  and  at  the  time  of  the  alleged 
delivery  of  the  instrament  no  money  was  present  or  delivered  by 
the  deceased  to  the  plaintiff  or  to  any  one  else.  Except,  tlierefore, 
as  this  language  may  be  construed  as  bearing  upon  a  consideration 
for  the  instrument  itself,  it  has  no  force.  The  language  following 
contains  what  would  be  a  good  declaration  of  trust,  assuming  that 
there  was  a  r^  to  which  it  could  attach.  It  is  not  claimed  by  the 
plaintiff,  nor  does  the  evidence  establish  that  the  deceased  had  at 
the  time  of  the  execution  of  the  instrument,  assuming  that  she 
executed  it,  $3,000  or  any  other  sum  of  money,  or  other  property 
representing  it,  which  was  set  apart  or  in  any  manner  placed  so  that 
it  could  become  the  subject  of  a  trust.  In  order  to  constitute  a 
trust  there  must  he  Ares  to  which  it  can  attach,  and  where  that  does 
not  exist  there  is  nothing  which  can  be  made  the  subject  of  a  trust. 
{Barrier  v.  Sidway^  124  N.  T.  538 ;  Curry  v.  Ptmera,  70  id.  212.) 
It  is,  therefore,  evident  that  this  instrument  did  not  constitute  the 
deceased  a  trustee  of  tlie  plaintiff  for  the  $3,000  or  of  any  other  sum 
or  property,  and  no  liability  attached  to  her  estate  in  such  capacity. 

Following  the  declaration  of  trust  the  instrument  contains  a  prom- 
ise  to  pay  one  year  after  date,  or  on  demand,  to  the  m*der  of  the 
plaintiff,  her  heirs  or  assigns,  $3,000,  with  interest.  There  are  no 
words  of  limitation  of  this  promise  in  the  language  preceding  it. 
The  promise  to  pay  is  express,  and  is  to  the  order  of  the  payee,  and 
it  contains  every  essential  element  to  constitute  a  promissory  note  as 
defined  by  the  Negotiable  Instruments  Law  (Laws  of  1897,  cliap. 
61 2,  §  320),  and  by  authority.  {Camwright  v.  Gray^  127  N.  T.  92.) 
It  is  quite  probable  that  the  note  is  negotiable  and  subject  to  the  law 
merchant ;  but  whether  it  is  or  not  is  of  no  consequence  in  the 
present  case,  for  the  reason  that  the  rights  and  liabilities  of  the 
parties  affected  by  it  are  in  no  wise  changed,  whether  it  be  negoti- 
able or  non-negotiable ;  and  as  respects  consideration  and  delivery, 
it  is  subject  to  the  same  rules  in  either  case.  {Ca/mwrigkt  v.  Oray^ 
supra.)  The  plaintiff  was,  therefore,  correct  in  declaring  upon  the 
instrument  as  a  promissory  note. 

If  the  instrument  itself  was  the  act  of  the  deceased  and  was 
founded  upon  a  good  consideration,  support  would  clearly  exist  for 
the  direction  of  a  verdict,  made  by  the  court,  in  favor  of  the  plain- 
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tiff  for  the  amount  secured  to  be  paid  by  it.  It  was  conceded  upon 
the  trial  that  the  signature  and  the  date  attached  to  the  instrument 
were  in  the  handwriting  of  the  deceased,  and  the  court  seems  to 
have  assumed  that,  as  such  fact  was  conceded,  the  liability  of  the 
deceased  to  pay  the  sum  secured  by  it  was  established ;  and  upon 
this  theory  he  directed  the  jury  to  find  a  verdict  for  the  sum  secured 
to  be  paid.  Unless  the  evidence  given  upon  the  trial  raised  a  ques- 
tion of  fact  for  the  determination  of  the  jury  as  to  whether  the 
instrument  as  a  whole  was  the  act  of  the  deceased,  founded  upon  a 
good  consideration,  the  direction  of  the  court  was  clearly  right  and 
the  judgment  entered  thereon  should  be  sustained. 

The  plaintiff  was  called  as  a  witness  and  testified  that  she  had 
money  transactions  with  the  deceased  prior  to  December,  1893,  and 
that  between  the  eighteenth  and  twentieth  of  that  month  she  was 
at  the  house  of  the  deceased,  and  wrote  the  body  of  the  note  at  her 
dictation  and  at  her  request,  and  that  there  was  no  one  else  present  at 
the  time  when  the  note  was  written.  Whether  the  note  was  signed 
at  this  time  tlie  witness  does  not  state,  but  it  was  not  then  delivered, 
as  the  witness  further  testified  that  in  January,  1894,  but  upon 
what  day  she  did  not  recollect,  she  received  the  instrument  in  a 
letter  sent  to  her  by  the  deceased.  This  is  the  only  evidence  in  the 
case  showing  that  the  body  of  the  instrument  was  Written  at  the 
dictation  of  the  deceased,  and  that  part  of  it  is  conceded  to  be  in 
the  handwriting  of  the  plaintiff.  It  is  evident  that  the  evidence 
disclosed  a  personal  transaction  between  the  plaintiff  c^nd  the  deceased, 
and  was,  therefore,  inadmissible  under  section  829  of  ftie  Code  of  Civil 
Procedure.  No  objection,  however,  was  interposed  by  the  defend- 
ants to  the  admission  of  the  testimony,  and  it,  therefore,  became 
proof  in  the  case  which  the  court  was  entitled  to  consider.  The 
plaintiff  was,  however,  an  interested  witness  and  the  question  of  her 
credibility  was  for  the  jury ;  it  was  within  their  province  to  dis- 
believe her  upon  this  subject.  {EVwood  v.  Western  Union  Tel, 
Co.,  45  N.  Y.  549  ;  Volhma/r  v.  M.  R.  Co.,  134  id.  413.)  So  far, 
therefore,  as  this  testimony  tended  to  show  that  the  instrument  was 
the  act  of  the  deceased,  it  was  clearly  a  question  for  the  jury,  as  was 
also  the  evidence  respecting  its  delivery. 

In  support  of  the  fact  of  delivery  the  plaintiff  called  Garret  H. 
Underhill,  a  nephew  of  plaintiff,  and  his  wife,  who  gave  evidence 
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tending  to  show  that  the  plaintiflE  received  the  instrument  in  a  letter 
at  Plainfield,  N.  J.,  where  the  witnesses  then  lived  and  where  the 
plaintiff  was  then  stopping.  These  witnesses,  however,  did  not  see 
the  note  removed  from  the  letter,  nor  were  they  able  to  state  that 
they  saw  it  on  the  day  when  the  letter  was  received.  The  wife 
testified  that  the  plaintiff  received  a  great  many  letters,  and  she  was 
not  able  to  state  that  she  saw  the  letter  which  contained  the  instru- 
ment opened,  but  both  witnesses  testified  that,  at  about  the  time  of 
receiving  the  note,  plaintiff  exhibited  it  to  them.  This  is  all  the  testi- 
mony for  the  plaintiff  tending  to  establish  the  delivery  of  the  note,  and 
it  seems  clear  that  upon  this  subject,  if  there  were  no  other  proof,  a 
question  of  fact  was  presented  for  the  jury.  That  plaintiff's  testi- 
mony upon  tliis  subject  was  subject  to  the  jury's  scrutiny  is  clear 
beyond  question;  and  the  testimony  of  the  other  two  witnesses 
when  closely  examined,  shows  that  in  or  about  January,  1894,  they 
saw  this  instrument  at  their  house  in  Plainfield,  N.  J. ;  that  it  was 
the  subject  of  conversation,  and  that  a  letter  had  been  received  by 
the  plaintiff  at  about  that  time.  Whether  this  instrument  came  in 
that  letter  or  not,  the  witnesses  ai*e  unable  to  state,  and  it  is  evident 
that  their  information  upon  that  subject  is  mainly  derived  from  the 
declaration  of  the  plaintiff  at  the  time,  and  the  jury  would  have 
been  so  authorized  to  find.  The  question,  therefore,  of  the  delivery 
of  the  instrument,  as  the  act  of  the  deceased,  became  a  question  for 
the  jury  upon  this  testimony,  notwithstanding  the  admission  that 
the  signature  and  date  were  in  the  handwriting  of  the  deceased. 

Upon  this  subject  the  defendants  offered  testimony  tending  to 
establish  that  the  deceased  and  her  sisters  had  loaned  to  the  plain- 
tiff $1,000,  to  secure  which  two  daughters  of  the  plaintiff  executed 
and  delivered  their  promissory  note,  which  was  indorsed  by  the 
plaintiff.  The  evidence  of  the  sisters  tended  to  establish  the  fact 
that  this  money  was  in  fact  loaned  to  the  plaintiff  and  that  she 
recognized  the  obligation  to  pay  the  same.  This  loan  was  made  by 
the  deceased  and  her  sister  over  four  years  after  the  execution  and 
delivery  of  the  instrument,  the  subject  of  this  action,  and  it  still 
remains  unpaid.  Evidence  was  further  given  tending  to  sliow  that 
the  deceased  and  her  sister  Elizabeth  were  maiden  ladies  living  in 
most  intimate  relationship  and  having  a  joint  bank  account;  the 
surviving  sister  had  never  heard  or  knew  of  any  indebtedness  of  the 
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deceased  to  the  plaintiff,  either  moral  or  legal.  It  is  true  that  the 
plaintiff  gave  evidence  tending  to  show  that  the  loan  of  the  $1,000 
was  made  to  her  daughters,  and  that  she  was  an  accommodation 
indorser  thereon.  Assuming  that  the  jury  would  have  been 
so  authorized  to  find,  the  fact  remains  that  the  obligation  of 
the  deceased  to  pay  the  ^3,000  note  existed,  and  had  long  since 
become  due.  At  the  time  when  this  loan  was  obtained  the 
plaintiff  had  a  right  to  demand  enforcement  of  the  obligation 
against  the  deceased,  and  this  presents  a  pertinent  circumstance  for 
the  jury  as  bearing  upon  the  execution  and  delivery  of  the  instru- 
ment, as  well  as  the  consideration  for  the  same.  In  addition  to  this^ 
a  number  of  letters  were  introduced,  which  passed  between  the 
plahitiff  and  the  deceased  and  her  sisters  which  constitute  important 
evidence,  in  view  of  the  fact  that  in  none  of  them  is  there  any 
suggestion  of  any  indebtedness  on  the  part  of  the  deceased  to  the 
plaintiff,  until  after  the  death  of  the  deceased,  when  plaintiff  wrote 
to  Elizabeth  that  the  deceased  had  given  her  $3,000,  which  she 
very  kindly  called  a  personal  obligation.  In  addition  to  this,  the 
defendants  called  the  expert  Carvalho,  who  testified  that  the  body 
of  the  note  was  in  different  ink  from  that  of  the  signature  and  was 
of  a  comparatively  younger  date.  Taking  all  of  this  testimony  into 
consideration  and  the  circumstances  attending  the  transaction,  it  is 
evident  that  a  question  of  fact  was  fairly  presented  for  the  deter- 
mination of  the  jury  as  to  whether  the  instrument  was  executed  and 
delivered  as  the  act  of  the  deceased. 

TVe  are  also  of  opinion  that  a  question  was  presented  as  to  whether 
the  note  was  founded  upon  a  good  consideration,  assuming  it  to 
have  been  delivered.  It  is  undoubtedly  the  law  that  whether  the 
instrument  be  negotiable  or  otherwise,  the  promise  to  pay  raises  the 
presumption  of  consideration,  even  though  it  was  not  expressed. 
{Carnw7*lght  v.  Gray^  8upra.)  Such  presumption  may,  however, 
be  overthrown  by  proof,  and  when  attacked  by  substantive  testi- 
mony becomes  a  question  of  fact  for  the  determination  of  a  jury. 
The  evidence  bearing  upon  \\\q  question  of  consideration,  so  far  as: 
the  plaintiff  is  concerned,  is  found  in  the  recital  of  the  instrument 
and  in  her  testimony  and  declarations.  The  recital  is  that  the 
deceased  had  been  the  cause  of  a  money  loss.  This  standing  alone 
would  be  insufficient  to  show  tlie  existence  of  a  present  legal  con- 
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sideration  or  that  an  enforcible  obligation  had  ever  existed.  It  is 
well  settled  that  a  mere  moral  or  conscientious  obligation,  uncon- 
nected with  a  prior  legal  or  equitable  claim,  is  not  sufficient  consid- 
eration to  support  an  express  promise.  ( Wennall  v.  Adnet/y  3  Bos. 
&  Pull.  247,  note,  249 ;  Smith  v.  Ware,  13  Johns.  257 ;  JShle  v. 
tfudson,  24  Wend.  97 ;  Stemhergh  v.  Provoost,  13  Barb.  365.) 
The  consideration  which  the  law  recognizes  must  be  founded  upon  the 
existence  of  a  legal  or  equitable  obligation,  which  might  at  some  time 
have  been  enforced  by  legal  remedies,  or  from  which  appear  sufficient 
facts  upon  which  to  found  an  estoppel  denying  right  in  the  promisor 
to  dispute  his  legal  obligation.  {O^HoMra  v.  Bdbinson,  63  Hun,  569.) 
The  testimony  of  the  plaintiff  adds  little,  if  any,  force  to  the  recital 
contained  in  the  instrument.  She  testified  that  she  had  had  money 
transactions  with  the  deceased,  and  that  in  the  final  conversation 
with  her  the  deceased  spoke  of  "  the  subject  of  her  feeling  that  she 
owed  me  —  of  her  owing  me  money  had  been  discussed  several  times 
before,  indeed  frequently,  because  it  was  a  debt."  In  a  letter  to 
the  sister  after  the  death  of  the  deceased  she  speaks  of  it  as  a  gift 
which  the  deceased  ^'kindly  called  a  personal  obligation."  The 
daughter  of  the  plaintiff  testified  that  she  had  a  conversation  with 
the  deceased  in  which  the  deceased  upbraided  her  for  not  paying 
back  the  loan  upon  the  note,  which  she  had  given,  and  the  witness 
said,  "you  need  not  make  such  a  fuss  about  that  thousand  dol- 
lars; you  lost  $3,000  of  my  mother's,"  and  she  said  "that  has 
nothing  whatever  to  do  with  that,  that  is  between  thy  mother  and 
myself."  If  we  eliminate  the  declaration  of  the  plaintiff  that  the 
deceased  owed  her  a  debt,  then  we  have  nothing  in  the  oral  testi- 
mony or  in  the  recital  of  the  instrument  to  establish  that  there  at 
any  time  existed  a  legal  enforcible  obligation  against  the  deceased 
in  favor  of  the  plaintiff,  or  that  the  facts  were  of  such  a  character 
as  would  estop  the  deceased  from  denying  her  legal  obligation  for 
the  payment  of  the  money.  The  statement  of  the  plaintiff  that 
there  existed  a  debt  was  subject,  as  we  have  already  observed,  to 
the  scrutiny  of  the  jury ;  and  the  daughter's  testimony,  by  reason 
of  the  relationship,  was  also  subject  to  the  same  scrutiny ;  but  if 
not,  her  statement  did  not  show  the  requisite  facts  from  which  could 
be  found  consideration  for  the  promise  to  pay.  Undoubtedly  this 
testimony  of  a  recognition  of  some  sort  of  liability  was  entitled  to 
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•consideration  in  support  of  the  presumption  raised  by  tlie  express 
promise  to  pay  contained  in  the  instrument,  but  this  was  not  con- 
clusive, and  like  the  question  of  execution  and  delivery,  was  to  be 
determined  based  upon  a  consideration  of  the  testimony  oflEered  by 
the  defendant  and  all  of  the  circumstances  disclosed  by  the  evidence 
arising  out  of  the  surroundings  and  the  relation  of  the  parties.  So 
•considered,  we  think  a  question  of  fact  was  fairly  presented  for  the 
•determination  of  the  jury  as  to  whether  the  instrument  was  executed 
and  delivered  as  the  act  of  the  deceased  and  whether  the  same  was 
founded  upon  a  consideration  sufficient  to  support  it. 

If  these  views  are  correct,  it  follows  that  the  judgment  should  be 
reversed  and  a  new  trial  granted,  with  costs  to  the  appellants  to  abide 
the  event. 

O'Brien,  Inoraham  and  McLaughlin,  JJ.,  concurred;  Van 
Brunt,  P.  J.,  dissented. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellants  to  abide 
event. 


Arnold  L.  Scheurer,  Plaintiff,  v.  Charles  Brown  and  Others, 

Defendants. 

Augusta  A.  Roby,  Plaintiff,  v.  Mary  J.  Sullivan  and  Others, 

Defendants. 

William  Wagner  and  Adolph  Wagner,  Appellants;  Michael 
ScHiFF,  Respondent. 

Assignee  of  a  mortgage  —  ?ie  takes  stUfject  to  equities  —  mortgage  to  secure  future 
advances — how  Jar  valid  as  against  a  junior  incumbrancer. 

An  assignee  of  a  mortgage  takes  subject  to  all  latent  equities  that  exist  in  favor 
of  the  mortgagor  and  of  third  parties,  notwithstanding  that  at  the  time  of  the 
assignment  the  assignor  makes  an  affidavit  that  the  mortgage  is  a  valid  security 
for  the  whole  amount  secured  thereby,  and  that  the  assignee  pays  full  value 
for  the  same. 

Where  a  mortgage  given  to  secure  future  advances  leaves  it  optional  with  the 
mortgagee  whether  or  not  to  make  such  advances,  he  will  not,  as  against  a 
junior  incumbrancer,  be  protected  in  making  advances  after  notice  of  the  exist* 
ence  of  the  junior  incumbrance. 
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Appeal  by  the  defendants,  William  Wagner  and  another,  from 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  5th  day  of  February,  1901,  overruling  said  defendants* 
exceptions  to  the  rulings  and  findings  of  a  referee  in  surplus  pro- 
ceedings and  confirming  the  report  of  said  referee  which  awarded 
priority  to  the  defendant  Michael  SchiS  as  against  the  appellants, 
upon  his  claim  on  a  fourth  bond  and  mortgage. 

Henry  M,  Dater^  for  the  appellants. 
Charles  I.  Schampain^  for  the  respondent. 

Hatch,  J. : 

The  only  question  necessary  to  be  considered  in  the  disposition  of 
this  appeal  is  as  to  the  priority  of  right  to  payment  of  the  mort- 
gages held  by  Michael  Schiff  and  William  Wagner,  respectively. 
All  of  the  other  persons  holding  liens  upon  the  property  have  either 
been  paid  or  are  subordinated  to  the  right  of  the  respective  mort- 
gages, and  the  claims  represented  by  tliem  are  more  than  sufficient 
to  exhaust  the  fund. 

It  appears  from  the  record  that  on  the  6th  day  of  October,  1898, 
Mary  J.  Sullivan,  the  owner  of  the  property,  the  sale  of  which 
under  foreclosure  had  produced  the  surplus,  the  subject  of  this  pro- 
ceeding, made,  executed  and  delivered  to  Edward  Felbel  her  bond 
and  mortgage  for  the  sum  of  $2,500,  with  interest  at  six  per  cent, 
payable  on  the  6th  day  of  January,  1899.  Thereafter,  and  on  the 
1st  day  of  November,  1898,  Felbel  assigned  this  mortgage  to  Michael 
Schiff,  the  respondent  herein,  who  is  now  the  owner  thereof.  On 
the  7th  day  of  October,  1898,  the  said  Mary  J.  Sullivan  executed 
and  delivered  to  William  and  Adolph  Wagner  a  bond  and  mortgage 
to  secure  the  sum  of  $1,800,  this  indebtedness  being  represented  by 
a  certain  promissory  note  and  a  balance  due  for  iron  work  furnished 
upon  the  building  owned  by  Sullivan.  Both  of  these  mortgagea 
have  been  foreclosed,  and  decrees  of  foreclosure  entered  thereon. 

It  is  claimed  by  the  appellants  that  the  mortgage  given  by  Sulli- 
van to  Felbel  was  without  consideration  moving  from  Felbel,  and 
was  in  fact  executed  for  the  benefit  of  Sullivan  and  is  in  fraud  of 
the  appellants'  right.     The  circumstances  surrounding  the  execution 
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and  delivery  of  this  mortgage  are  found  in  the  testimony  of  Felbel^ 
who  states  that  the  mortgage  was  brought  to  him  by  John  SulHvan^ 
the  father  and  agent  of  Mary  J.  Sullivan,  who  requested  him  to 
take  the  same,  and  he  negotiated  with  Sullivan  concerning  it.  At 
the  time  of  its  delivery  to  him  he  advanced  in  money  fifty  dollars 
by  check  payable  to  John  Sullivan,  and  he  leaves  this  payment 
somewhat  in  doubt  as  to  whether  the  check  was  intended  to  be  an 
advance  upon  the  mortgage  or  a  loan  to  Sullivan.  No  other  money 
was  paid  to  John  or  Mary  J.  Sullivan  as  a  consideration  for  the 
mortgage  by  Felbel,  nor  was  there  any  other  consideration  for  the 
mortgage  paid  in  money.  Felbel  states  that  he  had  made  some 
advances  to  John  Sullivan,  represented  by  checks,  prior  to  the  time 
this  mortgage  was  delivered  to  him.  The  checks  themselves  were 
not  produced,  and  no  proof  was  adduced  from  which  it  could  be 
determined  how  much  the  indebtedness  of  Mary  J.  or  John  Sullivan 
was  at  the  time  of  the  delivery  of  the  mortgage.  The  only  state- 
ment concerning  its  amount  was  by  Felbel,  that  Mary  J.  Sullivan 
did  not  owe  him  as  much  as  $500,  and  it  is  clearly  evident  from  the 
whole  of  Felbel's  testimony  that  the  amount  of  his  advances  to 
either  of  the  Sullivans  was  small,  and  the  referee  would  have  been 
justified  in  finding  that  there  was  no  indebtedness  owing  by  Mary 
J.  Sullivan  to  Felbel  at  the  time  of  the  delivery  of  the  mortgage. 
It  further  appeared  by  the  testimony  uf  Felbel  that  thereafter  he 
constituted  John  Sullivan  l)is  agent  to  negotiate  a  sale  of  this  mort- 
gage, and  that  subsequently,  on  the  date  above  mentioned,  Michael 
SchifE  became  its  purchaser. 

According  to  Schitf's  testimony,  he  paid  to  Sullivan  at  the  time 
of  the  assignment  of  the  mortgage  to  him  $2,000,  and  that  one 
Brown  paid  something  more,  while  Brown  testified  that  SchiflE  only 
paid  $1,300  in  cash,  which  was  delivered  to  Sullivan,  and  that  he 
(Brown)  gave  his  check  payable  to  Felbel  for  $700,  and  in  addition 
thereto  he  paid  attorney  and  some  other  fees  not  mentioned, 
amounting  to  $300.  So  that  the  purchase  price  of  the  mortgage,  as 
appears  by  the  testimony  of  all  the  parties,  upon  its  assignment  to 
Schiflf  was  $2,300.  The  check  given  by  Brown  was  delivered  to 
Sullivan,  who  in  turn  delivered  it  to  Felbel ;  and  the  latter  testified 
that  he  paid  over  to  Sullivan  a  part  of  the  same,  and  that  he  still 
owed  Sullivan  a  portion  of  it,  how  much  does  not  clearly  appear. 
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It  is,  therefore,  evident  that  at  the  time  when  this  mortgage  was 
executed  and  delivered  to  Felbol,  nothing  was  paid  therefor  except 
the  $50,  which  furnished  its  only  consideration,  unless  the  hazy 
statement  of  an  indebtedness  as  to  which  the  only  proof  is  that  it 
was  not  '^as  much"  as  |500,  can  be  considered  as  entering  into  the 
consideration.  The  mortgage  executed  to  the  Wagners  was  delivered 
and  recorded  prior  to  the  transfer  to  Schiff,  and  was  then  a  valid 
outstanding  lien  upon  these  premises,  which,  as  against  Felbel,  the 
Wagners  were  entitled  to  enforce,  less  the  sum  which  could  be  con- 
sidered as  having  passed  from  Felbel  to  the  Sullivans,  and  their 
indebtedness  to  him  when  the  mortgage  was  delivered. 

It  is  a  general  rule  of  law  that  one  who  takes  the  assignment  of 
a  mortgage  takes  it  subject  to  all  latent  equities  that  exist  in  favor 
of  the  mortgagor,  and  also  subject  to  like  equities  in  favor  of  third 
persons.  {Schafer  v.  BeiUyj  50  N.  Y.  61.)  The  language  of  Lord 
Thublow  in  Davies  v.  Austen,  1  Ves.  247,  that  "a  purchaser  of  a 
chose  in  action  must  always  abide  by  the  case  of  the  person  from 
whom  he  buys,"  has  been  adopted  and  uniformly  applied  by  the 
courts  of  this  State.  ( Viele  v.  Judson,  82  N.  Y.  32 ;  Trustees  of 
Union  College  v.  Wheeler,  61  id.  88 ;  Owen  v.  Evans^  134  id.  514.) 
Ifor  is  such  result  changed  by  the  fact  that  at  the  time  of  the 
transfer  the  assignor  makes  affidavit  that  the  mortgage  is  a  valid 
security  for  the  whole  amount  secured  by  it,  and  the  assignee  pays 
full  value  for  the  same.  {Schafer  v,  Beilly,  supra.)  Such  acts  can- 
not afiect  the  equities  of  third  parties. 

There  is  some  evidence  in  the  present  case  that  the  assignee, 
Schiff,  at  the  time  when  he  purchased  this  mortgage,  had  notice 
that  the  sums  secured  to  be  paid  by  it  had  not  been  advanced. 
Felbel  at  the  time  of  the  assignment  made  an  affidavit  that  he 
was  the  owner  of  the  mortgage.  Such  affidavit  does  not  appear 
in  the  record,  but  it  is  singularly  suggestive  that  no  one  claims 
that  the  affidavit  showed  that  he  had  advanced  the  face  of  the 
mortgage.  Upon  that  subject,  Felbel  states  that  he  made  the 
affidavit  and  limited  it  to  the  fact  that  he  was  the  owner,  and  that 
he  did  not  tell  anybody  at  the  time  of  the  transfer  as  to  the  amount 
due  upon  it.  Schiff's  statement  is  that  he  remembers  one  question 
being  asked  of  Felbel,  and  that  was  whether  this  mortgage  belonged 
to  him,  and  he  follows  this  by  the  statement  that  he  never  heard 
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that  $2,500  was  not  due  upon  it.  It  is  singularly  suggestive  that 
when  Felbel  was  required  to  make  his  affidavit  no  suggestion  was 
made  or  question  asked  as  to  the  amount  due  upon  this  mortgage, 
or  whether  the  money  represented  by  it  had  been  advanced.  Upon 
this  subject,  Mr.  David  Friedman,  a  clerk  in  the  office  of  the  attor- 
ney for  Mr.  Schiif,  who  searched  the  title  and  was  present  at  the 
time  of  the  transfer,  gives  pertinent  and  instructive  testimony. 
He,  like  the  other  witnesses,  states  that  he  did  not  hear  it  intimated 
that  the  face  of  the  mortgage  had  not  been  advanced,  but  he  does 
say  that  he  told  Brown  and  Schiff  about  a  decision  in  the  Court  of 
Appeals,  "  that  where  a  mortgage  is  given  for  security  it  isn't  as 
valid  as  a  mortgage  passed  for  a  valid  consideration."  It  would 
seem  to  be  evident,  therefore,  that  some  discussion  was  had  respect- 
ing the  consideration  for  this  mortgage.  No  one,  we  think,  can 
read  the  testimony  without,  at  least,  a  misgiving  that  it  was  under- 
stood that  the  actual  money  had  not  been  paid  as  a  consideration 
for  the  mortgage,  and  the  referee  would  have  been  justified  in 
finding  that  SchiflE  in  fact  took  the  mortgage  with  knowledge  of  all 
the  facts ;  but,  however  this  may  be,  it  can  make  no  difference  in 
the  legal  conclusion,  established  by  the  authority  we  have  cited, 
that  this  mortgage  had  no  valid  inception  prior  to  its  assignment  to 
Schiff,  and  at  the  time  of  such  inception  it  was  subject  to  the  lien 
of  the  Wagner  mortgage,  which  in  consequence  now  attaches  as  a 
superior  lien  to  this  surplus. 

Escape  is  sought  from  this  conclusion,  based  upon  a  claim 
that  the  mortgage  to  Felbel  was  in  fact  given  to  secure  advances 
to  be  paid  to  workmen  and  others  in  the  construction  of  a  build- 
ing upon  which  it  was  a  lien.  There  is  nothing  which,  appears 
in  the  mortgage  itself  showing  such  fact.  That  instrument  recites 
a  present  indebtedness  of  $2,500  and  is  in  the  ordinary  form  to 
secure  the  payment  of  a  present  existing  indebtedness  for  a  sum 
of  money.  The  testimony  upon  this  subject  is  made  up  of  Fel- 
bel's  guesses;  and  search  of  this  record  will  be  in  vain  to  find, 
either  in  the  documentary  proof  or  the  oral  testimony,  any  agree- 
ment to  advance  any  sum  of  money  whatever,  and  no  person 
who  testified  had  knowledge  that  a  single  dollar  of  the  money  result- 
ing from  the  sale  of  the  mortgage  went  or  was  intended  to  be  used 
for  any  such  purpose.    All  of  the  proceeds  of  the  mortgage,  except 
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tlie  $700  check  to  Felbel,  were  delivered  to  Sullivan,  and  what  he 
did  with  the  money  no  one  knows.  He  was  not  sworn  as  a  witness, 
and  at  the  time  of  the  hearing  was  out  of  the  State. 

A  mortgage  is  valid  which  is  given  to  secure  f utuix^  advances 
(Aekerman  v.  Ilunsicker^  85  N.  Y.  43),  and  may,  under  certain 
circumstances,  be  good  as  against  a  junior  incumbrancer,  even  though 
all  of  the  advances  have  not  been  in  fact  made.  The  extent  to 
which  it  may  be  enforced,  for  advances  made  after  notice  of  a  junior 
incumbrance,  it  is  not  now  necessary  for  us  to  decide,  and  we  express 
no  opinion  thereon.  It  is  clear,  however,  that  where  the  liability  to 
make  such  advances  is  optional  with  the  mortgagee,  he  will  not  be 
protected  in  making  tliem  after  notice  of  the  existence  of  the  junior 
incumbrance.     (Ilyman  v.  Ilauf^  138  ]S^.  Y.  48.) 

Assuming  that  the  Felbel  mortgage  could  be  upheld  as  having 
been  given  to  secure  future  advances  to  the  workmen  and  con- 
tractors for  the  construction  of  the  building,  there  is  nothing  which 
appears  in  this  case,  either  in  the  mortgage  or  in  the  testimony^ 
which  establishes  or  tends  to  estabHsh  tliat  tbe  mortgagee  was  under 
any  binding  obligation  to  advance  any  money  whatever,  and  it  is 
perfectly  clear  that  at  the  time  when  the  transfer  was  made  to 
Schiff,  the  appellant's  mortgage  was  in  existence,  and  all  parties  had 
notice  thereof,  not  only  constructive  but  actual,  as  Friedman  states 
that  he  told  Brown  and  SchiflE  that  Wagner's  mortgage  liad  been 
given  for  work  at  the  time  of  the  assignment  to  SchiflE.  It  is  evi- 
dent,  therefore,  that  upon  the  proof  as  it  appeara  in  this  record, 
Wagner's  mortgage  was  entitled  to  preference  in  payment,  and  the 
referee  should  have  so  found.  There  are  several  erroneous  rulings 
by  the  referee  in  excluding  testimony  sought  to  be  elicited  from 
Felbel  regarding  the  consideration  of  the  mortgage.  The  appellant 
was  entitled  to  examine  the  witness  upon  sucli  subject  to  the  fullest 
extent.  He  seems  to  have  been  seriously  limited  in  the  examination 
upon  the  theory  that  Felbel's  declarations  were  not  admissible  to 
impeach  the  mortgage  in  SchiflTs  hands.  Such  rule  has  no  applica- 
tion  to  an  examination  respecting  a  consideration  for  the  mortgage 
at  the  time  of  its  delivery.  As  this  question  may  not  again  arise,  it 
is  not  necessary  to  discuss  it  further. 

It  follows  that  the  order  confirming  the  report  of  the  referee 
should  be  revei-sed  and  a  new  referee  be  appointed  to  take  proof. 
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ascertain  and  report  in  accordance  with  the  principles  laid  down  in 
this  opinion  who  of  the  claimants  are  entitled  to  the  surplus  moneys 
and  the  respective  amounts,  with  the  costs  of  this  appeal  to  the 
appellant. 

Van  Brunt,  P.  J.,  PArrERsox,  Inoraiiam  and  Laughlin,  JJ., 

concurred. 

» 

Order  reversed,  with  costs,  and  new  referee  to  be  appointed  as 
directed  in  opinion. 


Henry  K.  C.  Watson,  Appellant,  v.  The  Cirv  of  New  York,_ 


Kespondent.  77       «492 

Conveyance  of  real  property  on  a  etreet — presumption  of  an  intent  to  convey  to  the 
center  of  the  etreet  —  wfiat  proof  is  competent  to  overcome  it. 

Where  the  owner  of  a  tract  of  land,  after  filing  a  map  thereof  on  which  the  land 
is  subdivided  into  streets  and  lots,  conveys  one  of  the  lots  by  a  deed  describing 
it  by  courses  and  distances  and  as  bounded  by  certain  streets  and  as  '*  con- 
taining one  acre  more  or  less/'  the  fact  that  the  courses  and  distances  given  In 
the  deed  correspond  with  the  measurements  of  the  lot  as  laid  out  upon  the 
map,  and  that  the  lot  itself  contains  about  sixty  square  feet  less  than  an  acre, 
while  if  the  deed  conveyed  title  to  the  center  line  of  the  streets,  the  land  conveyed 
would  contain  one  and  one-half  acres,  creates  an  ambiguity  in  the  deed  as  to 
whether  it  was  intended  to  convey  title  to  the  exterior  line  of  the  street  or  to 
the  center  of  the  street,  and  authorizes  the  admission,  for  the  purpose  of  show- 
ing the  intention  of  the  parties  to  the  deed,  of  a  conveyance  by  the  grantee 
two  years  after  the  execution  of  the  original  deed,  in  which  he  bounded  the 
premises  by  the  exterior  line  of  the  street,  and  of  a  deed  executed  by  the 
grantor  sixteen  years  after  the  original  deed  by  which  he  conveyed  the  fee  of 
the  streets  to  the  town. 

SetnUe,  that  the  presumption  of  an  intent  to  convey  to  the  center  of  the  street  or 
stream  arising  from  the  use,  in  bounding  the  premises,  of  the  terms  by,  upon, 
or  along  or  other  equivalent  phrases,  is  not  conclusive  even  in  the  absence  of 
other  language  contained  in  the  deed  qualifying  or  limiting  it,  but  such  pre- 
sumption may  be  rebutted  by  any  evidence,  parol  or  otherwise,  aliunde  the 
couveyance. 

Ingbaham,  J.,  dissented. 

Appeal  by  the  plaintiff,  Henry  R.  C.  Watson,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
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oiBce  of  the  clerk  of  the  county  of  New  York  on  the  28th  day  of 
May,  1901,  upon  the  verdict  of  a  jury  rendered  by  direction  of  the 
court,  adjudging  the  defendant  to  be  the  owner  of  certain  real 
property. 

The  action  was  brought  under  section  1638  of  the  Code  of  Civil 
Procedure,  to  determine  the  title  to  real  estate.  On  August  10, 
1848,  Gouverneur  Morris  caused  to  be  made  and  filed  in  the  county 
clerk's  oflBce  of  Westchester  county,  a  map  laying  out  certain  lota 
and  streets  in  the  town  of  Morrisania,  which  map  embraces  the  land 
in  controversy.  On  September  8,  1848,  Morris  deeded  to  John 
Rushby  lot  No.  142  on  said  map  by  the  following  description : 

"  Southeasterly  by  Franklin  Avenue  three  hundred  and  eighty- 
seven  feet  five-tenths  inches ;  southwesterly  by  junction  of  Franklin 
and  Ford  ham  Avenues  forty-five  feet ;  westerly  by  Fordham  Avenne 
three  hundred  and  forty-four  feet  five  inches,  and  northerly  by 
Spring  Place  two  hundred  and  six  feet,  containing  one  acre  more 
or  less." 

On  August  20,  1850,  Rushby  conveyed  to  Michael  Schoepler 
part  of  lot  No.  142  by  the  following  description : 

"  Beginning  at  a  point,  the  southerly  corner  of  Spring  Place  and 
Fordham  Avenue  as  laid  down  on  said  map  ;  thence  running  south- 
southwesterly  along  Fordham  Avenue  thirty  five  (35)  feet ;  thence 
east-southeasterly  and  along  a  line  drawn  parallel  with  the  north- 
easterly boundary  as  laid  down  on  said  map  of  said  lot  number  One 
hundred  and  forty-two,  being  the  southerly  line  of  Spring  Place, 
seventy  (70)  feet;  thence  north-northeasterly  and  parallel  with 
Fordham  Avenue  to  Spring  Place  thirty-five  (35)  feet ;  thence  west- 
northwesterly  along  Spring  Place  seventy  (70)  feet  to  the  place  of 
beginning." 

On  January  7,  1865,  Schoepler  conveyed  by  the  same  description 
.  the  premises  last  described  to  Margaretta  Hoffman,  who  on  the 
seventeenth  of  the  same  mouth  reconveyed  to  Madeline  Schoepler. 
In  1870  Schoepler  and  Madeline  his  wife  executed  a  mortgage  to 
the  Mutual  Life  Insurance  Company,  using  substantially  the  same 
description  contained  in  the  deed  from  Kushby  to  Schoepler.  In 
November,  1871,  another  mortgage  was  placed  upon  the  same 
premises,  the  description  being  as  follows :  "  Beginning  at  a  point 
*    *    *  "  and  "  thence  southeasterly  along  a  line  parallel  with  the 


Digitized  by 


Googk 


WATSON  V.  CITY  OF  NEW  YORK.  575 


App.  Div.]  First  Dbpabtment,  January  Term,  1908. 


northeasterly  boundary  of  said  lot,  as  laid  down  on  said  map,  being 
the  southerly  line  of  Spring  Place." 

This  mortgage  was  assigned  to  one  Emmons  and  then  to  Gren- 
ville  M.  Weeks.  Schoepler  and  wife  conveyed  in  May,  1874,  the 
premises  to  Kate  E.  Lyon,  using  like  words  of  description  as  those 
contained  in  the  previous  deed.  In  February,  1876,  said  Lyon 
with  her  husband  executed  a  mortgage  on  the  premises  to  one 
Diossy,  and  in  October  of  the  same  year  conveyed  the  premises  to 
Regina  Levy,  together  with  all  interest  in  the  adjoining  streets  and 
avenues,  and  in  December,  1877,  Regina  Levy  and  husband  con- 
veyed the  premises  with  all  the  right,  title  and  interest  in  the 
adjoining  streets  to  Dore  Lyon.  Suit  was  brought  on  the  Diossy 
mortgage  in  1877,  and  in  January,  1878,  the  premises  were  con- 
veyed to  Dore  Lyon  by  referee's  deed,  in  which  there  was  no  refer- 
ence to  the  streets.  In  1878  the  Mutual  Life  Insurance  Company 
brought  action  to  foreclose  its  mortgage,  and  in  January,  1879,  the 
referee  appointed  in  such  action  executed  a  referee's  deed  of  the 
premises  to  the  said  company.  On  November  8, 1864,  Gouverneur 
Morris  deeded  to  the  trustees  of  the  town  of  Morrisania,  "  to  have 
and  to  hold  forever,  in  trust,  nevertheless,  for  the  benefit  of  the 
inhabitants  of  the  village  of  Morrisania,"  all  the  streets,  avenues  and 
places,  as  designated  upon  the  said  map  before  referred  to,  including 
**  Spring  Place,  100  feet  wide."  This  deed  was  introduced  by  the 
defendant  over  plaintiff's  objection  and  exception,  and  its  admission 
is  claimed  to  be  error. 

In  1868,  by  chapter  841  of  the  Laws  of  that  year,  commissioners 
were  appointed  to  lay  out  streets  in  the  village  of  Morrisania,  Gouv- 
erneur Morris  being  one  of  the  said  commissioners,  and  in  1869  a 
map  was  made  upon  which  Spring  place  is  shown  as  a  street  100 
feet  wide.  This  map  agrees  and  is  in  conformity  with  the  original 
map  filed  by  Gouverneur  Morris.  In  1873  the  village  of  Morrisania 
was  annexed  to  the  city  of  New  York  (Laws  of  1873,  chap.  613), 
and  in  1878  the  commissioners  of  the  park  department  under  chap- 
ter 604  of  the  Laws  of  1874  filed  their  map  and  designated 
Spring  place  as  a  street  sixty  feet  wide,  instead  of  one  hundred 
feet  wide,  twenty  feet  being  taken  off  from  each  side.  The  contro- 
versy is  based  upon  the  ownership  of  this  strip  of  property,  twenty 
by  seventy  feet.     In  March,  1879,  Lyon,  by  bargain  and  sale  deed^ 
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conveyed  this  strip  of  land  to  William  A.  Camming,  and  on  August 
17, 1880,  the  Mutual  Life  Insurance  Company  conveyed  by  bargain 
and  sale  deed  the  same  strip  to  Cumming.  In  May,  1880,  John 
Rushby  quitclaimed  all  his  interest  in  the  strip  to  Cumming,  and 
the  title  to  this  twenty-foot  strip  has  become  vested  by  various  mesne 
conveyances  in  the  plaintiff.  In  1899  the  work  was  completed 
under  the  provisions  of  certain  acts  of  1890  and  1895,  and  Spring 
place  was  widened  to  ninety-nine  feet  six  inches,  substantially  as 
upon  the  old  map. 

ff.  B.  Cloaaon^  for  the  appellant. 

Theodore  Connoly^  for  the  respondent. 

Hatch,  J. : 

It  is  evident  that  the  rights  of  the  parties  in  the  present  action 
are  to  be  determined  by  a  construction  of  the  deed  from  Gouverneur 
Morris  to  John  Rushby  in  1848,  in  connection  with  the  map  filed  at 
the  time  when  the  deed  was  executed  and  the  circumstances  sur- 
rounding the  transaction.  This  deed  bounds  these  premises  along 
the  lines  of  the  respective  streets  by  giving  distances  surrounding 
the  property  conveyed.  It  has  been  assumed  for  many  years  to  be 
settled  law  that  such  a  description  bounding  upon  a  street  or  high- 
way laid  out  upon  a  map  carried  with  it  title  to  the  land  to  the 
center  of  the  street.  The  reason  for  such  rule  was  found  in  the 
fact  that  ordinarily,  in  conveyances  of  such  a  character,  no  purpose 
would  be  served  by  reserving  to  the  grantor  the  title  embraced 
within  the  street  opposite  to  the  premises  conveyed,  as  it  would  not 
be  available  for  any  purpose  of  use  independent  of  an  easement 
for  passage  by  the  public ;  and  for  this,  among  other  reasons,  a  pre- 
sumption was  indulged  that  the  conveyance  carried  title  to  the 
center  of  the  street,  even  though  such  part  was  not  contained  within 
the  metes  and  bounds  of  the  conveyance.  ( Whitens  Bank  of 
Buffalo  V.  Nichols^  64  N.  Y.  65.)  In  all  cases,  however,  the  ques- 
tion as  to  whether  the  title  to  the  street  passes  is  one  of  intent  of 
the  parties  to  the  conveyance.  It  was  said  in  the  case  above  cited, 
*'  Whether  a  grant  of  lands  bounded  by  a  street,  highw^ay  or  run- 
ning stream  extends  to  the  center  of  such  street,  highway  or  stream, 
or  is  limited  to  the  exterior  line  or  margin  of  the  same,  depends 
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upon  the  intent  of  the  parties  to  the  grant  as  manifested  by  its 
terms,  so  that  the  question  as  to  the  true  boundary  is,  in  all  cases, 
one  of  interpretation  of  the  deed  or  grant."  In  the  above  case  the 
description  was  stated  as  beginning  in  the  northwesterly  line  of  the 
street,  intersecting  the  northeasterly  line  of  another  street  as  the  same 
appeared  upon  a  map  laying  out  the  streets  and  filed  prior  to  the 
-execution  of  the  conveyance.  It  was  held  that  the  true  interpreta- 
tion of  the  deed  carried  title  only  to  the  exterior  line  of  the  street 
And  did  not  embrace  any  part  of  it. 

In  Mott  V.  Mott  (68  N.  Y.  246)  the  rule  of  the  above  case  was 
reaffirmed.  It  was  there  said  that  ^^  An  intent  to  exclude  the  high- 
way or  bed  of  the  stream  will  not  be  presumed,  but  must  appear 
from  the  terms  of  the  deed  as  interpreted  and  illustrated  by  sur- 
rounding circumstances."  And  further,  "It  depends  upon  the 
intent  of  the  parties  to  be  gathered  from  the  description  of  the 
premises  read  in  connection  with  the  other  parts  of  the  deed,  and  by 
reference  to  the  situation  of  the  lands  and  the  condition  and  relation 
of  the  parties  to  those  and  other  lands  in  the  vicinity,  whether  the 
grant  extends  to  the  center  of  the  road  or  stream.  Tliis  is  the 
recognized  rule  of  interpretation,  and  it  is  a  question  of  interpreta- 
tion and  intent."  In  that  case  the  subject-matter  presented  was 
whether  a  conveyance  adjoining  a  lane  was  held  to  be  included 
within  a  description  bounding  thereon,  and  also  whether  a  certain 
other  private  road,  upon  which  other  lands  involved  in  the  action 
were  bounded,  conveyed  to  the  center  of  the  same ;  and  it  was  held 
that,  as  the  lane  was  a  private  way  of  which  use  could  be  made  by 
the  grantor,  the  rule  was  different  as  applicable  to  a  public  street, 
and  an  intent  was  deduced  from  the  instrument  and  surrounding 
circumstances  to  exclude  it  from  the  operation  of  the  grant.  As  to 
the  highway,  the  deed,  although  bounding  thereon,  assumed  to 
reserve  an  easement  in  the  roadway  to  the  grantee  in  the  deed,  and 
it  was  held  that  reserving  such  rights  evidenced  an  intent  on  the 
part  of  tlie  grantor  to  retain  title  to  the  road,  subject  to  an  easement 
of  the  grantee  therein. 

The  question  again  arose  in  Mvldoon  v.  Deime  (135  N.  Y.  150). 
In  that  case  parol  evidence  was  offered  of  conversations  aud  negotia- 
tions between  the  parties,  together  with  other  circumstances,  for  the 
App.  Div.— Vol.  LXVII.        37 
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purpose  of  showing  that  it  was  not  the  intention  of  the  parties  to 
include  the  land  embraced  within  the  deed.  The  court  held  that,  a& 
there  was  no  ambiguity  in  the  description  and  the  land  could  be 
exactly  located  by  the  terms  expressed  in  the  deed,  there  was  no 
ambiguity  in  the  conveyance,  and  that  parol  evidence  was  inadmis- 
sible for  the  purpose  of  showing  the  intent  of  the  parties.  The 
court  said :  "  When  the  description  is  applied  to  the  land,  no  ambi- 
guity is  produced,  and  hence  there  is  no  room  for  parole  evidence. 
It  is  true  that  the  intent  of  the  parties  to  the  deed  must  control. 
But  that  intent  must  be  ascertained  from  the  language  contained 
in  the  deed."  And  it  was  further  held  that  parol  evidence  could 
only  be  given  where  there  was  an  ambiguity  appearing  upon  the 
face  of  the  deed. 

We  think  it  has  been  generally  understood  that  these  and  other 
authorities  bearing  upon  this  question  had  established  the  rule  that 
in  a  conveyance  which  bounded  by,  upon  or  along  a  highway  or 
stream,  or  where  other  equivalent  phrases  were  used,  it  evidenced 
an  intent  from  which  was  raised  the  presumption  that  the  grant 
extended  to  the  center  of  the  highway  or  stream,  and  that  in  the 
absence  of  other  language  contained  in  the  deed  qualifying  or  lim- 
iting it,  such  presumption  became  conclusive  and  precluded  an 
inquiry  by  evidence  aliunde  of  the  conveyance  for  the  purpose  of 
showing  a  different  intention. 

This  rule  seems,  however,  to  have  received  recent  modification* 
In  Oraham  v.  Stem  (168  N.  Y.  517)  the  question  arose  respecting 
the  grant  of  lands  bounded  by  and  upon  a  city  street.  The  pre- 
sumption that  such  a  description  would  carry  the  title  to  the  center 
of  the  street  was  recognized  as  laid  down  in  the  authorities  we  have 
cited.  But  it  was  also  held  that,  as  the  original  grant  came  from 
the  city  at  the  time  when  the  street  was  in  existence,  such  presump- 
tion was  offset  by  the  fact  that  the  city  was  charged  with  the  duty 
to  keep  and  maintain  the  street  for  the  passage  of  the  public,  and 
that  such  interest  and  duty  was  inconsistent  with  an  intent  to  con- 
vey title  thereto,  and  that,  therefore,  no  title  to  the  street  passed  to 
the  grantee  in  the  deed.  The  court  in  its  opinion  discussed  the  rule 
of  interpretation  as  applied  to  such  grant  under  ordinary  circum- 
stances between  individuals,  saying :  "  The  general  rule  that  a  con- 
veyance of  land  bounded  by  or  upon  a  street  carries  the  fee  to  the 
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center  of  the  street  is  founded  upon  a  presumption.  It  is  that,  in 
ordinary  cases,  there  is  no  reason  for  supposing  an  intention  in  a 
grantor  of  lands  to  reserve  the  fee  in  a  strip  of  a  street,  or  high- 
way, bounding  them,  when  its  control  and  use  have  ceased  to  be  of 
importance  or  of  benefit  to  him.  {Haberman  v.  Bakery  128  N.  Y. 
253.)  Such  a  presumption,  necessarily,  must  give  way  before  any 
evidence  of  a  diflEerent  intention  in  the  parties.  The  presumption 
is  not  one  juris  et  de  jure  and  yields  when  the  grounds  upon  which 
it  rests  are  displaced  by  other  evidence.  {Dv/nhmn  v.  Williams^  37 
N.  Y.  251.)  Whether  a  grant  of  lands  shall  be  construed  as  extend- 
ing to  the  center  of  the  adjoining  street  is  not  decided  always,  by 
the  raere  presence  of  the  words,  which  give  rise  to  the  ordinary 
presumption,  but  may  be  decided  by  the  intention  of  the  parties  ; 
as  it  may  be  gathered  from  the  description,  when  read  with  refer- 
ence to  the  situation  of  the  lands  and  the  relations  of  the  parties  to> 
them,  and  to  the  circumstances  which  enlighten  their  transaction^ 
(See  MoUy.  MoU,  68  N.  Y.  246.)  If  the  right  to  the  land  in  the= 
boundary  street  is  rested  upon  words  which  operate  by  way  of  pre* 
sumption  and  not  by  way  of  a  precise  description,  there  is  no  viola- 
tion of  the  rules  of  law  in  showing  by  evidence  what  was  intended 
as  the  boundary  line  of  the  grant.  This  is  not  a  case  of  any  mis- 
take in  the  description ;  but  one  where  the  description  is  ambiguous 
in  its  application,  and  in  such  a  case  as  that,  the  intention  of  the 
parties  should  and  will  control,  and  the  ambiguity  may  be  removed 
by  the  facts  in  evidence.    {Mvldoon  v.  Ddine^  135  N.  Y.  160.)  " 

As  we  understand  this  statement  of  the  law,  it  means  to  announce 
a  rule  that  where  the  presumption  of  an  intent  to  convey  to  the 
center  of  the  street  or  stream  is  founded  upon  words,  out  of  which 
the  intent  to  convey  to  the  center  is  presumed,  as  by,  or  upon,  or 
along,  or  other  equivalent  phrases,  it  is  not  conclusive  as  such,  but 
may  be  inquired  into  by  any  evidence,  parol  or  otherwise,  which 
tends  to  establish  the  existence  of  a  different  intent.  In  other 
words,  it  is  no  longer  the  rule  that  the  intent  is  to  be  found  in  the 
language  of  the  instrument  associated  with  the  circumstances  and 
surroundings  existing  at  the  time  of  the  grant,  but  any  evidence 
competent  as  indicative  of  an  intent  to  limit  the  operation  of  the 
grant  may  be  proven.  And  such  seems  to  be  the  construction  placed 
by  this  case  upon  the  authorities  to  which  we  have  called  attention. 
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If  our  construction  of  tlie  language  of  this  case  be  correct,  then  we 
see  no  reason  why  the  grant  from  Rushby  to  Schoepler  in  August, 
1830,  and  the  deed  from  Morris  to  the  trustees  of  the  town  of 
Morrisania,  in  November,  1864,  was  not  competent  for  the  purpose 
of  showing  that  the  parties  to  the  original  deed  understood  —  the 
grantee,  by  limiting  his  conveyance  to  the  exterior  line  of  the  street 
when  he  conveyed,  and  the  grantor  by  subsequently  conveying  the 
fee  of  the  streets  —  that  no  title  to  the  land  in  the  street  passed  by 
6uch  deed,  and  that  these  acts  evidenced  an  intention  upon  their 
part  to  exclude  the  fee  of  the  street  from  the  operation  of  the  first 
deed.  If  a  deed,  whose  words  simply  operate  by  way  of  presump- 
tion to  carry  the  title  to  the  center  of  the  street  may  be  regarded  as 
ambiguous  in  description,  then  clearly  such  rule  is  applicable  to  the 
•deed  now  under  consideration.  Consequently,  the  evidence  was 
ifiutBcient  from  which  the  court  could  find  that  there  existed  an  inten- 
tion upon  the  part  of  the  parties  to  the  first  deed  to  limit  that  grant  to 
the  land  embraced  within  the  specific  metes  and  bounds,  and  it  did 
not  operate  to  extend  the  same  to  the  center  of  the  street,  in  conse- 
quence of  which  the  plaintiff  in  this  action  acquired  no  title  thereto. 
Independently  of  the  question  as  to  whether  our  construction  of 
the  Graham  case  be  correct  or  not,  we  think  that  suflBcient  appears 
in  this  deed,  within  the  rule  of  all  the  authorities,  to  show  an 
ambiguity  in  the  description  of  the  premises  intended  to  be  con- 
veyed thereby.  The  courses  and  distances  given  in  the  deed  corre 
spend  with  the  measurement  of  lot  142  as  laid  out  upon  the  map  at 
the  time  when  it  was  filed  and  the  deed  executed.  The  deed  itself 
purports  to  convey  an  acre  of  land,  more  or  less.  The  area  of  lot 
142,  excluding  Spring  place,  is  sixty  square  feet  less  than  an  acre ; 
but  including  fifty  feet  of  Spring  place  and  twenty-five  feet  of 
Franklin  avenue,  half  its  width,  the  area  is  one  and  one-half  acres. 
The  excess  is,  therefore,  nearly  fifty  per  cent,  and  it  is  scarcely  pos- 
sible to  ascribe  an  intent  to  convey  fifty  per  cent  more  of  land  than 
the  instrument  expresses  an  intention  to  convey.  Where  a  specific 
quantity  of  land  is  located  by  precise  measurements,  such  measure- 
ments may  be  laid  hold  of  as  evidencing  the  intent  of  the  parties, 
and  will  be  controlling  of  the  center  of  the  street  as  a  monument, 
when  it  appears  that  the  quantity  of  the  land  within  such  boundary 
evidently  answers  to  the  intention  of  the  parties.     {Higinhotham, 
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V.  Stoddard^  72  N.  Y.  94 ;  Baldwin  v.  Brow7i^  16  id.  359 ;  People 
ex  reH,  Bumham  v.  Jones^  112  id.  597.)  The  words  "  more  or  less'* 
cannot  be  held  to  extend  the  operation  of  the  grant  over  an  area  as 
great  as  appears  in  the  present  case,  under  the  circumstances  of  the 
case,  and  where  the  conveyance  fails  to  disclose  an  intent  to  increase 
the  quantity  above  the  amount  specified.  Such  words  are  precau- 
tionary, intending  to  cover  slight  or  unimportant  inaccuracies  and 
are  not  to  be  construed  as  extending  beyond  known  monuments  or 
specific  measurements  and  boundaries.  {Oakes  v.  De  Lcmcey^  133 
N.  Y.  227.) 

If  the  deed  to  Rushby  did  not  operate  to  convey  title  to  the  cen- 
ter of  the  street,  then  the  deed  from  Morris  to  the  trustees  of  Mor- 
risania  operated  to  convey  a  good  title,  as  Morris  was  then  possessed 
of  it.  Consequently,  the  narrowing  of  the  street  by  municipal 
authority  did  not  cause  the  title  to  revert  to  the  owners  of  lot  142^ 
as  the  owners  of  that  lot  never  acquired  title  to  it.  It  was  still  held 
subject  to  the  right  of  the  city  or  the  trustees  therein,  and  could  be 
subsequently  used  for  street  purposes  by  the  proper  authorities.  In 
any  event,  it  is  of  no  consequence  to  the  plaintiff  in  the  present 
action,  for  as  against  the  city  he  has  no  title,  right  or  interest,  as 
none  of  his  grantors  ever  had  title  to  the  twenty-foot  strip  in  Spring 
place. 

If  these  views  be  correct,  it  follows  that  the  judgment  should 
be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  O'Bbien  and  McLaughlin,  JJ.,  concurred ; 
Inoraham,  J.,  dissented. 

Inoraham,  J.  (dissenting) : 

I  do  not  concur  in  the  proposition  that  the  deed  from  Morris  ta 
Bushby,  executed  and  delivered  in  1848,  is  to  be  affected  by  a  deed 
made  by  Morris  to  the  board  of  trustees  of  the  town  of  Morrisania^ 
executed  in  1864,  to  which  the  grantee  in  the  deed  of  1848  was  not 
a  party,  and  of  which,  so  far  as  appears,  he  had  no  knowledge. 
That  this  deed  from  Morris  to  Rushby  would,  standing  alone,  convey 
to  the  grantee  the  fee  of  the  abutting  streets  seems  to  be  conceded 
in  the  prevailing  opinion,  and  while  we  may  concede  that  the  sur- 
rounding circumstances  or  the  cotemporaneous  acts  of  the  parties 
might  rebut  the  inference  that  the  property  conveyed  extended  to 
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the  center  line  of  the  streets  apon  which  the  property  abutted,  a 
deed  executed  sixteen  years  after  can  hardly  be  said  to  be  a 
cotemporaneous  act  that  could  affect  any  one  not  a  party  to  such 
subsequent  deed.  The  map  referred  to  in  the  deed  was  not  a  public 
map  made  by  the  public  authorities^  but  a  map  made  by  an  owner 
of  a  plot  of  land  upon  which  were  laid  out  lots  and  streets  to 
make  tbe  lots  available  for  sale,  and  in  relation  to  which  he  sold 
the  lot  in  question  to  the  plaintiff's  grantor.  There  is  no  evidence 
to  justify  an  inference  that  when  this  deed  was  executed  the  grantor 
had  any  intention  of  reserving  the  fee  of  the  streets.  The  plot  of 
land  conveyed  to  Eushby  is  described  upon  this  map  as  containing 
one  acre,  and  I  do  not  think  that  the  fact  that  in  the  deed  it  was 
stated  that  the  property  conveyed  contained  one  acre,  more  or  less, 
would  indicate  an  intention  to  exclude  the  fee  of  the  street.  Bushby's 
subsequent  conveyance  in  1850  conveys  the  land  in  reference  to 
this  map,  and  the  description  of  the  land  conveyed  would  also,  I 
think,  carry  it  to  the  center  of  Spring  place,  and  he  had  the  right 
to  rely  upon  the  conveyance  by  Morris  conveying  to  his  grantee  the 
fee  of  one-half  of  the  abutting  streets.  The  subsequent  deed  of 
Morris  to  the  trustees  of  the  town  of  Morrisania  is  not  inconsistent 
with  the  fact  that  this  particular  part  of  Spring  place  had  been  con- 
veyed by  him,  the  evident  intent  being  to  vest  in  the  trustees  the 
fee  of  these  streets  so  far  as  the  grantor  had  title.  There  is  nothing 
in  the  record  to  show  that  he  did  not  then  own  the  streets  with  the 
exception  of  this  portion  conveyed  to  Rushby. 

The  effect  of  a  description  relating  to  property  upon  this  map 
iand  the  title  to  Spring  place  was  before  the  Superior  Court  of  the 
city  of  New  York  in  the  case  of  Pollock  v.  Morris  (51  N.  Y.  Super. 
Ct.  112).  The  deed  there  under  consideration  conveyed  a  lot 
diagonally  across  Spring  place  from  the  lot  in  question,  and  the 
description  was  almost  identical  with  the  description  of  the  lot  now 
under  consideration,  and  it  was  held  that  under  this  description  one- 
half  of  Spring  place  was  included ;  that  the  grantee  took  to  the 
center  of  Spring  place,  and  that  no  seizin,  right,  interest  or  rever- 
sion therein  remained  in  Morris,  and  this  decision  was  affirmed  on 
Appeal  to  the  Court  of  Appeals.     (See  105  N.  Y.  676.) 

It  does  not  appear  that  Spring  place  was  accepted  by  the  public 
authorities  as  a  public  street  before  the  conveyance  from  Morris  to 
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the  trustees  of  the  town  of  Morrisania,  sixteen  years  after  the  title 
to  this  street  had  vested  in  the  plaintiff's  grantor;  and  tliere  is 
nothing  in  the  evidence  to  jnstify  the  court  in  refusing  to  give  to 
this  deed  the  effect  implied  from  the  description  of  the  property. 

Judgment  affirmed,  with  costs. 


HiOHARD  M.   ScRUGOS,  Plaintiff,  v.  George  W.  Cotterill  and    67        m 
William  Holmes  Thomson,  as  Executors,  etc.,  of  William  L. 
Vandervoort,  Deceased,  and  Others,  Defendants. 

Affreemsnt  bettoeen  the  stockJiMen  of  a  eorporoHon,  giving  to  each  the  flnt  right 
to  purohcue  the  stock  held  by  the  other  in  ccue  eiich  other  deeired  to  $eU  or  of 
hie  death — it  mU  be  ipedficaUy  enforced  against  their  executors — it  is  not  a  VKtger 
contract, 

A  contract  made  between  four  persons,  who  were  the  sole  parties  interested  in  a 
corporation,  by  which  each  of  the  parties  gave  to  another  party  a  first  option 
to  purchase  his  sliares  of  stock  at  a  certain  price  whenever  he  desired  to  sell, 
the  party  to  whom  the  option  was  given  to  have  thirty  days  after  notice  in 
"Which  to  accept  or  decline  the  option,  and  by  which  each  party  gave  to  another 
a  similar  option  in  the  event  of  his  death,  except  that  the  thirty  days  should 
not  begin  to  run  until  the  date  of  the  issuing  ef  letters  testamentary  or  of 
administration,  and  which  conferred  upon  the  other  parties  the  privilege  of  exer- 
<;i8iDg  such  option  in  case  the  party  to  whom  the  first  option  was  given  failed  to 
accept  it,  is  valid,  and  the  court  will,  in  the  event  of  the  refusal  of  the  execu- 
tors of  a  deceased  party  to  transfer  the  stock  of  their  testator  in  pursuance  of 
the  contract,  direct  its  specific  performance. 

The  mutual  stipulations  of  each  party  constitute  a  sufficient  consideration  for 
the  contract. 

Such  a  contract  is  not  void  as  being  a  wager  upon  the  life  of  a  party  and  inter- 
fering with  the  devolution  of  the  property  by  will,  or  as  prohibiting  the  aliena- 
tion of  the  stock. 

Submission  of  a  controversy  upon  an  agreed  statement  of  facts 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

O,  IL  Crawford^  for  the  plaintiflE. 

O.  W.  CotteriUy  for  the  defendant  executor,  Cotterill. 

Hatch,  J. : 

From  the  facts  stated  in  the  submission  it  appears  that  the  plain- 
tiff and  William  L.  Yandervoort,  deceased,  were  associated  together 
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in  the  dry  goods  business,  at  St  Louis,  Mo.,  and  had  been  for  forty 
years  and  upwards,  first  as  partners,  and  afterwards  as  a  corporation 
under  the  name  of  Scruggs,  Vandervoort  &  Barney  Dry  Gt)ods 
Company,  to  which  corporation  the  property  and  business  of  the 
partnership  was  transferred.  The  stock  of  the  corporation  was 
divided  into  5,000  shares,  of  $100  each ;  of  which  stock  Scruggs 
held  3,000  shares,  and  Vandervoort  and  Barney  each  1,000.  Barney 
died  on  or  about  July  12,  1898,  the  holder  of  his  shares. 

On  February  17,  1899,  Scruggs  and  Vandervoort  entered  into  an 
agreement  which  recited  that  both  parties  were  desirous  of  purchasing- 
the  stock  of  the  other  in  the  corporation  in  the  event  that  either  was 
willing  to  sell  the  same,  or  in  the  event  of  the  death  of  either  party. 
For  the  purpose  of  carrying  such  desire  into  effect,  each  gave  to  the 
other  the  privilege  of  purchasing  such  stock  upon  the  happening  of 
either  contingency  recited  in  the  agreement.  The  contract  provides 
that,  in  consideration  of  such  desire  and  of  the  mutual  promises  and 
undertakings  to  be  kept  and  performed  by  the  parties  thereto,  the 
said  parties  have  agreed  together,  and  do  agree,  each  with  the  other, 
and  do  expressly  bind  their  heirs,  executors  and  legal  representatives 
to  the  full  and  faithful  performance  of  the  same.  Then  follows  an 
agreement  on  the  part  of  Scruggs  giving  to  Vandervoort  the  option 
and  privilege  of  purchasing  his  (Scruggs')  2,000  shares  of  stock  for 
the  price  of  $125  per  share,  if  Scruggs  should  at  any  time  conclude 
to  dispose  of  such  stock  or  to  offer  the  same  for  sale.  And  in  the 
event  of  the  death  of  Scruggs  during  the  life  of  Vandervoort,  then 
such  stock  so  owned  by  Scruggs  should  be  sold  to  said  second  party 
at  the  price  of  $125  per  share ;  and  Vandervoort  was  given  the 
exclusive  right  and  privilege  of  purchasing.  There  was  excepted 
from  the  operation  of  this  agreement  on  the  part  of  Scruggs,  so 
many  shares  of  stock  as  he  might  thereafter  sell  to  Crawford  and 
Johnson.  The  agreement  further  provided  that,  in  the  event 
Scruggs  elected  to  sell,  he  should  give  the  other  party  written  notice 
of  such  intention,  and  the  party  so  notified  was  given  six  months 
from  the  date  of  the  receipt  of  the  notice  within  which  to  take 
advantage  of  the  terms  of  the  contract,  and  in  the  event  he  failed  ta 
avail  himself  of  such  terms,  Scruggs  was  free  to  make  such  disposi- 
tion of  the  stock  as  he  chose.  In  the  event  of  the  death  of  Scruggs 
during  the  lifetime  of  Vandervoort,  the  latter  was  to  have  three 


Digitized  by 


Googk 


SCRUGGS  V.  COTTERILL.  585 

App.  Div.]  First  Department,  January  Tbrm,  1902. 

months  from  the  date  of  death  within  which  time  to  avail  himself 
of  the  terms  of  the  contract,  and  failing  so  to  avail  himself,  the 
representatives  of  the  deceased  party  became  free  to  act  independ- 
ently of  the  contract,  and  the  same  became  void  and  of  no  eifect. 
By  precise  stipulation  Yandervoort  engaged  himself  to  sell  his  stock 
to  Scrnggs  upon  the  same  terms  and  conditions,  the  stipulation  being 
in  each  case  equal  and  mutual,  and  binding  alike  upon  each  party. 
In  express  terms  the  contract  was  made  personal  and  unassignable 
and  binding  upon  the  heirs,  executors  or  legal  representatives  of 
eitlier  party. 

The  contingency  for  which  provision  was  made  in  Scruggs'  con- 
tract happened,  as  he  thereafter,  and  in  1899,  sold  to  Crawford  and 
Johnson  1,000  shares  of  his  stock,  and  said  parties  also  acquired  by 
purchase  the  1,000  shares  of  stock  held  by  the  estate  of  Barney. 
After  the  purchase  by  Crawford  and  Johnson,  all  of  the  shares  of 
the  stock  were  held  by  the  four  named  persons,  and  no  others  were 
interested  in  the  business  carried  on  by  the  corporation. 

Thereafter,  and  on  March  31,  1899,  all  of  the  parties  in  interest 
made  and  entered  into  a  memorandum  agreement  whereby  Scruggs 
gave  to  Vandervoort  a  first  option  to  purchase  his  shares  of  stock 
whenever  he  decided  to  sell  at  $125  per  share ;  Vandervoort  to  have 
thirty  days  after  notice  from  Scruggs  in  which  to  accept  or  decline 
the  option.  His  acceptance  was  required  to  be  in  writing,  accom- 
panied by  a  payment  of  four  per  cent  upon  the  stock  as  a  first  pay- 
ment to  bind  the  bargain,  and  he  was  thereafter  to  have  five  months 
from  the  expiration  of  the  thirty  days  in  which  to  pay  the  remainder 
and  complete  his  purchase.  And  in  the  event  of  Scruggs's  death, 
Vandervoort  was  given  precisely  the  same  right  as  though  Scruggs 
desired  to  sell  in  his  lifetime,  except  that  the  thirty  days  should  not 
begin  to  run  until  the  date  of  issuing  letters  testamentary  or  of 
administration  upon  the  estate  of  Scruggs.  Scruggs  also  gave  an 
option  to  Johnson  and  Crawford  to  purchase  his  stock  in  the  event 
that  Vandervoort  failed  to  take  advantage  of  the  option  and  priv- 
ilege given  him,  and  the  contract  provides  within  what  time  such 
right  might  be  exercised.  Vandervoort  upon  his  part  gave  to 
Scrnggs  a  precisely  similar  option  to  purchase  his  stock  upon  the 
same  terms  and  conditions ;  and  to  Crawford  and  Johnson  he  gave 
the  same  option  that  Scruggs  had  given  to  them.     Crawford  and 
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Johnson,  upon  their  part,  gave  to  Scruggs  and  Vandervoort,  or  the 
survivor  of  them,  or  to  the  one  who  was  desirous  of  availing  him- 
self of  such  option,  the  right  to  purchase  their  stock  upon  the  same 
terms  and  conditions  as  applied  to  Scruggs  and  Vandervoort.  The 
options  given  by  this  agreement  were  made  personal  and  non- 
assignable, and  did  not  pass  to  the  executors  or  administrators  of 
deceased  parties.  It  was  contemplated  by  the  parties  to  this 
memorandum  agreement  that  the  same  should  thereafter  be  more 
formally  expressed,  signed  and  mutually  exchanged  as  soon  as  practi- 
cable. This  was  never  done,  and  the  rights  and  liabilities  of  the 
parties  to  this  controversy  must  be  determined  by  its  terms  and 
conditions. 

We  agree  with  the  contention  of  the  defendant  that  the  memo- 
randum agreement  superseded  the  contract  between  Scruggs  and 
Vandervoort.  It  covered  the  same  subject-matter,  and  it  was  made 
necessary  by  the  fact  that  Crawford  and  Johnson  had  become  by 
purchase  holders  of  shares  of  stock  in  the  corporation  ;  and  as  it  was 
the  evident  intent  of  all  to  provide  for  the  control  of  the  business 
carried  on  by  the  corporation  by  the  parties  holding  all  of  its  stock, 
a  new  agreement  was  necessary  in  order  to  be  binding  upon  all.  In 
addition  to  this,  it  is  disclosed  by  the  record  that  the  shares  of  stock 
held  by  the  respective  parties  should  have  written  upon  the  face 
thereof,  "  Subject  to  option  agreement,  dated  March  31st,  1899.'* 
While  the  terms  of  this  memorandum  agreement  are  not  so  precise 
and  formal  as  was  the  agreement  between  Scruggs  and  Vander- 
voort, yet  the  mutual  agreements  are  expressed  clearly  and  dis- 
tinctly, and  the  engagements  of  the  respective  parties  are  quite  as 
clear  and  complete  as  though  more  formal  words  were  used  in  defin- 
ing them.  By  the  terms  of  this  agreement,  it  is  dear  that  Vander- 
voort bound  himself  to  sell  his  stock  at  $125  a  share  in  the  event  of 
his  death,  and  if  Scruggs  availed  himself  of  the  terms  of  the  option. 

On  the  Slst  day  of  December,  1900,  Mr.  Vandervoort  died  in 
the  city  of  New  York,  the  place  of  his  residence,  leaving  a  last  will 
and  testament  and  appointing  tlie  defendants  his  executors ;  and  on 
the  26th  day  of  March,  1901,  letters  testamentary  were  issued  to 
such  defendants  as  executors  of  his  estate.  Upon  the  same  day 
after  the  issuance  of  these  letters,  the  plaintiff  gave  notice  that 
he  elected  to  accept  the  option  provided  for  in  the  agreement,  and 
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at  the  same  time  tendered  to  the  executor  Cotterill  the  sum  of 
$125,000,  and  demanded  a  transfer  of  the  certificate  of  stock  held  by 
the  estate  of  Vandervoort  in  the  corporation.  The  executors  refused 
to  comply  with  such  demand  or  transfer  the  stock  to  the  plaintiff. 
The  plaintiff  thereupon  deposited  the  $125,000  in  the  Atlantic 
Trust  Company  in  the  city  of  New  York,  subject  to  the  order  of 
the  court  in  this  controversy,  or  to  be  drawn  upon  the  consent  of 
the  attorneys  for  the  plaintiff  and  the  defendant  executor  Cotterill, 
with  the  same  effect  as  if  the  money  were  paid  to  the  clerk  of  this 
<50urt. 

It  is  evident  that  the  parties  to  the  contract  had  the  capacity  to 
make  a  contract  such  as  this.  There  was  no  infirmity  in  the  capac- 
ity of  the  parties,  there  was  nothing  unlawful  in  its  character,  as 
the  owners  of  all  the  stock  had  the  right  to  contract  with  respect 
to  the  control  of  the  corporation  {Brown  v.  Britton,  41  App.  Div. 
57),  and  as  it  contained  stipulations  binding  upon  the  parties,  all  of 
the  elements  of  a  good  contract  were  present  and  the  parties  stood 
to  each  other  in  a  contractual  relation.  The  mutual  stipulations  of 
each  party  to  the  other  are  expressed  in  precise  terms  and  are  sufli- 
cient  to  establish  a  good  consideration.  Such  promises  have  been 
usually  held  sufiicient  upon  which  to  found  legal  liability.  {Homer 
v.  Sidway,  124  K  Y.  546.) 

There  can  be  no  doubt,  if  Vandervoort  had  expressed  a  desire  to 
sell  his  stock  in  his  lifetime,  that  under  the  contract  Scruggs  would 
have  become  possessed  of  a  right  to  purchase  upon  the  terms  con- 
tained in  the  instrument.  The  stipulations  were  equally  binding  in 
the  event  of  death.  It  is  said,  however,  that  such  stipulation  can- 
not be  enforced,  as  it  is  in  the  nature  of  a  wager  upon  the  life  of  a 
party,  and  interferes  with  the  devolution  of  property  under  a  will. 
In  principle  the  case  is  not  different  from  an  agreement  to  make 
mutual  wills  which  the  courts  have  sustained  as  a  good  contract 
and  founded  upon  a  good  consideration.  {Gall  v.  Gall,  29  Abb. 
N.  C.  19,  and  note,  28 ;  Mson  v.  Parsons,  155  N.  Y,  555,  556 ; 
EverdeU  v.  Hill,  58  App.  Div.  151.)  Other  promises  of  a  similar 
nature  are  recognized  as  valid.  {Healy  v.  Ueah/,  55  App.  Div. 
315.)  These  parties  during  their  lifetime  evidently  regarded  this 
business  as  prosperous,  and  that  it  could  be  made  so  to  continue  if 
the  persons  then  engaged  in  its  management  could  continue  in  its 
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control  and  carry  out  its  policy ;  and  to  this  end  they  made  a  con- 
tract which  among  themselves,  at  least,  they  deemed  advantageous 
for  the  business ;  and  having  the  contingency  of  death  ever  present, 
stipulated  in  respect  to  it.  We  know  of  no  principle  of  law  which 
prohibits  such  a  stipulation  or  upon  which  it  may  be  held  invalid. 
In  every  case  of  the  devolution  of  property  by  will  it  is  subject  ta 
the  just  obligations  of  the  testator,  which  are  required  to  be  ful- 
filled and  discharged  before  the  property  passes  to  the  legatee. 

It  is  contended  that  the  contract  is  void  as  prohibiting  the  right 
to  alienate  this  stock.  Such  is  not  the  fact.  The  right  to  sell  it 
was  not  fettered  for  an  instant.  Indeed,  by  the  terms  of  the  con- 
tract provision  is  made  for  the  exercise  of  such  right  The  only 
limitation,  if  there  was  a  determination  to  sell,  was  the  privilege  by 
the  other  party  to  buy  upon  certain  conditions,  and  such  conditions 
have  never  been  held  invalid.  This  case  does  not  fall  within  the 
principle  announced  in  Fisher  v.  Bush  (35  Hun,  641)  and  similar 
cases.  Therein  there  was  an  express  agreement  not  to  sell  for  any 
purpose,  and  it  was  held  void  as  against  public  policy.  Here  there 
was  no  limitation  of  the  right  to  sell,  it  was  only  subject  for  a  limited 
period  to  the  right  of  the  other  party  to  buy.  And  an  agreement 
which  seeks  to  control  the  stock  of  a  corporation  for  purposes  of 
management,  lawful  in  itself,  is  not  subject  to  any  infirmity,  but  is 
the  exercise  of  a  legal  right. 

It  is  further  contended  that  a  court  of  equity  has  no  jurisdiction 
to  decree  specific  performance  of  such  a  contract.  Such  claim  is 
opposed  to  authority.  {Bomeisler  v.  Forster,  164  N.  Y.  239 ;  Cush- 
mem  V.  Thayer  Mfg,  Jewelry  Co,^  76  id.  365.)  As  there  was 
present  all  of  the  elements  of  a  good  contract,  with  the  terms  of 
which  the  plaintiff  has  complied,  liability  became  established  against 
the  estate,  and  as  such  can  be  enforced.  {Mactier^a  Admrs.  v. 
Frith,  6  Wend.  103.) 

It  follows  that  judgment  should  be  awarded  in  favor  of  the 
plaintiff,  with  costs. 

Van  Brunt,  P.  J.,  Patterson,  Ingbaham  and  Laughlin,  JJ., 
concurred. 

Judgment  ordered  in  favor  of  plaintiff,  with  costs. 
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Mabgabbt  MoCabe,  Respondent,  v.  Michael  McCabe,  Individually — .  ^ .  .?i 

and  as  Administrator,  etc.,  of  John  MoCabe,  Deceased,  Appel-    8i       ^201 

lant,  Impleaded  with  John  Hanoook  Mutual  Life  InsubanobJ  gj       I203 

Company  of  Boston,  Mass.  81       *204 

Life  insurmiee  policy — in  an  ctction  thereon  agai'Mt  the  life  insurance  company,  a 
third  per  eon  claiming  to  be  entitled  to  the  life  insurance  money  is  not  a  proper 
party  defendant. 

The  complaint  in  an  action  brought  to  recover  upon  two  polices  of  life  insurance 
issued  by  the  defendant  insurance  company  upon  the  life  of  John  McCabe  (a 
brother  of  the  plaintiff's  husband,  Francis  McCabe)  alleged  that  Michael 
McCabe  was  the  beneficiary  originally  designated  in  one  of  the  policies,  and 
that  the  personal  representatives  of  John  McCabe  were  the  beneficiaries  origi- 
nally designated  in  the  other  policy,  and  that,  pursuant  to  the  terms  of  the 
policies,  the  plaintiff  had  been  substituted  as  the  beneficiary  under  each  of 
them.  It  further  alleged  that  the  insured  had  died  and  that  the  defendant 
refused  to  pay  the  amount  of  such  policies  to  the  plaintiff.  Michael  McCabe 
was  made  a  party  to  the  action  both  individually  and  as  administrator  of  John 
McCabe.  With  respect  to  the  first-mentioned  policy  the  complaint  alleged 
that  the  defendant,  Michael  McCabe,  "  claimed  a  right  or  interest  in  said  above- 
described  policy  adverse  to  this  plaintiff,  and  has  claimed  to  be  entitled  to  pay- 
ment thereof  as  the  beneficiary  originally  designated,  and  has  demanded 
payment  thereof  to  him  from  said  defendant  company,  and  has  induced  said 
company  to  withhold  payment  thereof  from  plaintiff,  and  has  disputed  plain- 
tiff's right  thereto  as  such  beneficiary  as  hereinabove  shown,"  and  that  in  order 
to  prevent  a  multiplicity  of  suits  the  plaintiff  desired  the  court,  sitting  as  a 
court  of  equity,  to  determine  the  rights  of  the  parties. 

With  respect  to  the  other  policy  it  alleged  that  Michael  McCabe  claimed  said 
funds  as  the  administrator  of  the  estate  of  John  McCabe  and  had  induced  the 
defendant  company  to  withhold  payment  thereof. 

Judgment  was  demanded  that  the  plaintiff  be  declared  to  be  the  sole  beneficiary  in 
the  two  policies,  and  that  she  recover  the  amount  thereof  from  the  defendant 
insurance  company,  and  that  Michael  McCabe  be  declared  to  have  no  claim 
upon  the  moneys  due  under  the  policies. 

Held,  that  the  complaint  did  not  state  a  cause  of  action  against  Michael  McCabe 
either  individually  or  as  administrator; 

That  Michael  McCabe,  either  individually  or  as  the  administrator  of  John  McCabe, 
was  not  a  necessary  party  to  the  determination  of  any  question  at  issue  between 
the  plaintiff  and  the  insurance  company  and  could  not  be  affected  by  any  Judg- 
ment rendered  upon  such  question; 

That  the  action  was  one  at  law  and  could  not  be  maintained  as  one  of 
interpleader; 

That  section  447  of  the  Code  of  Civil  Procedure,  which  provides  that  any  person 
may  be  made  a  defendant  who  has,  or  claims,  an  interest  in  the  controversy 
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adverse  to  the  plaintiif,  or  who  is  a  necessary  party  defendant  for  the  complete 
determination  or  settlement  of  a  question  involved  therein,  did  not  authorize 
the  plaintiff  to  make  Michael  McCabe  a  party  defendant. 
CBrien,  J.,  dissented. 

Appeal  by  the  defendant,  Michael  McCabe,  individuallj  and  as 
administrator,  etc.,  of  John  McCabe,  deceased,  from  an  interlocutory 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  oflSce  of  the  clerk  of  the  county  of  New  York  on  the  20th  day 
of  May,  1901,  upon  the  decision  of  the  court,  rendered  after  a  trial 
at  the  New  York  Special  Term,  overruling  said  defendant's  demur- 
rer to  the  complaint. 

Martin  Paskuaz^  for  the  appellant. 

Peter  Condon,  for  the  respondent 

Hatch,  J. : 

The  action  is  brought  to  recover  upon  two  certain  policies  of  life 
insurance  issued  by  the  defendant  insurance  company  upon  the  life 
of  John  McCabe.  The  complaint  avers  two  separate  causes  of  action^ 
one  upon  each  policy.  For  the  first  cause  of  action  the  plaintiff  avers 
that  she  is  the  widow  of  one  Francis  McCabe;  that  the  insured 
John  McCabe  and  Michael  McCabe  were  brothers  of  plaintiff's 
deceased  husband  ;  that  the  defendant  insurance  company  is  a  cor- 
poration duly  organized  and  carrying  on  the  business  of  life  insur- 
ance in  the  city  of  New  York,  having  its  head  office  in  Boston,  in 
the  State  of  Massachusetts ;  that  on  or  about  February  27, 1895,  the 
defendant  insurance  company  duly  made,  issued  and  delivered  to 
John  McCabe  a  policy  of  insurance  on  his  life,  by  the  terms  of 
which  the  said  insurance  company  undertook  and  agreed  to  pay  to 
the  beneficiary  therein  named  the  sum  of  $500  within  twenty-four 
hours  after  satisfactory  proof  of  the  death  of  said  insured  was 
presented  to  the  insurance  company ;  that  in  and  by  the  application 
for  said  insurance  and  upon  which  the  said  policy  was  issued,  the 
defendant  Michael  McCabe  was  designated  as  the  beneficiary  there- 
under, subject,  however,  to  the  conditions  and  terms  of  the  said 
policy  of  insurance,  of  the  right  of  the  insured  to  change  the  bene- 
ficiary therein  named,  with  the  consent  of  the  company,  upon  com- 
pliance with  the  conditions  specified  by  said  company ;  that  there- 
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after  and  in  and  about  the  month  of  May,  1899,  by  and  with  the 
consent  of  the  said  insurance  company,  the  insured  duly  changed 
the  beneficiary  named  in  said  policy  of  insurance  and  duly  appointed, 
designated  and  constituted  the  plaintiff  as  beneficiary  under  said 
policy,  in  the  place  and  stead  and  to  the  exclusion  of  the  said 
Michael  McCabe,  and  thereafter  the  said  insured  gave  and  delivered 
to  the  plaintiff  said  policy  of  insurance  and  a  pass  book  which  accom- 
panied the  same,  evidencing  the  payment  of  the  premiums  due 
thereon,  to  the  plaintiff  as  such  substituted  beneficiary,  and  that 
the  plaintiff  has  continued  to  hold  the  same  until  surrendered  by  her 
to  the  defendant  company,  after  the  decease  of  the  insured.  The 
complaint  further  avers  that  the  insured  during  his  lifetime  com- 
plied with  all  the  terms  and  conditions  of  the  policy  and  paid  the 
premium  reserved  thereby,  and  that  the  policy  continued  to  be  and 
remained  in  force  at  the  date  of  the  death  of  the  insured,  who 
departed  this  life  on  the  24th  day  of  September,  1899. 

It  is  further  averred  that  upon  the  decease  of  the  insured,  the 
plaintiff,  as  beneficiary  in  the  policy,  lodged  with  the  said  company 
satisfactory  proof  of  the  death  of  the  insured,  and  delivered  to  said 
company  the  pass  book  and  policy  of  insurance,  and  demanded  pay- 
ment of  the  sums  secured  to  be  paid  thereby ;  that  the  defendant 
refused  to  comply  with  such  demand  and  still  omits  and  refuses  to 
pay ;  and  that  by  reason  of  the  premises  the  plaintiff  became  enti- 
tled to  be  paid  the  full  sum  of  $500  on  or  about  the  8th  day  of 
October,  1899. 

The  complaint  further  avers  that  on  or  about  the  last-named  date 
the  defendant  Michael  McCabe  ^'  claimed  a  right  or  interest  in  said 
above-described  policy  adverse  to  this  plaintiff,  and  has  claimed  to 
be  entitled  to  payment  thereof  as  the  beneficiary  originally  desig- 
nated, and  has  demanded  payment  thereof  to  him  from  said  defend- 
ant company,  and  has  induced  said  company  to  withhold  payment 
thereof  from  plaintiff,  and  has  disputed  plaintiff's  right  thereto  a& 
such  beneficiary  as  hereinabove  shown."  The  complaint  further 
avers  that,  as  plaintiff  is  advised  and  believes,  the  said  claims  and 
demands  of  Michael  McCabe  are  wrongful  and  without  merit  or 
support  in  fact  or  as  matter  of  law  and  ought  not  to  be  allowed ; 
that  in  order  to  prevent  a  multiplicity  of  suits,  the  plaintiff  desires 
this  court,  sitting  as  a  court  of  equity,  to  determine  the  rights  of 
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the  parties  herein,  to  the  end  that  judgment  may  be  awarded  in 
favor  of  the  plaintiff  and  against  the  defendant. 

The  second  cause  of  action  averred  in  the  complaint  is  in  all  sub- 
stantial respects  the  same  as  that  set  out  in  the  first  cause  of  action , 
except  that  the  policy  of  insurance  therein  averred  to  have  been 
delivered  by  the  defendant  insurance  company  to  the  said  John 
McCabe  was  so  issued  on  or  about  the  4th  day  of  September,  1895, 
And  in  the  application  and  policy  the  beneficiaries  designated  were 
the  legal  representatives  of  the  estate  of  said  insured.  The  policy 
was  for  the  same  amount  as  the  first.  The  complaint  then  avers  a 
•change  in  beneficiary  in  like  manner  as  in  the  first  cause  of  action, 
■and  the  plaintiff's  being  designated  in  the  place  and  stead  of  the 
legal  representative  of  the  insured,  and  further  alleges  compliance 
with  the  terms  of  the  policy,  the  death  of  the  insured,  the  demand 
for  payment  and  refusal.  The  complaint  further  alleges  that 
Michael  McCabe  claims  said  fund  as  the  administrator  of  the  estate 
of  the  deceased,  and  has  induced  the  defendant  company  to  with- 
hold payment.  The  relation  of  Michael  McCabe  and  his  claims  are 
Averred  in  practically  the  same  language  as  in  the  first  cause  of 
action. 

The  complaint  prays  judgment  that  the  plaintiff  be  declared  to  be 
the  sole  beneficiary  in  the  said  two  policies  of  insurance,  and  alone 
entitled  to  payment  from  the  said  defendant  insurance  company, 
and  that  she  recover  from  said  company  the  sum  of  $1,000,  with 
interest  from  October  7,  1899,  and  that  the  defendant  Michael 
McCabe,  individually  and  as  administrator  of  John  McCabe,  be 
declared  to  have  no  right,  interest  in  or  claim  upon  the  moneys  dne 
on  said  policies,  and  that  he  be  excluded  from  all  right  or  interest 
therein,  and  for  such  other  judgment  or  relief  as  may  be  proper. 

The  defendant  Michael  McCabe,  both  individually  and  as  adminis- 
trator, demurs  to  both  causes  of  action  upon  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action  against  him, 
either  individually  or  as  administrator.  It  is  evident  from  the  aver- 
ments of  the  complaint  that  the  plaintiff  has  sought  to  set  up  some 
facts  entitling  her  to  equitable  relief,  and  the  prayer  of  the  com- 
plaint in  some  respects  seeks  the  same  result.  The  cause  of  action, 
however,  in  every  essential  respect,  is  one  of  law.  The  instruments 
sued  upon  constitute  a  contract  between  the  insurance  company  and 
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the  beneficiary  for  the  payment  of  a  sum  of  money,  and  nothing 
else.  So  far  as  is  disclosed  by  the  averments  of  the  complaint,  the 
plaintiffs  right  to  recover  is  entirely  independent  of  any  claim  which 
the  demurring  defendant  is  shown  to  make.  His  presence  is  not  at 
all  necessary  for  a  determination  of  the  entire  controversy  between 
the  plaintiff  and  the  insurance  company.  If  by  the  terms  of  the 
contract  of  insurance  she  shows  herself  entitled  to  recover,  it  is  of 
no  consequence  to  her  what  the  claims  of  the  demurring  defendant 
may  be,  and  such  is  the  only  issue  between  the  plaintiff  and  the 
defendant  insurance  company  which  can  be  litigated  or  determined 
as  between  them ;  that  issue  is  one  of  law,  and  is  for  the  recovery 
of  money  solely.  The  insurance  company,  so  far  as  this  action  is 
concerned,  is  not  interested  in  the  slightest  degree  as  to  the  respec- 
tive rights  of  the  plaintiff  and  the  other  defendant,  nor  is  the 
demurring  defendant  a  necessary  party  in  determination  of  any 
point  at  issue  between  the  plaintiff  and  the  insurance  company. 
!Nor  can  the  demurring  defendant  be  at  all  affected  by  any  judg- 
ment which  may  pass  either  for  or  against  the  plaintiff,  whatever 
his  rights  may  be. 

If  the  insurance  company  be  able  to  establish  that  the  plaintiff  is 
not  entitled  to  recover  against  it,  it  would  follow  that  it  would  have 
no  interest  whatever  in  the  respective  claims  of  the  plaintiff  and 
the  demurring  defendant.  Indeed,  such  claim  would  then  become 
entirely  immaterial  as  between  any  of  the  parties  to  the  action,  for 
if  the  plaintiff  failed  to  show  a  right  to  recover  against  the  insurance 
company,  it  would  make  no  difference  what  the  merits  of  the  claim 
might  be  as  between  the  other  parties,  for  the  reason  that  its  deter- 
mination could  affect  no  right  of  the  plaintiff,  as  she  would  then  be 
without  interest  in  the  premises,  and  there  would  be  neither  money 
nor  contract  which  could  be  made  the  subject  of  litigation  between 
these  parties.  If  the  plaintiff  should  establish  a  right  to  recover, 
the  insurance  company  would  not  have  the  slightest  interest  in  the 
determination  of  the  adverse  claim  of  the  other  party.  Under  such 
circumstances,  there  would  be  an  incongruity  in  the  order  of  the 
trial :  Firat^  a  determination  of  the  legal  rights  of  the  plaintiff 
against  the  insurance  company ;  and  then,  dependent  upon  the  con- 
tingency  of  the  plaintiff's  recovery,  a  litigation  respecting  the  dis- 
Api>.  Div.— Vol.  LXVII.         38 
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position  of  the  funds  secnred  by  the  judgment ;  and  this  in  turn 
would  become  immaterial  and  useless  if  no  judgment  was  recovei'ed. 

This  action  cannot  be  maintained  as  one  of  interpleader.  The 
insurance  company,  doubtless,  would  have  the  right,  if  it  admitted 
liability  on  the  policy,  to  apply  for  leave  to  pay  the  fund  into  court 
and  allow  the  parties  to  contest  their  respective  rights  thereto ;  but 
here  there  is  no  fund,  and  the  defendant  has  denied  its  liability  by 
refusing  to  pay.  Under  such  circumstances,  there  would  be  na 
basis  for  interpleader,  even  upon  the  motion  of  the  defendant ;  and 
the  averment  of  equitable  matter  by  the  plaintiflE  cannot  change  the 
action  into  one  of  interpleader  nor  constitute  the  same  an  equitable 
action.  As  before  observed,  the  right  of  the  plaintiff  to  recover 
rests  in  contract,  and  its  enforcement  constitutes  it  an  action  at  law^ 
wherein  interpleaded  parties,  in  whatever  form  they  appear,  are  not 
essential  to  a  determination  of  the  rights  thereunder. 

It  is  claimed,  however,  that  the  right  to  bring  in  the  defendant 
McCabe  is  given  by  section  447  of  the  Code  of  Civil  Procedure.  It 
is  provided  by  this  section,  among  other  things,  that  any  person  may 
be  made  a  defendant  who  has  or  claims  an  interest  in  the  contro- 
versy adverse  to  the  plaintiff,  or  who  is  a  necessary  party  defendant,, 
for  the  complete  determination  or  settlement  of  a  question  involved 
therein.  It  is  evident  that  this  section  furnishes  no  authority  for 
the  attempted  joinder  of  the  defendant  McCabe.  He  has  no  claim 
or  interest  in  the  controversy  between  the  plaintiff  and  the  defend- 
ant company,  nor  is  his  presence  necessary  for  the  settlement  of  any 
question  involved  therein.  If  this  plaintiff  has  an  enforcible  con- 
tract against  the  insurance  company,  the  defendant  clearly  has  no 
interest  in  it,  as  he  is  not  a  party  to  it,  nor  can  he  be  affected  by  the 
determination.  As  between  these  parties,  a  complete  determination 
may  be  had  of  the  liability,  if  any,  existing  against  the  insurance 
company  by  virtue  of  the  contract,  without  the  presence  of  the 
defendant  McCabe.  Indeed,  it  is  clear  from  the  averments  of  the 
complaint  that  the  defendant  McCabe  can  have  no  possible  interest 
in  such  question.  His  claim,  whatever  it  be,  is  entirely  independent 
of  the  right  of  this  plaintiff  to  enforce  the  contract  which  forms  the 
basis  of  her  action.  It  is  only  where  the  person  exists  whose  rights 
must  be  ascertained  and  settled  before  the  rights  of  the  parties  to 
the  suit  can  be  determined  that  the  person  becomes  a  necessary 
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party  in  an  action  at  law.  It  is  not  of  the  slightest  consequence  to 
this  plaintiff  whose  money  it  is  that  is  involved,  if  it  does  not  belong 
to  her;  and  in  that  matter  the  defendant  McCabe  has  not  the 
slightest  interest,  nor  are  liis  rights  the  subject  of  investigation 
under  the  contracts.  {Chapman  v.  Forbes^  123  N.  Y.  532.)  In 
equitable  actions  the  rule  is  different.  Therein  a  person  is  a  proper 
party  who  claims  some  interest  in  the  subject-matter  of  the  action^ 
\Mdhr  V.  N.  U.  F.  Ins.  Society,  127  N.  Y.  452.)  All  of  the  cases 
relied  upon  by  the  plaintiff  were  equitable  actions,  and  the  rule  was 
properly  applied,  but  in  the  present  case  the  action  is  one  at  law,  and 
the  facts  averred,  which  form  whatever  basis  exists  for  equitable 
relief,  are  insufficient  to  change  the  character  of  the  action,  which 
in  every  essential  feature  is  solely  for  the  recovery  of  money  due 
on  contract. 

It  follows  that  the  interlocutory  judgment  should  be  reversed^ 
and  the  demurrer  of  the  defendant  McCabe  should  be  sustained^ 
with  costs,  with  leave  to  the  plaintiff  to  amend  on  payment  of  costa 
in  this  court  and  in  the  court  below. 

Van  Bbunt,  P.  J.,  Ingbaham  and  MoLattqhlin,  JJ.,  concurred ; 
O'Brien,  J.,  dissented. 

Judgment  reversed,  with  costs,  and  demurrer  of  defendant  McCabe 
sustained,  with  costs,  with  leave  to  plaintiff  to  amend  on  payment 
of  costs  in  this  court  and  in  the  court  below. 


L.  D.  Gaeeett  Company,    Respondent,  v.  John    Jacob  Astoe, 

Appellant. 

AUegatiom  that  a  purchase  of  stock  toM  induced  by  f alee  repre9entation$'-tD?uU 
must  be  etated  in  order  to  allege  fraud— aUoffotione  both  of  fraud  and  miitaka 
are  not  demurrable  —  election  between  them  at  the  trial. 

An  aUegatlon  in  the  complaint  in  an  action  to  the  effect  "That  the  afoiesaid 
statements,  made  by  the  said  directors  as  to  the  assets  and  liabilities  of  the  said 
Traders'  Fire  Insurance  Company,  were  made  to  the  plaintiff,  not  as  ezpressiona 
of  belief  or  opinion,  but  as  true  to  the  knowledge  of  the  parties  making  them 
on  behalf  of  the  defendant;  and  with  the  intent  that  the  plaintiff  should  act 
upon  them;  that  the  plaintiff  relied  on  the  same  and  would  not  have  purchased. 
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the  said  shares  if  the  true  assets  and  liabilities  of  the  said  insorance  company 
had  been  known  to  it.  That  by  reason  of  the  falsity  of  such  statements,  the 
said  contract  for  the  purchase  of  the  said  shares  by  this  plaintiff  from  the 
defendant  is  fraudulent  and  void,  and  the  plaintiff  is  entitled  to  recover  the 
consideration  paid  therefor/'  is  not  a  sufQcient  allegation  of  fraud,  inasmuch  as 
it  does  not  allege  that  when  the  statements  were  made  they  were  known  by 
the  directors  to  be  false. 

SenMe,  that  where  a  complaint  states  but  a  single  cause  of  action  to  rescind  a 
contract  of  sale  and  to  recover  the  purchase  price,  the  fact  that  the  plaintiff  has 
stated  two  definite  grounds  of  relief,  viz.,  fraud  and  mutual  mistake,  does  not 
render  the  complaint  demurrable. 

Semble,  that  the  plaintiff  upon  the  trial  of  the  case  might  be  required  to  elect  the 
ground  upon  which  he  proposes  to  stand. 

Appeal  by  the  defendant,  John  Jacob  Astor,  from  an  interlocu- 
tory judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  New  York  on 
the  8th  day  of  April,  1901,  upon  the  decision  of  the  court,  rendered 
after  a  trial  at  the  New  York  Special  Term,  overruling  a  demurrer 
to  the  complaint. 

Thovhds  D.  Hamhautj  for  the  appellant. 

Edgar  J,  Nathan^  for  the  respondent. 

Hatch,  J. : 

The  action  is  brought  in  equity  for  the  rescission  of  a  contract  for 
the  sale  by  the  defendant  of  stock  of  the  Traders*  Fire  Insurance 
Company  and  for  the  recovery  of  the  purchase  price  of  such  stock. 
The  action  is  properly  brought  and  has  authority  for  its  support. 
{Boaley  v.  N.  M.  Co.,  123  N.  Y.  550.)  The  ground  of  demurrer  is 
that  two  causes  of  action  have  been  improperly  united,  one  being 
based  upon  alleged  fraud  on  the  part  of  the  defendant  and  the  other 
upon  the  mutual  mistake  of  the  parties.  We  think  the  defendant 
incorrect  in  his  construction  of  the  pleading.  Whether  such  plead- 
ing be  subject  to  criticism  or  not,  but  one  cause  of  action  is  stated, 
viz.,  to  rescind  a  contract  and  recover  money.  All  of  the  aver- 
ments lead  to  this  one  result,  and  the  prayer  for  relief  is  limited  to 
these  two  objects.  The  only  criticism  that  can  be  offered  is  that  the 
plaintiff,  to  obtain  the  result  which  his  action  seeks,  has  stated  two 
definite  grounds  for  relief,  one  in  fraud  and  the  other  in  mutual 
mistake.    It  may  be  that  such   averments  are  inconsistent,  and, 
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aaanming  that  they  are,  it  by  no  means  follows  that  the  pleading  is 
subject  to  deranrrer.  It  may  become  a  difficult  question  to  dis- 
criminate between  a  case  which  is  the  result  of  innocent  misrepre- 
sentation and  upon  which  fraud  may  be  predicated,  even  though 
moral  turpitude  be  not  present,  and  a  case  where  by  reason  of  a 
mistaken  imderstanding  of  the  premises  both  parties  are  misled  and 
both  act  under  a  mutual  misapprehension.  Under  such  circum- 
stances the  pleading  is  not  the  subject  of  attack  which  avers  both 
the  fraud  and  the  mistake.  ( Williama  v.  U.  S.,  138  U.  S.  614 ; 
Munn  V.  Cook,  24  Abb.  N.  C.  326,  and  note;  EverUt  v.  Conklin, 
90  N.  Y.  645  ;  Birdseye  v.  Smith,  32  Barb.  217.)  Against  such  a 
pleading  the  party  may  be  protected  by  requiring  the  pleader  to 
elect  upon  the  trial  of  the  case  upon  which  ground  he  proposes  ta 
stand. 

Assuming,  however,  that  we  are  incorrect  in  this  conclusion,  it  is* 
evident  that  criticism  of  this  pleading  by  way  of  demurrer  is  not 
available.  No  fraud  is  averred.  The  averment  which  it  is  claimed 
is  based  upon  fraud  is  found  in  the  17th  paragraph  of  the  com- 
plaint, and  is  as  follows :  ^^  That  the  aforesaid  statements  made  by 
the  said  directors  as  to  the  assets  and  liabilities  of  the  said  Traders' 
Fire  Insurance  Company  were  made  to  the  plaintiff,  not  as  expres- 
sions of  belief  or  opinion,  but  as  true  to  the  knowledge  of  the  parties 
making  them  on  behalf  of  the  defendant ;  and  with  the  intent  that 
the  plaintiff  should  act  upon  them;  that  the  plaintiff  relied  on  the 
same  and  would  not  have  purchased  the  said  shares  if  the  true  assets 
and  liabilities  of  the  said  insurance  company  had  been  known  to  it. 
That  by  reason  of  the  falsity  of  such  statements,  the  said  contract 
for  the  purchase  of  the  said  shares  by  this  plaintiff  from  the  defendant 
is  fraudulent  and  void,  and  the  plaintiff  is  entitled  to  recover  the 
consideration  paid  therefor." 

In  order  to  constitute  a  good  allegation  of  fraud,  ^^  the  representa- 
tion upon  which  it  is  based  must  be  shown  not  only  to  have  been 
false  and  material,  but  that  the  defendant  when  he  made  it  knew 
that  it  was  false ;  or,  not  knowing  whether  it  was  true  or  false  and 
not  caring  what  the  fact  might  be,  made  it  recklessly,  paying  no  heed 
to  the  injury  which  might  ensue."  {Kaunize  y.  Kennedy,  147 
N.  Y.  124.)  There  is  no  averment  in  this  pleading  showing  that 
when  the  defendant  made  the  representation  he  knew  that  it  was 
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false.  The  statement  is  that  he  made  the  representation  as  true  to 
liis  knowledge  and  with  the  intent  that  the  plaintiff  should  act  upon 
it,  and  that  the  plaintiff  relied  thereon,  but  there  is  no  statement  of 
^'scienter  that  the  defendant  in  making  the  representation  knew  that 
dt  was  false ;  and  this  averment  is  essential  to  establish  fraud  except 
in  those  cases  where  the  representation  is  made  as  of  personal 
knowledge  and  it  is  false.  It  is  not  averred  that  the  statement-s 
were  in  fact  false.  It  is  assumed  that  they  were  false,  but  such 
assumption  is  not  sufficient  in  the  absence  of  an  express  allegation 
to  that  effect.  It  follows,  therefore,  that  this  pleading  is  not  defec- 
tive on  the  grounds  upon  which  it  is  attacked. 

The  interlocutory  judgment  should  be  affirmed,  with  costs,  with 
leave  to  the  defendant  to  withdraw  the  demurrer  and  answer  within 
twenty  days,  upon  payment  of  costs  in  this  court  and  in  the  court 
below. 

Van  Brunt,  P.  J.,  Ingbaham  and  Laitghlin,  JJ.,  concurred ; 
Patterson,  J.,  concurred  in  result. 

Judgment  affirmed,  with  costs,  with  leave  to  defendant  to  with- 
draw demurrer  and  answer  witliin  twenty  days,  on  payment  of  costs 
in  this  court  and  in  the  court  below. 
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Louis  Ratzel,  Respondent,  v.  New  York  News  Publishing  Com- 
pany, Appellant,  Impleaded  with  Ida  E.  Wood. 

Libel  —  t?ie  statement  "  a  general  careless  manner  of  attending  to  our  business"  —  it 
does  not  charge  an  employee  with  being  unfit,  unskilled  and  incompetent — notice 
ihat "  Louis  Batsel  is  no  longer  in  the  employ  "ofa  netjospaper  publishing  company 
is  not  libelous. 

A  circular  sent  by  a  newspaper  publishing  company  throughout  the  advertising 
community,  containing  a  notification  of  the  discharge  of  a  number  of  persons 
on  the  business  staff  of  the  newspaper,  stating:  **  The  reason  of  the  change 
was  a  general  careless  manner  of  attending  to  our  business.  Their  places  will 
be  filled  with  competent  parties  who  will  attend  to  our  affairs  in  a  more  busi- 
nesslike manner,"  is  not  open  to  the  construction  that  it  charged  the  discharged 
employees  with  being  unfit,  unskilled  and  incompetent  in  their  trade  and  was 
consequently  libelous  as  tending  to  injure  them  in  thehr  trade,  business  or 
calling. 
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A  notice  published  in  the  newspaper  conducted  by  the  corporation,  stating, 
**  Louis  Ratzel  is  no  longer  in  the  employ  of  the  News  Publishing  Company, 
and  has  no  connection  whatever  with  the  Daily  News,**  is  not  libelous,  as  it  is 
not  only  privileged  but  is  the  statement  of  a  fact. 

Appeal  bj'  the  defendant,  the  New  York  News  Publishing  Com- 
pany, from  an  interlocutory  judgment  of  the  Supreme  Court  in 
favor  of  the  plaiutiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  Ist  day  of  July,  1901,  upon  the  decision  of 
the  court,  rendered  after  a  trial  at  the  New  York  Special  Term, 
overruling  a  demurrer  to  the  complaint. 

Franklin  BarUettj  for  the  appellant. 
Arthur  J.  Stem^  for  the  respondent. 

Hatch,  J. : 

The  action  is  brought  to  recover  damages  for  an  alleged  libel. 
The  complaint  is  voluminous,  but  the  point  ^t  issue  is  found  in  a 
very  narrow  compass.  The  first  seven  averments  show  that  the 
defendant  is  a  corporation  and  is  the  owner  and  publisher  of  certain 
newspapers,  and  that  the  defendant  Wood  is  an  officer  of  such  cor- 
poration ;  that  the  plaintiff  has  been  in  the  employ  of  the  defendant 
publishing  company  and  in  charge  of  its  advertising  department ; 
that  he  had  acquired  a  good  reputation  in  such  connection  among 
newspaper  fraternities  and  others  as  a  capable,  competent  advertis- 
ing manager,  skilled  in  the  business  and  generally  known  as  such. 

The  8  th  paragraph  of  the  complaint  states  that  he  was  dis- 
charged from  such  employment  without  cause  or  provocation,  and 
at  the  time  of  such  discharge  the  defendant  Wood  stated,  with  intent 
to  injure  the  plaintiff  in  his  reputation,  trade  and  business :  "  I'll 
make  it  uncomfortable  and  hot  for  you."  This  is  followed  by  an 
innuendo  that  the  defendant  intended  thereby  to  wrongfully  and 
maliciously  injure  and  hurt  the  plaintiff  in  his  reputation,  standing, 
trade  and  calling. 

The  9th  paragraph  avers  matter  which  it  is  claimed  constitutes 
a  libel.  It  is  stated  therein  that  the  defendant  published  and  circu- 
lated  throughout  the  advertising  community,  and  among  certain 
named  persons,  a  circular,  which,  so  far  as  material,  is  in  the  following 
language : 
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"Gentlemen. — We  wish  to  notify  you  that  there  lias  been  a 
number  of  changes  in  the  business  staff  of  the  Daily  News.  Mr. 
Louis  Ratzel,  chief  clerk,  and  Mr.  Lundy,  solicitor,  and  others  have 
been  dispensed  with.  The  reason  of  the  change  was  a  general 
careless  manner  of  attending  to  our  business.  Their  places  will  be 
filled  with  competent  parties  who  will  attend  to  our  affairs  in  a  more 
businesslike  manner." 

This  circular  was  signed  by  the  defendant  Wood.  The  pleading 
avers,  after  setting  out  the  circular :  "  Thereby  meaning,  intimating 
and  insinuating  and  causing  the  aforesaid  persons  and  people  gener- 
ally to  believe,  amongst  the  trade,  calling  and  profession  of  adver- 
tising, that  the  plaintiff  herein  was  unfitted,  unskilled  and  incompetent 
in  his  trade  or  calling  and  in  his  business,  and  that  the  plaintiff  was  a 
careless  person,  unfitted,  unskilled  and  incompetent  to  transact  any 
and  all  business  appertaining  to  and  relating  to  the  trade  or  calling 
of  advertising." 

The  innuendo  charges  that  the  proper  construction  of  the  circular 
is  that  the  plaintiff  was  unfitted,  unskilled  and  incompetent,  was  a 
careless  person,  unfitted,  unskilled  and  incompetent,  and  from  thia 
is  deduced  that  the  plaintiff  was  injured  in  his  trade  and  calling, 
and  that,  therefore,  the  article  was  libelous.  An  examination  of  the 
circular  shows  that  the  charge  was  "  a  general  careless  manner  of 
attending  to  our  business."  This  does  not  state,  either  directly  or 
by  inference  that  the  plaintiff  was  unfitted,  unskilled  or  incompetent. 
He  might  be  possessed  of  the  highest  degree  of  skill  in  his  particular 
department,  and  still  be  careless  in  the  performance  of  his  duties. 
The  averments  of  the  complauit  seek  to  show  that  the  use  of  the 
words  ^careless  manner"  necessarily  implied  that  the  plaintiff  was 
unfitted,  unskilled  and  incompetent.  On  the  contrary,  such  worda 
are  entirely  consistent  with  the  fact  that  the  plaintiff  was  fitted, 
skilled  and  competent,  and  there  is  nothing  either  in  the  alleged 
libelous  matter,  or  in  the  pleading  itself,  which  can  in  any  way  be 
construed  to  mean  that  the  defendant  charged  the  plaintiff  with 
being  unfitted,  unskilled  or  incompetent.  Consequently  there  is 
nothing  made  to  appear  by  the  pleading  upon  which  a  libel  may  be 
founded,  or  that  the  use  of  these  words  injured  the  plaintiff  in  his 
trade,  business  or  calling. 

The  matter  which  is  averred  in  the  other  paragraphs  of  the  corn- 
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plaint  are  based  upon  a  notice  published  in  the  Daily  New$  and  the 
New  York  Sunday  Newa^  and  which  reads  as  follows:  "Louis 
Ratzel  is  no  longer  in  the  employ  of  the  News  Publishing  Company, 
and  has  no  connection  whatever  with  the  Danly  NewsP 

The  defendant  had  the  right  to  publish  this  notice  and  no  extent 
of  averment  by  way  of  innuendo  can  make  it  libelous.  An 
employer  has  the  right  to  publish  a  notice  that  a  given  individual 
has  severed  his  connection  with  him  and  is  no  longer  in  his  employ 
without  incurring  liability  therefor. 

Such  a  communication  is  not  only  privileged  but  is  the  statement 
of  a  fact  and  in  no  view  is  it  libeloue.  He  has  the  same  right  to 
notify  his  patrons  that  he  has  dispensed  with  the  services  of  an 
employee  and  state  the  reasons  therefor.  Such  communication  is  also 
privileged.  (Townsh.  Sland.  &  Lib.  [4th  ed.]  §  209.)  He  may  state 
the  reasons  therefor  and  be  protected  in  so  doing  if  founded  in  fact, 
and  merely  saying  that  the  person  is  careless  does  not  authorize  the 
inference  that  he  is  unfitted,  unskilled  or  incompetent,  because  such 
is  not  the  charge,  and  innuendo  cannot  make  it  so.  It  is  clear  that 
limited  to  the  language  of  the  circular  the  complaint  does  not  charge 
that  the  plaintiff's  carelessness  either  made  him  unfitted,  unskilled 
or  incompetent.  In  consequence  of  which  there  is  nothing  shown 
that  he  was,  or  could  be  injured  in  his  trade  or  business.  Therefore, 
no  libel  is  averred.  The  language  used  in  the  8th  paragraph,  above 
quoted,  is  an  allegation  of  slander  if  it  be  anything.  The  pleading, 
however,  does  not  seek  to  recover  damages  based  upon  slander. 
This  averment  may  be  good  as  alleging  malice  in  the  publication,  if 
that  were  libelous,  but  as  it  is  not,  the  averment  itself  adds  nothing 
to  the  strength  of  the  complaint.  It  follows  that  the  interlocutory 
judgment  should  be  reversed,  with  costs,  and  judgment  entered 
sustaining  the  demurrer,  with  costs,  with  leave  to  the  plaintiff  to 
plead  over  in  twenty  days  on  the  payment  of  costs  of  this  appeal 
and  in  the  court  below. 

Van  Brunt,  P.  J.,  O'Brisn,  Ingbaham  and  MoLauqhun,  JJ., 
concurred. 

Judgment  reversed,  with  costs,  and  demurrer  sustained,  with  costs, 
with  leave  to  plaintiff  to  plead  over  in  twenty  days  on  payment  of 
costs  in  this  court  and  in  the  court  below. 
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Samuel  Lifschitz,  an  Infant,  by  Harris  Lifsghitz,  his  Gaardian 
ad  Litem,  Respondent,  v.  The  Dry  Dock,  East  Broadwat  and 
Battery  Railroad  Company,  Appellant. 

Jfegligence — an  infant  of  four  years  run  down  by  a  Urut  ear  while  walking  with 
hie  father — charge  as  to  the  defeihdanfg  liability  for  negligence,  without  rtfer* 
enee  to  that  of  the  father. 

In  an  action  to  recover  damages  for  personal  injuries  sustained  by  the  plaintiff, 
an  infant  four  years  of  age,  who  was  conceded  to  be  non  sui  Juris,  in  conse- 
quence of  his  being,  through  the  alleged  negligence  of  the  defendant,  run  down 
by  one  of  the  defendant's  horse  cars  while  walking  by  the  side  of  his  father,  who 
was  wheeling  another  child  in  a  baby  carriage,  across  the  defendant's  tracks,  it  Is 
error  for  the  court,  when  asked  to  charge:  **  If  you  find  that  the  plaintiff  could 
have  crossed  the  street  and  avoided  the  car  but  for  the  carelessness  of  the 
defendant's  driver  and  his  impetuous  driving,  you  must  find  for  the  plaintiff," 
to  reply:  ''  I  charge  that  with  this  statement,  that  I  leave  it  to  you  to  say 
whether  or  not  there  was  impetuous  driving.  That  la  a  matter  for  you  to 
determine,"  as  the  charge  eliminated  the  question  of  the  contributory  negli- 
gence  of  the  plaintiff's  father. 

Appeal  by  the  defendant,  The  Dry  Dock,  East  Broadway  and 
Battery  Railroad  Company,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
<50unty  of  New  York  on  the  16th  day  of  April,  1901,  upon  the  ver- 
dict of  a  jury  for  $1,500,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  10th  day  of  April,  1901,  denying  the  defend- 
ant's motion  for  a  new  trial  made  upon  the  minutes. 

Charles  F.  Brovm^  for  the  appellant. 

Edward  A.  Scott^  for  the  respondent. 

Lauohlin,  J. : 

This  action  is  brought  to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff,  an  infant  four  years  of  age,  through  the 
alleged  negligence  of  the  defendant.  The  testimony  of  the  wit- 
nesses called  on  the  part  of  the  plaintiff  tended  to  show  that  on  the 
5th  day  of  July,  1900,  between  five  and  six  o'clock  in  the  afternoon, 
the  plaintiff's  father  was  wheeling  his  child,  about  one  year  old,  in 
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a  baby  carriage  northerly  on  the  westerly  walk  of  Jefferson  street, 
and  he  was  accompanied  by  the  plaintiff  who  was  walking  at  his 
left  side.  Upon  reaching  the  southerly  street  railway  track  in  East 
Broadway,  which  crosses  Jefferson  street  at  right  angles,  plaintiff 
was  struck  by  the  off  horse  attached  to  one  of  defendant's  cars 
^oing  easterly  on  said  tracks  and  knocked  down  and  run  over  by 
the  right  front  wheel. 

It  was  conceded  that  the  plaintiff  was  non  sui  juris.    It  could 
not  be  said  as  matter  of  law  that  his  father  was  free  from  negligence. 

In  the  main  charge  the  court  submitted  to  the  jury  the  question 
as  to  whether  the  defendant  was  negligent  and  also  as  to  whether 
plaintiff's  father  was  free  from  negligence  and  instructed  them  that 
the  burden  rested  upon  the  plaintiff  to  establish  both  propositions 
by  a  fair  preponderance  of  evidence.  The  jury  were  also  instructed 
as  to  what  constitutes  a  preponderance  of  evidence  and  that  negli- 
gence consists  in  the  failure  to  exercise  such  care  as  a  person  of 
ordinary  prudence  would  exercise  under  like  circumstances  and  con- 
ditions. The  court  then  took  up  the  written  requests  to  charge 
presented  by  plaintiff's  counsel  and  charged  the  jury  therefrom  in 
■substance :  (1)  That  it  was  the  duty  of  the  defendant  in  operating 
its  cars  to  use  reasonable  care  to  avoid  running  down  pedestrians ; 
(2)  that  if  plaintiff's  father  did  use  reasonable  care,  and  defend- 
ant's driver  did  not  manage  his  car  with  care,  and  owing  to  his 
carelessness  the  plaintiff  was  injured,  they  must  find  for  the  plain- 
tiff; (3)  that  the  crosswalk  was  the  proper  place  for  plaintiff's 
father  to  cross,  and  it  was  the  duty  of  the  defendant  to  take  notice 
that  pedestrians  are  liable  to  cross  at  such  points  at  any  time,  and 
the  defendant's  driver  should  have  had  his  car  better  under  control 
there  than  in  the  middle  of  a  block;  (4)  that  if  the  driver  was 
negligent  his  negligence  is  chargeable  to  the  defendant ;  (5)  that 
defendant  had  no  right  to  so  operate  its  cars  as  to  interfere  with  the 
right  of  pedestriana  in  crossing  the  street ;  that  both  parties  had  a 
right  on  the  street,  and  it  was  the  duty  of  each  to  use  reasonable 
care.  The  court  thereupon  read  the  6th  request  presented  by  plain- 
tiff as  follows :  ^^  If  you  find  that  the  plaintiff  could  have  crossed  the 
street  and  avoided  the  car  but  for  the  carelessness  of  the  defendant's 
driver  and  his  impetuous  driving,  you  must  find  for  the  plaintiff," 
and  said,  ^^  I  charge  that  with  this  statement,  that  I  leave  it  to  you 
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to  eay  whether  or  not  there  was  impetuous  driving.  That  is  a  mat- 
ter for  you  to  determine." 

Counsel  for  the  appellant  duly  excepted  to  this  charge,  and  we 
deem  the  exception  well  taken.  This  charge  eliminated  the  contrib- 
utory negligence  of  plaintiff's  father.  The  complaint  is  not  for  will- 
fully running  over  the  boy,  to  which  contributory  negligence  would 
not  be  a  defense,  but  is  for  ordinary  negligence.  Even  if  the  jury 
believed  that  the  plaintiff's  father  was  guilty  of  negligence  in  going 
upon  the  track  without  discovering  the  proximity  of  the  car  or 
while  crossing,  yet,  if  he  could  have  crossed  in  safety  but  for  the 
negligence  of  the  defendant,  taking  this  charge  literally,  they  would 
be  obliged  to  render  a  verdict  against  the  defendant.  Undoubtedly 
it  was  not  so  intended  by  the  learned  trial  justice,  but  the  jury,  as 
has  been  seen,  having  been  previously  fully  and  properly  instructed 
on  that  subject,  may  well  have  understood  that  this  request,  deliber- 
ately prepared  by  counsel,  was  designed  to  add  something  to  what 
had  preceded.  The  only  addition  was  the  elimination  of  contribu- 
tory negligence.  Although  the  jury  were  thereafter  informed  by 
the  court,  in  charging  defendant's  requests,  that  plaintiff  could  not 
recover  if  his  father  was  negligent,  we  think  this  error  was  not 
cured.  On  reading  the  charge,  as  a  whole,  we  cannot  say  that  the 
jury  were  not  misled  by  this  erroneous  instruction. 

The  judgment  and  order  should  be  reversed,  therefore,  and  a  new 
trial  granted,  with  costs  to  appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  Pattbbson,  Inorahah  and  Hatch,  J  J., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  the  event 
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Fbkda  Wolf,  Respondent,  v.   The    Third    Avenue    Railroad  i    e?        605 

70        *370 
67  606 


Company,   Bernard    Naughton    and    Daniel    F.    McMahon,  £j[?L    *^'^^ 

A         11      i.  67  606 

Appellants.  d  g2      »i2g 


Negligence  —  injury  to  a  paseenger  itepping  from  a  etreet  car  into  a  trench  made 
alongside  of  the  track  by  the  street  ca/r  company  —  liability  qf  the  company  for  the 
negligence  of  the  contractor  making  the  trench — liability  of  the  contractor  — 
ir^ry  cowred  by  the  pleading  ^ii^ury  resulting  from  the  accident -^excessive 
wrdiet. 

In  an  action  to  recover  damages  for  personal  injuries  sustained  by  the  plaintiff, 
in  stepping  from  a  car  of  the  defendant  railroad  company  into  an  open  trench 
in  the  street,  it  appeared  that  the  defendant  corporation  was  operating  a  street 
railway  on  Third  avenue,  in  the  city  of  New  York,  and  that  the  individual 
defendants  were  contractors  who  were  engaged  in  digging,  for  the  use  of  the 
railroad  company,  a  trench  about  three  and  one-half  feet  in  width  and  about 
three  feet  in  depth  upon  either  side  of  the  track  next  to  the  outer  rail  and 
between  it  and  elevated  railroad  pillars  located  in  the  avenue;  that  on  com- 
mencing the  work  at  each  intersecting  street  the  southerly  half  of  the  street 
was  barricaded  and  travel  was  confined  to  the  northerly  half;  that  when  the 
work  on  the  southerly  half  of  the  intersecting  street  was  completed  the 
trenches  were  bridged  over  and  that  part  of  the  street  was  thrown  open  to 
public  travel;  that  the  northerly  half  of  the  street  was  then  barricaded  and 
work  commenced  thereon. 

The  bridges  were  built  of  timber  and  extended  from  the  elevated  railroad  pillars 
to  the  sidewalk.  Ropes  extended  from  the  southerly  end  of  the  bridge  at  one 
street  to  the  northerly  end  of  the  bridge  at  the  next  street  along  the  line  of 
the  elevated  railroad  pillars  upon  either  side.  Evidence  was  given  tending  to 
show  that  the  contractors  maintained  red  lanterns  along  the  trenches  at  night 
and  also  a  watchman  to  prevent  accidents  and  to  take  care  of  the  lights.  With 
these  exceptions  the  trench  was  unprotected. 

It  further  appeared  that  the  plaintiff  was  a  passenger  upon  one  of  the  defend- 
ant's north-bound  street  cars,  and  that  she  requested  the  conductor  to  let  her 
off  at  One  Hundred  and  Fifth  street,  on  the  southerly  half  of  which  the  work 
had  been  completed  and  the  bridge  erected,  and  the  northerly  half  of  which 
was  then  barricaded;  that  the  car,  which  was  an  ordinary  closed  car,  came  to 
a  full  stop  with  the  rear  platform  opposite  the  open  trench;  that  it  was  about 
eleven  o'clock  at  night  and  very  dark,  and  that  the  plaintiff,  who  received  no 
warning  from  the  conductor  and  did  not  see  the  trench  or  the  rope  or  red 
lantern,  alighted  from  the  rear  platform  on  the  right-hand  side  or  easterly  side 
and  stepped  into  the  trench,  sustaining  severe  injuries. 

HM,  that  the  jury  was  warranted  in  finding  negligence  on  the  part  of  the  rail- 
road company,  either  because  it  stopped  the  car  opposite  the  open  trench  and 
impliedly  invited  the  plaintiff  to  alight  therefrom  without  notice  or  warning,  or 
because  it  did  not  properly  guard  the  trench; 
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That  the  railroad  compaDy  was  not  liable  for  the  negligent  acts  of  the  oontractora 
or  their  servants  in  the  immediate  performance  of  the  work,  but  that  its  duty 
to  the  public  required  it  to  exercise  reasonable  care  to  guard  the  excavation;. 

That  it  could  not  be  said,  as  a  matter  of  law,  that  the  contractors  discharged  their 
entire  duty  to  passengers  upon  the  railroad  company's  cars  by  the  construction 
of  the  bridge; 

That  the  refusal  of  the  court  to  charge  that  the  contractors  were  not  bound  U> 
exercise  care  to  prevent  passengers  from  stepping  off  cars  into  the  trench,  if 
they  had  provided  proper  bridges  for  the  passengers  to  alight  upon,  consti- 
tuted error  prejudicial  to  the  contractors; 

That  the  allegation  in  the  complaint  to  the  effect  that  in  consequence  of  her  fall 
into  the  trench  the  plaintiff's  ankle  and  wrist  were  sprained,  and  that  she 
received  bruises  about  her  body  and  limbs,  "  and,  as  she  is  informed,  injuries 
of  an  internal  nature  which  may  be  permanent,"  was  sufficiently  broad  to 
include  injuries  to  the  plaintiff's  womb; 

That  evidence  that  the  plaintiff  from  the  moment  of  the  accident  suffered  pain  in 
the  abdomen  such  as  she  never  experienced  before,  coupled  with  evidence  of 
physicians  to  the  effect  that  she  was  suffering  from  an  injury  to  the  womb,, 
justified  a  finding  that  such  injury  to  the  womb  resulted  from  the  accident; 

That  as  it  appeared  that  the  plaintiff  was  a  married  woman  twenty-nine  years  of 
age  and  had  suffered  much  pain  for  a  period  of  nearly  two  and  a  half  year» 
and  would  be  obliged  to  submit  to  an  operation  in  order  to  cure  the  injury  U> 
her  womb,  a  verdict  of  |8,000  would  not  be  set  aside  as  excessive. 

Appeal  by  the  defendant.  The  Third  Avenue  Railroad  Company 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff^ 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
let  day  of  April,  1901,  upon  the  verdict  of  a  jury  for  $3,000,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  14th  day  of 
May,  1901,  denying  the  said  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

Also  an  appeal  by  the  defendants,  Bernard  Naughton  and  another^ 
from  the  above-mentioned  judgment,  entered  as  aforesaid,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  12th  day  of  April^ 
1901,  denying  the  said  defendants'  motion  for  a  new  trial  made  upon 
the  minutes. 

Charles  F.  Brovm^  for  the  appellant  railroad  company. 

George  Gordon  BatUe^  for  the  appellants  Naughton  and 
McMahon. 

Henry  A,  Powell^  for  the  respondent. 
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Laughlin,  J. : 

The  action  is  brought  to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiflE  in  stepping  from  a  car  on  the  Third  avenue 
line  into  an  open  trench  at  One  Hundred  and  Fifth  street  at  about 
eleven  o'clock  at  night  on  the  15th  day  of  November,  1898.  The 
individual  defendants  were  copartners  engaged  in  the  contracting 
business  under  the  firm  name  of  Naughton  &  Co.  It  was  alleged 
in  the  complaint  and  admitted  by  the  answer  of  the  contractors  that 
they  were  engaged  in  digging  a  subway  along  Third  avenue  for  the 
purpose  of  laying  a  subway  electric  road  for  the  use  and  benefit  of 
the  Third  Avenue  Railroad  Company.  The  evidence  shows  that 
the  work  was  commenced  at  One  Hundred  and  Twenty-fourth  street 
on  the  1st  day  of  November,  1898,  and  continued  southerly.  Upon 
either  side  of  the  track  next  to  the  outer  rail  and  between  it  and  the 
elevated  railroad  pillars  a  trench,  about  three  feet  and  a  half  in 
width  and  three  feet  and  one  inch  in  depth,  was  excavated.  At  the 
time  of  the  accident  the  trenches  had  been  thus  completely  or  partly 
opened  down  to  One  Hundred  and  Fourth  street,  and  the  work  was 
in  progress  in  various  stages  of  completion  between  that  point  and 
One  Hundred  and  Twenty-fourth  street.  On  commencing  the  work 
at  each  intersecting  street,  the  southerly  half  of  the  street  was  bar- 
ricaded and  crosstown  travel  was  confined  to  the  northerly  half. 
When  the  contract  work  on  the  southerly  half  of  the  intersecting 
street  was  completed,  the  trenches  were  bridged  over  and  that  part 
of  the  street  was  thrown  open  to  public  travel.  Each  of  the  so-called 
bridges  consisted  of  five  timbers,  six  by  twelve  and  thirty  feet  in 
length,  extending  from  the  elevated  railroad  pillars  in  the  middle  of 
the  street  southerly  to  or  across  the  crosswalk.  The  evidence  indi- 
cates that,  from  a  railing  placed  across  the  southerly  end  of  the 
bridge  next  the  open  trench,  a  rope  was  extended  on  either  side  to 
the  elevated  railroad  pillar  next  southerly.  The  northerly  half  of 
the  street  was  then  barricaded  by  a  rope  running  from  the  elevated 
railroad  pillar  in  the  middle  of  the  intersecting  street  upon  either 
side  of  the  car  tracks  to  the  next  northerly  pillar  of  the  elevated 
road.  The  trenches  across  the  northerly  half  of  the  street  were 
then  excavated  and  the  work  proceeded  with.  This  was  the  method 
employed  along  the  entire  work,  and  at  the  time  of  the  accident 
this  was  the  condition  of  the  crossing  at  One  Hundred  and  Fifth. 
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street  and  at  each  intersecting  street  between  One  Hundred  and 
Fourth  and  One  Hundred  and  Twenty-fourth  streets,  except  that 
there  were  not  elevated  railroad  pillars  at  some  of  the  crossings.  In 
each  block  the  trenches  were  open  between  the  southerly  end  of  the 
bridge  at  one  street  and  the  northerly  end  of  the  bridge  at  the  next 
street  to  the  south,  and  a  rope  extended  this  entire  distance  along 
the  line  of  the  elevated  railroad  pillars  upon  either  side.  The  work 
across  the  southerly  half  of  One  Hundred  and  Fifth  street  was 
commenced  on  the  eleventh  of  November,  and  it  had  been  com- 
pleted and  the  bridge  erected  on  the  fourteenth ;  but  the  bridge 
was  not  completed  until  the  fifteenth.  The  work  across  the  north- 
erly half  was  under  way  and  travel  thus  cut  off  therefrom,  but  the 
trench  in  that  part  of  the  street  had  not  been  excavated  to  the  full 
depth.  The  evidence  on  the  part  of  the  contractors  indicates  that 
it  was  customary  at  night  to  suspend  a  red  lantern  from  each 
elevated  pillar  in  the  middle  of  intersecting  streets  and  from  the 
rope  upon  either  side  midway  between  the  pillars  along  the  line  of 
excavation. 

The  plaintiff  entered  the  car  at  Eighty-seventh  or  Eighty-eighth 
street,  accompanied  by  her  sister,  who  paid  their  fare  as  passengers. 
The  sister  testified :  "  We  rode  on  the  car  to  105th  street.  When 
we  got  to  105th  street  I  told  the  conductor  to  stop  the  car.  He 
stopped  it."  Plaintiff  testified  that  her  sister  told  the  conductor  to 
let  them  off  at  One  Hundred  and  Fifth  street,  and  with  respect  to 
where  the  car  stopped  she  said :  It  "  must  have  been  below  the 
crosswalk ;  I  don't  know  where  it  stopped.  *  *  *  I  didn't  see 
where  it  stopped  at  the  time."  This  is  substantially  the  only  evi- 
dence as  to  where  the  car  stopped.  They  both  testified  that  the 
car  came  to  a  full  stop  and  that  plaintiff  preceded  her  sister  in 
alighting.  It  was  an  ordinary  closed  car  and  plaintiff  alighted 
from  the  rear  platform  on  the  right-hand  or  easterly  side.  The 
plaintiff  testified  that  no  warning  was  uttered  to  her  by  the  con- 
ductor or  any  one ;  that  she  did  not  remember  where  the  con- 
ductor was ;  that  she  looked  ahead  of  her  when  she  came  out  and 
did  not  see  the  trench  or  any  rope  or  red  lanterns  such  as  are  used 
about  excavations,  and  that  bb  she  stepped  from  the  car  she  felt  her- 
self "  going  through  the  air  and  disappearing."  The  testimony  of 
the  sister  shows  that  when  she  came  out  on  the  platform  the  con- 
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dactor  told  her  to  look  oat  and  caught  her  by  the  arm ;  that  she 
was  following  behind  the  plaintiff  whom  she  saw  step  off  and  dis- 
appear in  the  trench,  bat  that  she  did  not  hear  the  conductor  say 
anything  to  the  plaintiff.  Although  the  car  was  lighted  the  evi- 
dence showed  that  it  was  veiy  dark  where  the  plaintiff  stepped  off. 

It  is  contended  by  the  contractors  that  the  plaintiff  was  guilty  of 
contributory  negligence.  It  is  plain  that  that  was  a  question  for 
the  jury.     {Scanlmi  v.  City  of  Watertawn^  14  App.  Div.  1.) 

It  will  be  observed  that  the  evidence  does  not  show  definitely 
where  the  car  stopped.  The  counsel  for  the  railroad  company  con- 
tends that  it  stopped  at  the  north  crosswalk,  and  the  counsel  for  the 
contractors  claims  that  it  stopped  either  above  or  below  the  bridge 
which  covered  the  trench  across  the  southerly  half  of  One  Hundred 
and  Fifth  street.  It  is  manifest  that  when  the  car  stopped  the  rear 
platform  was  not  opposite  the  bridge,  but  was  opposite  the  open 
trench  into  which  plaintiff  was  permitted  to  step  in  the  darkness  of 
the  night. 

The  railroad  company  did  not  call  its  conductor  or  motorman  or 
account  for  their  absence.  In  these  circumstances  the  jury  were 
warranted  in  finding  negligence  on  the  part  of  the  railroad  com- 
pany either  for  stopping  the  car  opposite  the  open  trench  and  by 
implication  inviting  plaintiff  to  alight  therefrom  without  notice  or 
warning,  or  for  not  properly  guarding  the  trench  which  it  had 
caused  to  be  excAvated  in  a  public  street  for  its  own  benefit. 
{Maverick  v.  Eighth  Avenue  B.  if.  Ci>.,  36  N.  Y.  378 ;  Stm^s  v.  City 
of  TJtxcay  17  id.  104  ;  Pettengill  v.  City  of  Tonkers,  116  id.  558 ; 
Defning  v.  Terminal  Railway  of  Buffalo^  169  id.  1.) 

Of  course  the  doctrine  of  respondeat  superior  would  not  apply 
and  the  railroad  company  would  not  be  liable  for  the  negligent  acts 
of  the  contractors  or  their  servants  in  the  immediate  performance 
of  the  work  {Blake  v.  Ferris j  5  N.  Y.  48;  Pack  v.  Mayor ^  8  id. 
222 ;  Kelly  v.  Mayor^  11  id.  432),  but  that  would  not  reUeve  the 
railroad  company  from  its  duty  to  the  public  to  exercise  reasonable 
care  to  guard  the  excavation. 

The  contractors  urge  their  exceptions  to  the  refusal  of  the  court 
to  nonsuit  and  direct  a  verdict  as  to  them  upon  the  ground  that 
they  were  not  guilty  of  negligence.  Their  contract  with  the  rail- 
App.  Div.— Vol.  LXVII.        89 
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road  comi)ai)y  required  them  to  place  and  keep  at  night  along  the 
line  of  the  excavation  suitable  and  sufficient  lights,  and  to  at  all 
times  place  and  keep  suitable  and  sufficient  guards  and  take  all  other 
proper  precautions  for  the  prevention  of  accidents.  They  claim 
that  their  entire  duty  to  people  boarding  or  alighting  from  cars  was 
discharged  by  the  construction  of  the  bridge  as  described,  which 
they  say  constituted  proper  facilities  for  the  discharge  of  people 
from  the  street  cars.  The  evidence  showed  that  the  customary  place 
for  north-bound  cars  to  stop  was  at  the  northerly  crosswalk  of  the 
intersecting  streets,  and  that  the  division  superintendent  and  engineer 
in  charge  of  the  construction  for  the  contractors  were  familiar  wiih 
this  custom.  With  the  exception  of  the  bridge,  which  was  only  aboat 
the  length  of  a  car,  the  trenches  were  entirely  open  and  unprotected^ 
except  by  the  ropes  and  lights  which  were  on  the  outside  or  side- 
walk side.  The  evidence  would  have  justified  the  jury  in  finding^ 
that  this  car  was  stopped  with  the  rear  platform  not  far  from  the 
northerly  or  southerly  end  of  the  bridge.  We  think  it  cannot  be 
said  as  matter  of  law  that  the  contractors  discharged  their  entire 
duty  in  covering  the  trench  for  this  short  space,  leaving  the  safety 
of  the  passengers  desiring  to  alight  to  depend  upon  the  accuracy  of 
tha  judgment  of  a  motorman  in  endeavoring  to  stop  the  car  at 
night  so  that  the  rear  platform  would  be  opposite  the  bridge.  The 
record  contains  no  evidence  of  a  license  from  the  proper  authorities 
to  the  street  railway  company  or  to  the  contractors  to  open  this  street, 
but  the  question  was  not  raised  upon  the  trial  and  it  appears  to  have 
been  assumed  that  the  work  was  lawful.  Naughton  &  Co.  were 
not  the  servants  or  agents  of  the  railway  company,  but  were  inde- 
pendent contractors.  In  thus  excavating  and  leaving  open  trenches 
in  a  public  street  they  owed  a  duty  to  the  traveling  public,  includ- 
ing those  desiring  to  alight  from  street  cars,  to  exercise  reasonable 
care  to  guard  the  trenches  or  give  them  notice  or  warning  of  the 
danger.  {Blake  v.  Ferris^  5  N.  Y.  48 ;  67%  of  Buffalo  v.  HoUo- 
way^  7  id.  493  ;  Charlock  v.  Fred^  125  id.  357 ;  JSosenAain  v.  Gal- 
ligarty  5  App.  Div.  49 ;  Sexton  v.  Zett,  44  N.  T.  430.)  They  recog- 
nized this  duty  and  attempted  to  perform  it  by  the  construction  of 
the  bridges,  the  erection  of  the  ropes,  placing  lights  and  stationing 
a  watchman  at  night  at  each  intersecting  street  and  employing  & 
roundsman  to  patrol  the  street  to  see  that  the  watchmen  performed 
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their  duty.  The  watchman  at  this  crossing  was  not  called,  but  evi- 
dence was  given  tending  to  show  that  the  contractors  were  unable 
to  locate  him.  It  was  his  duty,  according  to  the  testimony  of  the 
division  superintendent, "  to  specially  look  after  this  open  place  here 
because  people  would  cross  there ;  wagons  would  cross ;  cars  came^ 
along.  The  regular  place  of  stopping  cars  was  on  the  north  cross- 
walk going  north.  There  was  not  any  north  crosswalk  there,  so  that 
the  watchman  had  to  look  lively.  The  trench  ran  right  up  close  to* 
the  car.  All  night  if  there  was  any  crosswalk  the  watchman's  duty 
was  to  try  to  prevent  accidents  along  the  line  of  the  trench."  It 
further  appeared  that  it  was  the  duty  of  the  watchmen  to  look  after 
the  lights  between  as  well  as  at  the  crossings,  and  this  duty  sometimes 
called  them  away  from  the  crossing.  The  roundsman  testified  that 
there  were  six  lights  at  this  crossing,  one  at  each  corner,  making  four 
in  front  of  the  trench  and  two  between  the  tracks  ;  that  in  making 
his  rounds  he  passed  the  crossing  two  or  three  times  that  evening- 
and  observed  that  these  lights  were  burning.  The  division  super- 
intendent testified  to  the  custom  of  placing  the  lights,  but  did  not 
remember  whether  he  saw  the  lights  there  on  the  night  of  the  acci- 
dent. The  engineer  also  testified  to  the  custom,  and  said  that  in 
November  they  began  to  put  the  lights  on  at  about  half-past  five ; 
that  he  did  not  notice  anything  wrong  with  the  lights,  but  that  he 
had  no  special  charge  concerning  them  except  to  report  if  he  dis- 
covered anything  out  of  order,  and  that  he  left  the  work  betweea 
four  and  five-thirty  p.  m. 

An  exception  was  taken  to  the  refusal  of  the  court  to  charge  that 
the  contractors  were  not  bound  to  exercise  care  to  prevent  persons 
from  stepping  off  the  car  into  the  trench,  if  they  had  provided 
proper  bridges  for  the  passengers  to  alight  upon.  The  court  had 
specifically  charged  that  the  contractors  were  not  liable  if  they 
sufiiciently  guarded  the  trench  with  lights.  The  question  as  to 
whether  there  were  any  lights  at  the  time  of  the  accident  was  in 
controversy.  The  purpose  of  this  request  was  to  have  the  jury 
instructed  that  if  suitable  and  sufiicient  bridges  were  provided  to 
enable  those  in  charge  of  the  street  cars,  by  the  exercise  of  ordinary 
care,  to  stop  the  cars  with  the  platform  opposite  these  bridges,  and 
enable  the  passengers  to  alight  in  safety,  then  the  contractors  had 
fully  discharged  all  obligations  resting  upon  them.     We  are  of 
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opinion  that  this  request  should  have  been  charged  and  the  refusal 
was  prejudicial  error  which  requires  a  reversal  of  the  judgment  as 
against  the  contractors. 

The  plaintiflF  alleged  that  by  reason  of  the  fall  her  ankle  and  wrist 
were  sprained  and  that  she  received  bruises  about  her  body  and 
limbs,  "and  as  she  is  informed,  injuries  of  an  internal  nature  which 
may  he  permanent."  No  motion  was  made  to  have  the  complaint 
made  more  definite  and  certain  as  to  the  injuries  and  no  bill  of  par- 
ticulars thereof  was  furnished.  She  testified  that  she  was  lifted  out 
of  the  trench,  taken  to  the  corner  of  One  Hundred  and  Fifth  street 
and  placed  in  a  chair ;  that  her  left  hand  was  bleeding ;  that  she 
could  not  step  on  her  right  foot  very  well  and  had  pain  in  her  al>do- 
men  ;  that  she  was  assisted  to  her  brother's  drug  store  at  the  corner 
of  One  Hundred  and  Fifth  street  and  Second  avenue,  and  was  then 
suffering  from  much  pain  in  lier  hand,  foot  and  abdomen  ;  that  she 
was  then  taken  to  No.  231  One  Hundred  and  Sixth  street,  where  she 
resided,  and  was  undressed  and  put  to  l)ed ;  that  she  did  not  rest  well 
and  suffered  pain  during  the  night  in  her  abdomen  and  all  over  her 
body  ;  that  she  was  bruised  on  her  thigh,  wrist  and  hands ;  that  she 
was  confined  to  her  bed  about  five  weeks  and  suffered  similar  pain 
during  all  that  time ;  that  she  was  confined  to  her  house  seven  or 
eight  weeks,  and  since  that  time  continued  to  suffer  pain  in  her 
abdomen  and  back  ;  that  at  her  menstrual  period  the  pain  was  sucli 
that  she  was  unable  to  arise.  She  then  was  perraited  to  testify, 
nnder  objection  and  exception  taken  by  both  appellants,  upon  the 
ground  that  it  was  not  pleaded,  that  she  also  had  suffered  headaches 
and  was  unable  to  retain  food  for  several  davs ;  that  she  never  before 
the  accident  had  any  such  ailment  or  pain  in  her  abdomen ;  that 
prior  to  the  accident  her  menstruation  was  regular  but  that  it  had 
been  sometimes  irrcfijular  since.  Her  attending  physician,  who  was 
called  the  morning  after  the  accident,  after  describing  the  external 
bruises  and  injuries,  testified,  under  similar  objection  and  exception 
by  appellant,  and  the  further  objection  that  the  injuries  were 
not  shown  to  have  resulted  from  the  accident,  that  he  examined 
plaintiff  internally  also  and  found  her  suffering  from  inflammation 
of  the  womb,  and  that  a  week  before  the  trial  he  found  her 
suffering  from  chronic  inflammation  of  the  womb ;  that  an  opera- 
tion  known   as  curetting  the  womb  is   required  and  necessary. 
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and  was  advised  by  him  to  Leal  this  aihueut.  A  specialist  in 
gynecology  was  called,  and  testified  that  on  an  examination  made 
shortly  before  the  trial  he  found  plaintiff  suffering  from  chronic 
inflammation  of  the  womb,  and  that  the  uterus  was  more  or  less 
fixed  in  the  pelvis  by  adhesion  resulting  from  the  inflammation,  and 
he  was  permitted  to  testify,  under  like  objections  and  exception, 
that  the  proper  treatment  for  her  relief  was  a  curetting  operation, 
and  also  the  opening  of  the  abdomen  and  breaking  up  or  removal 
of  the  adhesion.  The  evidence  failed  to  show  that  plaintiff's  injuries 
were  permanent,  and  the  court  instructed  the  jury  that  she  should 
only  be  awarded  fair  and  reasonable  compensation  for  the  pain  and 
suffering  she  has  endured,  and  that  she  should  not  recover  any 
damages  for  future  pain  and  suffering.  Counsel  for  the  railway 
company  then  requested  the  court  to  charge  the  jury  that  they 
could  award  no  damages  for  injury  to  the  womb,  it  not  having  been 
shown  that  they  resulted  from  the  accident.  This  was  declined,  and 
both  appellants  excepted.  The  appellants  urge  a  reversal  upon  these 
exceptions. 

The  allegations  of  the  complaint  are  sufficiently  broad  to  include 
the  injuries  to  the  womb.  (Ehnjott  v.  Mayor ^  96  N.  Y.  278  ;  Tracey 
v.  Metropolitan  St,  Ry.  Co,^  49  App.  Div.  197.)  The  testimony 
of  the  plaintiff  to  the  effect  that  from  the  moment  of  the  accident 
she  has  suffered  pain  in  the  abdomen  such  as  she  never  experienced 
before,  was  sufficient,  if  believed  by  the  jury,  in  the  light  of  the 
medical  evidence,  to  warrant  the  inference  that  the  pain  emanated 
from  the  womb  and  that  the  inflammation  of  that  organ  disclosed 
by  the  medical  examination  resulted  from  the  accident.  If  the 
plaintiff  had  submitted  before  the  trial  to  the  operation  which  tike 
physicians  advised,  and  one  characterized  as  the  treatment  "neces- 
sary "  and  ''  required,"  and  the  other  as  "  proper "  to  relieve  her 
pain,  and  the  jury  believed  that  a  reasonably  prudent  person  would 
have  submitted  to  the  operation,  the  plaintiff  could  have  recovered 
therefor;  and  it  appearing  that  without  such  operations  the  pain 
would  continue  indefinitely,  and  such  operations  are  common  and 
usually  successful  —  we  think  the  evidence  was  competent.  (Blate 
V.  Th{?*d  Ave.  li.  R.  Co.^  44  App.  Div.  163 ;  Cumming  v.  Brook- 
lyn City  R.  R.  Co.,  38  Hun,  362 ;  Alberti  v.  iT.  F.,  Z.  K  dk  W. 
R.  R.  Co.,  118  N.  Y.  77;  Feeney  v.  Zony  Island  R.  R.  Co.,  116 
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id.  375,  382;  GrUwold  v.  A\  Y.  C.  cfi  JT!  B.  B.  R.  Co.,  115  id. 
61 ;  Strohm  v.  N.  F.,  Z.  E,  cfe  W.  B.  R,  Co,,  96  id.  305 ;  FiUr  v. 
New  York  Central  R,  R.  Co.,  49  id.  42.)  Furthermore,  tlie  jury 
having  been  expheitly  instructed,  more  favorably  to  appellants  than 
the  circunastances  warranted,  tliat  plaintiff  was  not  entitled  to  recover 
for  any  future  pain  or  suflEering,  and  the  charge  having  confined  the 
award  for  pain  and  euflFering  to  the  period  preceding  the  trial,  it  does 
not  appear  that  appellants  were  prejudiced  by  this  evidence. 

We  have  examined  the  other  exceptions,  but  they  do  not  require 
extended  consideration.  The  appellants  also  press  their  motion  for 
a  new  trial,  on  the  ground  that  the  damages  awarded  are  excessive. 
PlaintiflF  was  a  married  woman  twenty-nine  years  of  age,  and  accord- 
ing to  her  evidence,  which  was  supported  by  the  testimony  of  the 
physicians  and  accepted  as  truthful  by  the  jury,  she  suffered  much 
pain  during  the  period  of  nearly  two  years  and  a  half,  from  the 
date  of  the  accident  to  the  time  of  the  trial.  We  would  not  be  jus- 
tified in  granting  a  new  trial  or  reducing  the  verdict  upon  this 
ground. 

These  views  lead  to  the  conclusion  that  the  judgment  and  order 
should  be  affirmed,  with  costs,  as  against  the  street  railroad  com- 
pany, and  reversed  and  a  new  trial  granted  as  to  the  contractors, 
with  costs  to  them  to  abide  the  event. 

Van  Brunt,  P.  J.,  Patterson,  O'Brien  and  McLaughlin,  JJ., 
concurred. 

Judgment  affirmed,  with  costs,  as  against  the  Third  Avenue  Rail- 
road Company,  and  judgment  reversed,  new  trial  ordered  as  to 
defendants  Naughton  and  McMahon,  with  costs  to  them  to  abide 
event. 


Note. —  The  rest  of  the  cases  of  this  term  will  be  found  Id  volume  68  App. 
Div.—  [Rep. 
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Emanuel  Jacobus,  Appellant,  v.  American 
Mineral  Water  Machine  Ck>mpany  and 
Others.  Respondents.—  Order  aflirmed,  with 
ten  dollars  costs  and  disbursements. — Ap- 
peal from  an  order  denying  a  motion  for 
the  appointment  of  a  receiver  and  for  an 
Injunction  pendente  lite.— 
Per  Curiam:  Instead  of  appealins^,  the  plain- 
tiff might  have  had  the  disputed  questions 
of  fact  tried  at  the  Special  Term,  the  case 
having  been  reached  on  the  November 
calendar.  Where,  as  here,  the  facts  are  in 
dispute  and  grave  charges  of  fraud,  wrong- 
doing and  bad  faith  on  the  part  of  the  direct- 
ors are  involved,  those  questions  should  not 
be  disposed  of  on  affidavits  when  an  oppor- 
tunity has  been  given  to  have  them  deter- 
mined at  the  Special  Term  after  a  trial. 
The  order  should  be  affirmed,  with  ten  dol- 
lars costs  and  disbursements.  Present — Van 
Brunt,  P.  J.,  Patterson,  O'Brien,  McLaugh- 
lin and  Laughlin,  JJ. 

Max  Loewenstein  and  Others,  Appellants,  v. 
American  Mineral  Water  Machine  Companv 
and  Others,  Respondents.— Order  affirmed, 
with  ten  dollars  costs  and  disbursements.— 
Appeal  from  an  order  denying  a  motion  for 
the  appointment  of  a  receiver  and  for  an 
injunction  pendente  lite.— 
Per  Cubiam:  For  the  reasons  stated  in 
Jacobu8  V.  American  Mineral  Water 
Machine  Co.  (ante^  p.  615;  the  order  should  be 
afflrmed^ith  ten  dollars  costs  and  disburse- 
ments. Present— Van  Brunt,  P.  J.,  Patter- 
son, O'Brien,  McLaughlin  and  Laughlin, 
J  J. 

John  Sparhawk,  Jr.,  as  Trustee  in  Bankruptcy 
of  the  Estate  of  Charles  M.  Stoever,  Bank- 
rupt, Respondv^nt,  v.  Qllltn  Printing  Com- 
pany, Appellant.— Order  modified  as 
directed  In  opinion,  and  as  modified  affirmed, 
without  costs  to  either  party.— Appeal 
from  an  order  made  at  the  New  York  Special 
Term  directing  the  service  by  the  defendant 
of  a  bill  of  particulars.— 
Per  Curiam:  The  order  directing  the  defend- 
ant to  serve  a  verified  bill  of  particulars  of 
its  counterclaim  herein  should  be  modified 
by  striking  out  all  the  items  therein  specified 
except  naragraph  8,  namely,  *'the  date  of 
each  failure  of  the  said  bankrupt  to  deliver 
goods  ordered  by  the  defendant  under  the 
said  alleged  contract; "  and  as  so  modified, 
affirmed,  without  costs  to  either  party. 
Present  — Van  Brunt,  P.  J.,  Patterson, 
O'Brien,  McLaughlin  and  Laughlin,  JJ. 

The  People  of  the  State  of  New  York  ex  rel. 
Delaware  and  Hudson  Company,  Plaintiff, 
▼.  Thomas  L.  Feitner  and  Others,  Defend - 
antR.— Motion  granted,  questions  certified 
as  stated  in  opinion.—  Motion  for  leave  to  go 
to  t^e  Court  of  Appeals.— 
Per  Curiam  :  Although  it  may  be  that  no 
leave  is  necessary  in  order  that  eltiter  of  the 
parties  may  appeal  to  the  Court  of  Appeals 
as  from  a  final  order  in  a  special  proceedhig, 
yet  to  save  all  questions  we  grant  such  leave 
and  flattie  the  questions  to  be  certified  as 
follows :  1.  By  the  leases  of  the  property  of 
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the  Albany  and  Susquehanna  and 
laer  and  Saratoga  Railroad  Companies  did 
Uiat  property  become  part  of  the  capital  and 
surplus  of  the  Delaware  and  Hudson  Com- 
pany or  did  that  company  acquire  merely 
the  interest  of  a  lessee,  namely,  the  right  to 
use  the  demised  premises  upon  the  payment 
of  the  rentals  reserved  ?  2.  In  assessing  the 
Delaware  and  Hudson  Company  by  reason 
of  the  property  thus  leased,  is  that  company 
to  be  assessed  upon  the  full  value  thereof  as 
being  its  owner,  or  only  upon  the  value  of 
the  light  to  use  the  property^  upon  payment 
of  the  rentals  reserved  without  including 
any  right  to  use  the  franchises  ?  8.  In  case 
the  Delaware  and  Hudson  Company  is  assess- 
able as  owner  of  the  property  covered  by  the 
leases,  should  a  deduction  from  any  assess- 
ment upon  its  capital  and  surplus  be  made  of 
the  amount  of  the  liability  of  the  company 
upon  the  bonds  of  the  Albany  and  Susque- 
hanna Railroad  Company,  and  also  of  the 
amount  of  its  obligations  to  pay  the  rentals 
specified  in  the  leases  or  either  of  them  ? 
Present—  Van  Brunt,  P.  J.,  Ingraham,  Mc- 
Laughlin and  Laughlin,  J. 
R.  Hudnut's  Pharmacy.  Appellant,  v.  Joseph 
Tankard,  Respondent.—  urder  affirmed,  with 
ten  dollars  costs  and  disbursements.— Ap- 
peal from  an  order  made  at  the  New  York 
Special  Term  denying  a  motion  for  an  in- 

t unction  pendente  lite.— 
*BR  Curiam  :  We  do  not  think  that  the  facta 
presented  upon  this  application  would  Jus- 
tify us  in  reversing  the  order  below.    The 
auestlon  as  to  whether  or  not  an  injunction 
tiould  be  granted  and  as  to  the  extent  of  the 
injunction  should  be  left  to  be  determined 
upon  the  trial.    The  order  sliould  be  affirmed, 
with  ten  dollars  cos.s  and  disbursements. 
Present- Van  Brunt,  P.  J.,  O'Brien,  Ingra- 
ham, McLaughlin  and  Hatch,  JJ. 
Frank  Cattano,  as  Administrator,  etc.,  of  Paul 
Cattano,  Deceased,  Respondent,  v.  Metro- 
politan Street  Railway  Company,  Appellant. 
—Judgment  affirmed,  with  costs.    Present— 1.173  NY  565 
Van  Brunt.  P.  J.    (iissentlng) ;  Patterson,  »^'*'^^  ^ 
O'Brien,   McLaughlin  and   Laughlin,  JJ.-^ 
Appeal  from  a  jud;:rment  entered  upon  the 
verdict  of  a  Jury  and  from  an  order  denying 
a  motion  for  a  new  trial.— 
Van  Brunt,  P.  J.  (dissenting):  I  dissent.  The 

filaintlff  seems  to  have  been  thrown  from  the 
ront  platform  of  the  car  in  some  way  by  the 
putting  on  of  the  brake.  If  it  was  caused  by 
the  people  pressing  too  closely  to  the  driver 
so  that  he  struck  them  in  putting  on  the 
brake,  I  do  not  see  that  there  was  any  negli- 
gence shown  on  his  part.  If  the  crowded 
state  of  the  platform  made  It  dangerous  for 
the  deceased  to  ride  there,  it  seems  to  me 
that  that  danger  was  Just  as  evident  to  him 
as  it  was  to  the  officials  In  charge  of  the  car. 
I  am  unable  to  see  in  what  the  negligence  of 
the  defendant  consists. 
John  S.  Baird  and  Others,  as  Trustees,  etc.,  of 
John  Baird,  Deceased,  Respondents,  v.  Kate 
F.  Allen,  Appellant,  Impleaded  with  Others. 
—Judgment  and  orders  affirmed,  with  costs. 
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—  Appeal  from  a  judcrnaent  entered  upon  the 
verdict  of  a  Jury,  and  from  orders  denying 
new  trial  and  gjanting  extra  allowance.  — 
liroRAHAM,  J.:  The  queations  presented  in 
this  case  are  similar  to  those  presented  in  the 
case  of  Baird  v.  Campbell  (ante^  p.  lOi),  and 
for  the  reasoDS  stated  in  the  opinion  in  that 
case  the  Judgment  and  orders  are  affirmed, 
with  costs.  Van  Brunt,  P.  J.,  0*Brien, 
McLaughlin  and  Hatch,  J.J.  concurred. 
The  Morris  European  and  American  Express 
OcMnpany,  Ltd.,  Respondent,  v.  Merchants^ 
European  Express  Company  and  Others,  Ap- 
pellants^—Order  affirmed,  with  ten  dollars 
costs  and  disbursements.— Appeal  bv  de- 
fsodantsf rom  an  order  of  the  Supreme  Courts 
entered  in  the  clerk's  office  of  the  county  of 
New  York  on  the  26th  day  of  May.  1901.  as 
resettled  and  amended  by  an  order  entered 
on  the  10th  day  of  June,  1901,  granting  an  in- 
junction pendente  lite. — 
Ladohuk,  J.:  The  plaintiff  was  incorporated 
under  the  h»ws  of  this  Stote  in  1689.  It  is 
carrying  on  business  as  customs  brokers, 
freight  orokers  and  forwarders  of  express 
matter  to  and  from  all  parts  of  the  world, 
and  has  succeeded  to  the  business  and  good 
will  of  8.  W.  Morris  &  Son,  who  conducted 
a  like  business  under  the  firm  name  and 
style  of  ''Morris  European  Express  Com- 
pany.'* The  defendant  was  incorporated  on 
the  l9thdayof  February,  1901,  for  the  pur- 
pose of  carrying  on  a  similar  business  and 
the  individiial  defendants  were  directors 
thereof.  It  is  alleged  in  the  complaint  that 
plaintiff  has  expended  large  sums  of  money 
in  building  up  and  conducting  its  business 
and  obtaining  patrons  and  custom,  and  that 
it  has  Taluable  records  of  its  business,  chief 
among  which  are  lists  and  records  of  its  cus- 
tomers and  patrons:  that  the  defendants 
Cunibertl  ana  Bankell  were  formerly  in  the 
employ  of  plaintiff,  but  were  discharged  and 
left  its  employ  on  the  10th  day  of  January, 
1901.  and  that  the  defendant  Lau  was  also  in 
its  emj^oy  until  the  12th  day  of  January, 
1901.  The  plaintiff  alleges  on  Information 
and  belief  that  in  the  month  of  December, 
1900,  the  individual  defendants  met  in  plain- 
tiff's office  after  business  hours  without  its 
consent  and  conspired  to  Interfere  with  and 
injure  its  business  and  to  make  copies  of  its 
lists  and  records  of  customers  and  patrons 
and  their  addresses,  and  did  surreptitiously 
and  without  plaintiff's  knowledge  or  con- 
sent, severally  and  Jointly,  make  copies 
thereof;  that  prior  to  or  immediately  after 
the  incorporation  of  the  defendant  com- 
pany, the  individual  defendants  delivered  to 
It  said  copies  which  the  defendant  company 
has  used  and  is  using,  and  that  it  has  sent  out 
and  is  sending  out  letters  and  circulars  to  the 
persons  whose  names  were  so  taken  for  the 
purpose  of  inducing  them  to  transfer  and 
give  over  their  trade  and  business  from 
plaintiff  to  the  defendant  company;  that 
plaintiff's  said  lists  of  its  patrons  and 
customers  were  of  the  value  of  many 
thousands  of  dollars  and  the  use  thereof 
by  the  defendants  has  been  of  great 
damage  to  the  plaintiff  and  the  con- 
tinued use  thereof^  will  cause  irreparable 
loss  and  damage  for  which  it  is  without  any 
adequate  remedy  at  law.  The  relief  de- 
manded Is  that  defendants  be  perpetually 
enjoined  and  restrained  from  copying  or  in 
any  manner  using  said  copies  of  the  lists  of 
customers  and  patrons  of  the  plaintiff  and 
from  using  the  information  derived  there- 
from and  that  they  be  adjudged  to  sur- 
render said  Usts  to  the  plaintiff  and  to  ac- 
count for  all  profits  obtained  by  the  use 
thereof.  The  answer  was  verf Aed  by  Kam- 
merer,  who  Is  the  vice-president  and  treas- 


i  urer  of  the  defendant  company,  and  it  put 
in  issue  the  allegations  of  the  complaint  con- 
oeming  the  acts  of  the  Individual  defend- 
ants and  the  use  of  these  lists.  The  plaintiff 
made  a  motion  upon  notice  for  an  Injuncttoo 
order  pendente  lite  in  accordance  with  the 
prayer  of  the  complaint  and  for  an  order  re- 
quiring the  defendJEuits  to  deposit  the  lists  in 
question  with  the  court  pending  the  deter- 
mination of  the  action.  The  JDOtUm  was 
granted.  A  motion  was  thereafter  made  by 
tne  defendants  for  a  resettlement  of  the 
order  by  eliminating  the  provision  thereof 
requiring  the  defendants  to  so  deposit  the 
lists  and  by  inserting  a  clause  requiring  plain- 
tiff to  give  a  new  undertaking  in  a  larger 
amount  The  order  was  resettled  by  strikmg 
out  the  provision  with  respect  to  dellverfng 
the  lists.  The  papers  do  not  show  the 
amount  of  the  undertaking  originally  given, 
but  the  opinion  of  the  court  deuverea  on  the 
resettlement  of  the  order  shows  that  the 
M>pUcation  for  a  new  undertaking  was  de- 
nied for  the  reason  that  the  court  deemed 
the  undertaking  already  given  sufficient. 
The  precise  date  of  the  commencement  of 
the  action  does  not  appear,  but  the  answer 
was  verified  on  the  18th  day  of  April,  1901. 
The  moving  papers  upon  which  the  order 
was  made  were  not  as  full  and  complete  as 
they  should  have  been,  but  they  were  suf- 
ficient to  give  the  court  Jurisdiction.  In  the 
ordinary  course  the  action  might  have  been 
tried  upon  the  merits  before  the  appeal  from 
the  order  was  brought  to  a  hearmg  in  this 
court.  The  condition  of  the  Special  Term 
calendar  in  this  department  is  such  that 
issues  of  fact  In  equity  cases  may  be  tried  In 
a  very  short  time  after  they  are  noticed  for 
trial.  We  are  not  disposed  to  encourage 
appeals  from  orders  in  these  or  like  or- 
cumstances  or  to  interfere  with  the  discre- 
tion of  the  court  at  Special  Term.  The  ordor 
should,  therefore,  be  affirmed,  with  ten  dol- 
lars costs  and  disbursements.  Van  Brunt, 
P.  J.,  Patterson,  O'Brien  and  McLaughlin, 
JJ.,  concurred. 

Joseph  Pronick,  Appellant,  v.  Metropolitan 
Trust  Company  of  the  City  of  New  York, 
Respondent.  —  Judgment  affirmed,  with 
costs,  on  opinion  of  court  below.  Present  — 
Van  Brunt,  P.  J.,  Patterson,  O'Brien,  Mc- 
Laughlin and  I^ughlin,  JJ.  The  following 
is  the  opinion  of  Leventritt,  J.,  delivered  at 
Special  Term: 

LBvnsTRrrr,  J.:  The  plaintiff  rests  his  cause 
of  action  on  the  terms  of  the  8th  clause  of  the 
mortgage,  and  bis  right  to  an  inspection  of 
the  statements  of  other  years  is  dependent 
on  the  language  of  that  clause,  together  with 
its  reasonable  Implication.  Relief  is  de- 
manded against  the  trustee  under  the  terms 
of  the  instrument  creating  the  trust,  and  not 
by  virtue  of  any  inherent  I'elation  existing 
between  a  trustee  and  the  cestui.  The  mort- 
gage, which  for  the  purposes  of  this  case  is  the 
final  measure  of  the  trustee's  duties  <J7o2l£t- 
ter  V.  Stewart,  1 1 1  N.  Y.  644, 661 ;  19  Am.  &  Sag. 
Ency.  of  Law,  798)  contains  no  express  pro- 
vision granting  an  inspection  of  the  Interest 
statements  to  the  bondholders,  but  surely 
an  implied  one  authorizing  it  between  the  first 
and  tnirtieth  days  of  Septenkber  of  each  year, 
as  that  is  the  period  during  which  the  requto- 
ite  number  of  bondholders  may,  through  the 
defendant,  object,  in  the  manner  prescribed 
by  the  mortgage,  to  the  interest  rate,  and 
after  which  the  rate  becomes  final  and  unas- 
sailable except  for  fraud.  It  is  clear  to  me, 
however,  that  under  the  terms  of  the  instru- 
ment the  implied  right  to  inspect  Is  limited 
to  the  statement  for  the  current  year, ' 


much  as  the  object  contemplated  by  fiUng 
the  statement  with  the  trustee  is  to  permit 
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an  objection  to  the  interest  rate  for  that| 
year  only.  In  the  aheence  of  a  provision  of 
the  mortgage  by  which  the  railway  company 
is  to  file  with  the  trustee  this  annual  state- 
ment, no  right  to  an  inspection  could  arise  in 
the  bondholders,  and  the  right,  therefore, 
that  has  arisen  by  virtue  of  the  presence  of 
a  provision,  is  to  be  measured  by  its  reason- 
alue  intent.  The  plaintiff,  who  has  been  a 
bondholder  since  1897,  should  have  protected 
himself  by  demanding  an  inspection  for  each 
year  during  the  month  of  September.  Even 
had  he  become  a  bondhoideronlv  during  the 
year  in  which  he  demanded  the  mspectloD  of 

Srior  statements,  nevertheless  he  would  be 
eeraed  charged  with  the  knowledge  of  his 
predecessor  In  interest.  In  this  case  the 
plaintiff  presents  nothing  to  the  couit  as  a 
court  of  equity  to  call  for  an  exercise  of  its 
inherent  power  to  compel  disclosure  between 
trustee  and  cestui.  Without  showing  any 
reason  or  object  he  demands  relief  oased 
solely  on  the  implied  terms  of  the  mort- 
gage. These  do  not  warrant  it.  Complaint 
dismissed. 
£.  Martin  Black,  Appellant,  v.  William  E. 
Vanderbilt  and  Edward  V.  W.  Rossiter,  as 
Trustees  for  E.  .\lartin  Black,  Respondents, 
Impleaded  with  Another.— Judgment  af- 
firmed, with  costJi  on  opinion  of  court  below. 
Present  — Van  Brunt,  P.  J.,  Patterson, 
O^Brlen,  McLaughlin  and  Laughlin,  .TJ.  The 
folio wisg  is  the  opinion  of  Scott,  J.,  delivered 
at  Special  Term: 

ScxxTT,  J.:  The  plaintiff  makes  out  no  cose 
entitling  him  to  equitable  relief.  Taking  his 
allegations  as  true,  as  they  must  be  taken  in 
face  of  the  demurrer,  the  most  that  can  be 
said  is  that  the  defeudauts  have  broken  their 
agreement  to  compensate  him  for  his 
services.  For  this  breach  he  has  an  adequate 
and  complete  remedy  at  law.  The  case  as 
made  by  the  complaint  differs  in  essential 
particulars  from  Margton  v.  Oontd  (69  N.  Y. 
290^,  upon  which  plaintiff  seems  to  rely. 
The  demurrer  must  be  sustained,  with  costs, 
with  leave  to  plaintiff  to  amend  within 
twenty  days  upon  payment  of  costs. 
John  Andrew  MuCioskey,  as  Administrator, 

,  etc,  of  Charles  McCloskey,  Deceased,  Re- 

017  flpondent,  v.  Metropolitan  Street  Railway 
^  n  Company,  Appellant.— Judgment  and  order 
Case  *       reversed,  new  trial  orderetl,  costs  to  appel- 

73  201  lant  to  abide  event.—  Appeal  by  the  def end- 
7^  255  '"'^  ^'^^  Metropolitan  Street  Railway  Com- 
t?  i  QIC  P<^y«  f roni  a  Judgment  of  the  Supreme 

74  Itf<>nQurt  in  favor  of  the  nlalntiff,  entered  in 
-  the  office  of  the  clerk  of  the  county  of  New 

York  on  the  18th  day  of  February,  1901, 
upon  the  verdict  of  a  jury  for  $8,000,  and 
also  from  an  order  entered  in  said  clerk's 
office  on  the  18th  day  of  February,  1901, 
denying  the  defendant's  motion  for  a  new 
trial  made  upon  the  minutes.— 
Inorahax,  J. :  The  plaintiff's  Intestate  was, 
on  the  11th  day  of  February,  1800,  crossing 
the  track  of  the  defendant  railway,  about 
eight  o'clock  in  the  evening,  when  he  was 
struck  by  one  of  the  defendant's  cars  and 
sustained  injuries  which  resulted  in  his 
death.  The  night  was  very  cold,  and  there 
is  evidence  that  at  the  time  of  the  accident 
it  was  snowing.  The  car  that  struck  the 
plaintiff's  intestate  was  a  south-bound  car 
upon  the  west  track.  The  plaintiff  attempted 
to  cross  the  street  from  the  west  to  the  east, 
and  as  he  stepped  upon  the  track  the  car 
struck  him.  The  plaintiff  called  as  witnesses 
two  policemen  who  were  standing  upon  the 
northwest  comer  of  Ninety-second  street  and 
Lexington  avenue.  Officer  Nevlns  testified 
on  direct  examination  that  he  saw  the  plain- 
tUTs  intestate  walking  down  on  the  southerly 
aide  of  Nhiety-aeoond  street  from  Park  ave- 
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nue  to  the  east,  that  he  walked  on  the  cross- 
ing;  and  that  he  saw  the  car  strike  and  knock 
the  deceased  down.  The  witness  says:  **I 
noticed  as  he  stepped  on  the  track.  At  that 
time  I  did  not  exactly  notice  how  far  away 
the  car  was;  the  car  might  have  been  about 
in  front  of  us;  we  were  on  the  other  side  of 
the  street.  The  front  car  was  about  even 
with  the  north  crosswalk.  •  *  •  I  saw 
the  car  come  along  at  the  time  I  was  stand- 
ing there.  I  did  not  exactly  see  the  man 
step  on  the  track.  I  saw  him  coming  down 
the  street  first  I  saw  the  man  step  on  the 
crossing  next;  then  he  kind  of  paused  — I 
did  not  take  much  notice  to  what  he  done, 
but  he  Just  about  paused  for  to  look  around 
like.  The  next  thing  I  seen  him  go  rolling  in 
front  of  the  car.  At  that  time  the  front  of 
the  car  was  about  even  with  this  crosswalk, 
that  is.  In  front  of  us  across  the  street.  I 
next  saw  the  man  rolling  In  front  of  the  car 
by  looking  around.  I  did  not  notice  the  grip- 
man  doing  anything  until  he  tried  to  brake 
up  his  car  from  hearing  the  sound.  He 
started  to  do  that  after  ne  had  struck  the 
man.  At  the  time  that  I  saw  the  car  right 
on  the  crosswalk,  or  about  the  crosswalk,  I 
did  not  see  the  gripman  do  anything  only 
just  from  hearing  the  noise  of  the  brake. 
This  was  a  very  cold  night  and  snowing." 
On  cross-examination  the  witness  testified 
that  the  car  was  brilliantly  lighted;  that  ho 
saw  the  plaintiff's  intestate  pause  on  the 
curb  at  the  <rutt  r;  that  the  car  was  then 
coming  in  full  sight,  so  that  a  man  with  his 
eyes  open,  with  ordinary  eyesight,  could  not 
fail  to  see  it  at  that  time;  that  when  ho 
stepped  from  the  sidewalk  down  to  the  street 
the  car  was  about  opposite  the  north  cross- 
ing of  Ninety -second  street;  tliat  before  the 
plaintiff's  intestate  had  left  the  curbstone 
the  car  had  about  reached  the  northerly  side 
of  Ninety-second  street  opposite  to  where 
the  witness  was;  th.it  the  distance  from  the, 
curbstone  to  the  westerly  rail  of  the  track  on 
which  the  car  was  running  was  about  twelve 
feet,  and  to  reach  the  track  the  deceased 
had  to  walk  that  distance;  in  the  meantime 
the  car  was  coming  in  full  sight;  that  when 
the  deceased  stepped  upon  the  westerly 
rail  of  the  westerly  track  on  which  the 
south-bound  car  was  coming  the  car  had  got 
right  onto  him;  ''  it  was  right  up  on  top  of 
him."  Upon  redirect  examination  counsel 
for  the  plaintiff  endeavored  to  get  the  wit- 
ness to  say  that  when  the  deceased  stepped 
on  the  ti-ack  the  car  was  at  the  north  cross- 
ing, but  without  success.  The  other  witness 
for  the  plaintiff's  iuteetate.  Officer  Doran, 
testified  that  he  stood  on  the  corner  of  the 
streec  talking  to  the  first  witness;  that  he 
saw  the  deceased  coming  down  on  the  south 
side  of  Ninety-second  street  towards  Lexing- 
ton avenue;  that  as  he  came  close  to  Lex- 
ington avenue  he  seemed  to  slacken  his  walk 
somewhat,  and  to  pause  around  to  look  to 
see  if  there  were  any  cars  coming  up  or 
down  Lexington  avenue.  "He  paused  at 
the  curbstone  as  it  were;  he  did  not  exactly 
stand,  he  sort  of  slackened  his  walk  some- 
what. He  proceeded  to  cross  Lexington 
avenue  to  the  south  side  of  Ninety-second 
street;  *  *  *  at  the  time  that  McCloskey 
was  a  foot  or  two  from  the  track,  at  that 
time  the  front  part  of  the  car  was  coming 
down  the  avenue  south  of  Ninety-third 
street.  In  relation  to  the  place  where  I  waa 
standing,  it  would  probably  be  opposite  me 
at  that  time.  I  refer  to  the  time  that  he  was 
stepping  on  the  track.  At  that  time  1  say 
the  front  of  the  car  was  about  opposite  me 
and  Officer  Nevlns.  Next  I  seen  this  man 
knocked  down  and  dragged  by  the  car  for 
some  distance  down  the  avenue,  and  Officer 
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Nevins  and  myfielf  ran  over  and  we  picked 
him  up."  Upon  cross-examination  the  wit- 
ness testified  that  at  the  time  the  deceased 
reached  the  westerly  sidewalk  of  Lexington 
avenue  the  car  was  coming  down  the  ave- 
nue, maybe  two  blocks  above  Ninety-second 
street:  that  when  the  deceased  left  the  curb- 
stone at  the  comer  of  Ninety -second  street 
and  Lexington  avenue  the  car  was  leaving 
Ninety-thini  street ;  that  he  started  to  walk 
across  the  avenue  in  any  ordinary  walk, 
went  across  in  a  leisurely  sort  of  way;  that 
the  car  was  then  coming  down  the  avenue 
brilliantly  lighted;  that  ft  was  the  only  vehi- 
cle of  any  kind  in  the  street  at  that  time; 
that  the  car  was  running  at  the  ordinary 
rate  of  speed;  that  it  was  the  right  or  west 
side  of  the  car  that  struck  the  deceased,  and 
he  fell  on  the  west  side  of  the  track ;  but  the 
witness  did  not  see  the  deceased  at  the  time 
when  he  put  his  foot  on  the  track;  that  he 
took  one  step  upon  the  track  before  he  was 
hit,  and  then  the  car  was  on  him.  This  was 
all  the  testimony  produced  by  the  plaintiff 
which  tended  to  prove  the  defendant's  negli- 
gence. The  motorman  of  the  car.  who  was 
called  by  the  defendant,  testified  that  at  the 
time  his  car  was  crossing  the  north  side  of 
Ninety-second  street  he  reduced  the  speed  of 
the  car  to  about  three  miles  an  hour;  that  he 
saw  the  deceased  near  the  lamp  post  on  the 
sidewalk,  and  sounded  his  gong;  that  the 
deceased  stepped  down  from  the  side- 
walk to  cross  over  the  street;  that  the 
witness  again  rang  his  gong  and  sliouted  to 
him,  and  also  applied  his  brake  to  stop  the 
car;  that  the  deceased  walked  over  towards 
the  track,  and  paused  just  at  the  track,  i 
'*Then  all  of  a  sudden,  when  I  was  not  more  I 
than  three  or  four  feet  from  him,  he  stepped  , 
directly  in  front  of  the  car,  and  of  course 
the  car  struck  him  and  knocked  him  down ;  ** 
that  the  car  struck  his  knees;  that  he  fell 
forward  with  his  head  against  the  dashboard 
and  fell  across  the  westerly  rail;  that  the 
motorman  then  put  on  the  brake  and  stopped 
the  car  about  six  feet  below  the  southerly 
crossing.  Upon  cross-examination  the  wit- 
ness testified  that  he  let  go  the  cable  ready 
to  make  a  stop  on  the  north  side  of  the 
street,  expecting  the  deceased  wanted  to 
take  the  car.  Several  other  witnesses  were 
called,  not  connected  with  the  railroad,  who 
corroborated  this  statement  of  the  motor- 
man.  Olynn,  who  was  a  passenger  upon  the 
car,  testified  that  he  was  seated  at  the  front 
window  on  the  west  side  of  the  car  at  the 
time  of  the  accident;  that  when  he  first  saw 
the  deceased  he  was  standing  about  four 
feet  from  the  westerly  rail  looking  at  the 
car;  that  the  gripman  had  slackened  the 
car,  and  just  as  tnecar  was  passing,  or  as 
the  car  got  abreast  of  him,  he  stepped  in 
front  of  the  car,  and  the  front  bumper  of 
the  car  struck  him  around  his  knees;  that  as 
he  stood  four  feet  west  of  the  track  the  wit- 
ness saw  that  the  deceased  had  his  hand  up 
to  the  side  of  his  head,  or  was  making  a 
gesture  towards  the  car;  that  at  the  time  he 
made  this  s^esture  the  car  was  about  at  the 
middle  of  the  block,  between  the  north  and 
south  crossing;  that  the  deceased  stepped 
on  the  track  as  the  car  was  reaching  the 
point;  that  when  the  car  stopped  the  witness 
jumi/Od  off,  and  the  rear  end  of  the  car  was 
lust  upon  the  south  crosswalk  of  Ninety- 
second  street.  The  witness  Rudden,  called 
for  defendant,  testified  that  at  the  time  of 
the  accident  he  was  five  or  ten  feet  from 
the  deceased,  walking  up  the  west  side  of 
Lexington  avenue;  that  when  the  car  got  to 
the  north  side  of  Ninety-second  street  the 
deceased  was  then  leaving  the  sidewalk  to 
cross  over;  that  he  walked  towards  the  car, 


i  stepped  upon  the  track,  and  as  he  stepped 
upon  the  track  the  car  struck  him;  that  he 
saw  the  deceased  move  his  head  as  if  indicat- 
ing to  the  car,  and  then  put  his  hand  over  hjs 
ear,  and  when  the  car  stopped  the  rear  was 
upon  the  croswalk.  There  are  other  witnesses 
who  gave  substantially  the  same  account  of 
the  occurrence.  With  the  exception  c^  the 
statement  of  these  two  police  officers,  the  evi- 
dence of  every  person  who  saw  the  accident 
is  uncontradicted  that  the  deceased  walked 
out  to  the  track  as  though  about  to  board  the 
car,  and  then  stepped  upon  the  track  in  front 
of  the  car  and  was  m  jured.  If  this  statement 
is  true,  it  is  dear  that  the  motorman  was  not 
negligent,  but  that  the  accident  was  caused 
solely  by  the  act  of  the  deceased  in  stepping 
in  front  of  the  car,  and  the  evidence  of  the 
police  ofllcers,  taken  as  a  whole,  does  not 
contradict  this  testimony  of  the  defendant's 
witnesses.  It  is  not  disputed  by  any  of  the 
witnesses  that  the  deceased  was  struck  upon 
the  west  side  of  the  track  and  was  between 
the  west  rail  and  the  slot  in  the  middle  of 
the  track  when  he  was  picked  up  after  the 
accident.  The  police  officer  who  testified 
that  the  car  was  at  the  north  side  of  Ninety- 
second  street  when  the  deceased  stepped 
upon  the  track,  subsequently  said  that  he 
did  not  see  the  deceased  step  on  the  track, 
and  his  cross-examination  made  it  clear  that 
what  he  intended  to  sav  was  that  when  the 
deceased  stepped  off  tne  sidewalk  the  car 
was  on  the  north  side  of  Ninety  second  street, 
in  motion,  going  downtown,  and  that  from 
the  time  the  deceased  walked  the  twelve  feet 
between  the  curbstone  and  the  track  the  car 
roust  have  got  very  close  to  the  south  croas^ 
ing.  It  is  quite  evident  from  the  situation 
that  the  motorman  was  justified  in  assuming 
that  the  deceased  wished  to  take  the  car. 
There  is  nothing  in  the  testimony  to  show 
that  he  had  reason  to  believe  that  the  de- 
ceased would  attempt  to  cross  the  track  in 
front  of  the  car,  or  that  it  was  his  dutv  to 
bring  the  car  to  a  full  stop  before  reaching 
the  crosswalk.  If  the  car  was  on  the  north 
side  of  Ninety-second  street  when  the  de- 
ceased stepped  upon  the  track,  and  the  de- 
ceased, as  ail  of  the  witnesses  testified,  was 
struck  on  the  west  side  of  the  track  lust  as 
he  stepped  upon  the  track,  it  would  be  nec- 
essary to  assume  that  the  deceased,  when  he 
stepped  on  the  track,  stopped  until  the  car 
reached  and  struck  him;  yet  there  is  not  a 
witness  that  testified  that  the  deceased 
stopped  upon  the  track.  It  is  impossible  to 
reconcile  tne  testimony  given  in  the  case  by 
the  police  officers  as  well  as  the  testimony  of 
the  defendant's  witnesses,  with  the  state- 
ment that  this  car  was  on  the  north  cross- 
walk of  the  street  at  the  time  the  deceased 
stepped  on  the  track,  and  yet  this  is  theonlr 
theory  of  the  case  that  could  justif v  a  find- 
ing that  the  defendant  was  negligeni  Here 
was  a  cold,  snowy  night;  the  deceased  cross- 
ing this  track  with  his  hand  to  his  head,  or 
ears,  stepped  in  front  of  the  car  and  was 
struck.  There  is  nothing  in  the  testimony 
that  is  inconsistent  with  this  statement 
which  is  testified  to  by  all  the  witnesses  pro- 
duced by  the  defendant  and  which  is  quite 
consistent  with  that  of  the  police  oflicers 
caUed  by  the  plaintiff.  I  think  it  is  quite 
clear  that  tliis  testimony  was  insufficient  to 
justify  a  veniict  for  the  plaintiff.  The  judg- 
ment and  order  appealed  from  must,  there- 
fore, be  reversed  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the 
event.  Van  Brunt,  P.  J.,  O'Brien,  McLaugh- 
lin and  Hatch,  JJ.,  concurred. 

The  People  of  the  State  of  New  York  ex  rel. 
Curtis  R.  Hatlieway,  Appellant,  ▼.  Isaac 
Fromme,  Register  of  the  County  of  New 
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York,  Renpondeot.— Judgment  afflrmed, 
with  oo8t&    No  opinion. 

Herman  Wagner  and  Richard  Jahn,  Appel- 
lants, V.  Ruth  Livinnton,  Respondent- 
Judgment  affirmed,  with  costs.    No  opinion. 

Louis  M.  Levy  and  Others,  Appellants,  ▼. 
Fredericke  S.   Passavant  and  Others,  Re- 

rndents.— Judgment  afflrmed,  with  costs, 
opinion. 
Edward  A.  Morrison,  Respondent,  v.  Metropol- 
itan Elevated  Railway  Company  and  Man- 
hattan Railwav  Company,  Appellants.— 
Judgment  modified  by  reducing  the  amount 
awarded  for  fee  damage  to  $6,000,  and  by 
reducing  the  Judgment  for  rental  damage  as 
entered,  to  the  sum  of  $2,250.40;  and  as 
modified  affirmed,  without  costs  to  either 


party.  ^  No  opinion. 


John  I^ximore,  as  Administrator,  etc.,  of  Annie 
Podmore,  Deceased,  Respondent,  v.  South 
Brooklyn  Savings  Institution,  Appellant.— 
Judgment  afflrmed,  with  costs.    No  opinion. 

Mary  E.  Whitehill,  Respondent,  v.  John  E. 
whitehlll.  Appellant.—  Order  afflrmed,  with 
ten  dollars  costs  and  disbursements.  No 
opmion. 

Brayton  Ives,  Appellant,  v.  Gilbert  I.  Ellis  and 
Robert  V.  Elvey,  Respondents.— Order  af- 
flrmed, with  ten  dollars  costs  and  disburse- 
ments.   No  opinion. 

Walter  P.  Phillips,  Respondent,  t.  Evening 
Star  Newspaper  Company  of  Washington, 
D.  C,  Appellant.— Order  affirmed,  with  ten 
dollars  costs  and  disbursements.  No 
opinion. 

Frederic  G.  Mason,  as  Assignee  for  the  Bene- 
fit of  Creditors  of  the  United  Press,  Respond- 
ent, V.  Evening  Star  Newspaper  Company, 
of  Washington,  O.  C,  Appellant.— Order 
affirmed,  with  ten  dollars  costs  and  disburse- 
ments.   No  opinion. 

The  People  of  the  State  of  New  York  ex  rel. 
John  F.  Mclntyre,  Respondent,  v.  Bird  S. 
Ooler.  Comptroller  of  the  City  of  New  York, 
Appellant.—  Order  reversed,  with  costs,  and 
motion  denied,  with  costs,  on  authority  of 
People  ex  rel.  Hennesay  v.  Coler  (fi&  App. 
Div.  217). 

Joseph  J.  O'Donohue,  Jr.,  and  Thomas  J. 
O'Donohue,  Respondents,  v.  Franklin  Bien, 
as  Substituted  Trustee,  etc.,  of  Btasey 
Pitcher,  Deceased,  and  Others,  Appellants, 
Impleaded  with  Others.  —  Order  affirmed, 
wltb  ten  dollars  costs  and  disbursements. 
No  opinion. 

George  Eckhard,  Appellant,  ▼.  Garfield 
National  Bank,  Respondent,  Impleaded  with 
National  Silk  Label  Company  et  al.—  Order 
afflrmed,  with  ten  dollars  costs  and  disburse- 
ments.   No  opinion. 

Julius  King  and  Others,  Appellants,  v.  Broad- 
way BnildingCompany  and  George  A.  Fuller 
Company,  Respondents,  Impleaded  with 
Another.— Order  afflrmed,  with  ten  dolliu*s 
costs  and  disbursements.    No  opinion. 

fSdmund  Coffln,  Respondent,  v.  Louis  Burstein, 
Defendant,  and  Jtltx>b  Cnaimowitz,  Appel- 
lant, Impleaded  with  Others.  (Action  No. 
1.)  — Order  afflrmed,  with  ten  dollars  costs 
and  disbursements.    No  opinion. 

Frederick  P.  Forster,  Appellant,  v.  John  McL. 
Nash,  Respondent,  Impleaded  with  Charles 
L.  Jones.— Order  affirmed,  with  ten  dollars 
costs  and  disbursements.    No  opinion. 

Loretta  Marquet,  Respondent,  v.  Henry  Mar- 
quet.  Appellant—  Order  modified  by  reduc- 
ing counsel  fee  to  twenty-five  dollars,  and 
by  reducing  the  alimony  allowed  to  three 
dollars  a  week,  and  as  modified  affirmed, 
without  costs  to  either  party.    No  opinion. 

Amelia  Brandner,  Individually  and  as  Admin- 
istratrix, etc.,  of  Lennara  Brandner,  De- 
ceased, and  as  Administratrix,  etc..  of  Alice 
Brandner,  Deceased,  and  Another,  Respond- 


ents. V.  Manhattan  Railway  Company  and 
the  New  York  Elevated  Railroad  Company, 
Appellants.— Judgment  modified  by  reduc- 
ing the  amount  awarded  for  fee  damage  to 
$1,500;  and  by  reducing  the  Judgment  for 
rental  damage  as  entered  to  the  sum  of 
$1,S50.50,  and  as  modified  afflrmed,  without 
costs  to  either  party.  No  opinion. 
Elizabeth  A.  Toal,  Individually  and  as  Admin- 
istratrix, etc.,  of  John  T.  Toal,  Deceased, 
Appellant,  v.  The  City  of  New  York,  Re- 
spondent.—Judgment  afflrmed,  with  costs. 
No  opinion. 

George  Smedes,  Appellant,  v.  Metropolitan 
Street  Railway  Company,  Respondent.  — 
Judgment  and  order  afflrmed,  with  costs. 
No  opinion. 

Carl  P.  Diets,  Respondent,  ▼.  North  American 
Rubber  Company,  Sometimes  Called  Ameri- 
can Rubberine  Company,  Appellant.—  Order 
afflrmed,  with  ten  dollars  oosts  and  disburse- 
ments.   No  opinion. 

Nicholas  Bantomino,  an  Infant,  by  Michael 
Santomlno,  his  Guardian  ad  Litem,  Re- 
spondent, V.  American  Ice  Company,  Appel- 
lant—Order afflrmed,  with  ten  dollars  costs 
and  disbursements.    No  opinion. 

Albert  Simar.  Appellant,  v.  Ernest  P.  Paris, 
Defendant,  and  John  L.  Shea.  Respondent.— 
Order  afflrmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion. 

Harry  C.  Haskins,  Appellant,  v.  Mary  R  Has- 
kins.  Respondent.— Order  modified  by  re- 
ducing counsel  fee  to  $250,  and  by  reducing 
alimony  to  $25  a  week  from  the  time  of  the 
making  of  the  application  therefor.  No 
opinion. 

David  Cohen,  Respondent,  v.  Benjamin  Bern- 
hard;  Abraham  Bernbard  and  Henry  Bern- 
hard,  Executors,  etc.,  of  Benjamin  Bernbard, 
Deceased,  Appellants.—  Order  afflrmed,  with 
ten  dollars  costs  and  disbursements.  No 
opinion. 

Charles  E.  Keator,  Appellant,  v.  William  Dal- 
ton,  as  Commissioner  of  Water  Supply  of 
the  City  of  New  York,  and  Others,  Defend- 
ants, Impleaded  with  Ramapo  Water  Com- 
pany, Respondent.— Order  afflrmed,  with 
ten  dollars  costs  and  disbursements.  No 
opinion. 

Albert  Jansen,  Respondent,  v.  Consolidated 
Gas  Company,  Appellant.— Judgment  and 
order  afflrmed,  with  costs.    No  opinion. 

Therese  D.  Browning,  Appellant,  v.  Eugene E. 
Garvin  and  Others,  Composing  the  Birm  of 
E.  E.  Garvin  &  Co.,  Respondents.— Judg- 
ment and  order  afflrmed,  with  costs.  No 
opinion. 

Angela  M.  Sacoo,  Respondent,  v.  Plasterers' 
Laborers'  Union  of  the  Cltv  and  County  of 
New  York,  Appellant.—  Judgment  and  order 
affirmed,  with  costs.    No  opinion. 

Michael  H.  Haffey,  Respondent,  v.  The  Third 
Avenue  Railroad  Company,  Appellant.— 
Judgment  and  order  affirmed,  with  oosts. 
No  opinion. 

Samuel  M.  Hitchcock,  Respondent,  v.  James 
Yalden,  Appellant.— Judgment  affirmed, 
with  costs.    No  opinion. 

Lizzie  WIddowson,  Respondent,  v.  The  Third 
Avenue  Railroad  Conopany,  Appellant- 
Judgment  and  order  amrmcld,  with  costs. 
No  opinion 

James  TuUy,  an  Infant  by  John  Tullr,  his 
Guardian  ad  Litem,  Respondent,  v.  Metro- 
politan Street  Railway  Company,  Appellant. 
—Judgment  and  order  affirmed,  with  costs. 
No  opinion. 

Oscar  Dlngelman,  Respondent,  ▼.  Milton 
Schnaier  and  Louis  Schnaier,  Appellants.— 
Judgment  and  order  afflrmed,  with  costs. 
No  opinion. 

Thomas  Rule.  Respondent,  v.  Metropolitan 
Street  Railway  Company,  Appellant.— Judg- 
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ment  and  order  afflrmed,  with  costs.    No 
opinion. 

Eufcene  T.  Connell.  Respondent,  ▼.  Manhattan 
Railway  Company,  Appellant.— Judgment 
modifleid  by  reducing  the  amount  awarded 
for  fee  damage  to  91.:i00,  and  by  reducing  the 
judgment  for  rental  damage  as  entered  to 
tiie  sum  of  $1,46C,  and,  as  modified,  afflrmed, 
without  costs.    No  opioion. 

Gilbert  L.  Beeckman,  Respondent,  t.  Mary  W. 
Farmer,  Appellant. —  Judgment  and  order 
affirmed,  witii  coats.    No  opinion. 

Walter  Scott,  Respondent,  v.  Cliarles  O.  Conn. 
Appellant.-  Order  affirmed,  with  ten  dollai-s 
costs  and  disbursements.    No  opinion. 

The  People  of  the  State  of  New  York,  Re- 
spondent, ▼.  Duncan  Young,  Appellant.— 
Reargument  ordered. 

James  L.  Montgomery  v.  Robert  N.  Boyd  and 
Others.—  Motion  denied. 

The  People  of  the  State  of  New  York  v. 
Charles  E.  Leavitt.—  Motion  denied. 

Julius  King  V.  Broadway  Building  Company.— 
Motion  dismissed. 

Henry  B.  Moore  v.  Tillie  E.  Smith.— Motion 
denied  on  payment  of  ten  dollars  costs. 

Henry  S.  Moore  v.  Tillie  E.  Smith.  — Motion 
denied  on  payment  of  ten  dollars  costs. 

Christopher  C.  Shavne  t.  Horace  White  et  al. 
—  Motion  grantea. 

Nora  Hiltawski,  as  Administratrix,  v.    Max  , 

Stiner.—  Appeal  dismissed,  with  ten  dollars  , 

costs.  j 

^oTvThe  National  Contracting  Company,  Respond- 1 

ent,  ▼.  Hudson   River  Water  Power  Com- 1 
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CaBe  12        pan y,  Appellant.- Judgment  affirmed,  with 

1  n{\  xrv   1^(^    costs,  on  opinion  of  court  below.    (Reported 

rlTUWl    *i>5r    In  84  Misc.  Rep.  668.)  Patterson,  J.,  dissenting. 

Anton  J.  Dittmar  v.  George  J.  Gould  and 
Another.—  Motion  denie<i. 

In  the  Matter  of  Henry  I.  Dittman.— Motion 
denied. 

Comptroller  of  the  City  of  New  York  v.  Isa- 
bella 8.  Blackstoue,  Individually,  etc.—  Mo- 
tion denied,  with  ten  dollars  costs.  Memo- 
randum per  curiam. 

Holland  Trust  Company  v.  George  R.  Suther- 
land.-Motion  denied,  with  ten  dollars 
oosto. 

Austin  B.  Fletcher  ▼.  John  McKeon  et  al.— 
Motion  denied,  with  ten  dollars  costs.  Mem- 
(irandum  per  curiam. 

In  Uie  Matter  of  Edgar  A.  Tredwell.—  Motion 
denied,  with  ten  dollars  costs. 

Henry  Schiff  and  Another  v.  Leipziger  Bank, 
etc.—  Motion  denied. 

Mamie  Fischer  t.  Metropolitan  Street  Railway 
Company.— Motion  granted,  with  ten  dollars 
costs. 

Richard  Westerman  v.  Harold  E.  Lippincott 
etal.- Motion  to  dismiss  appeal  granted, 
with  ten  dollare  costs. 

Joseph  Freeman  v.  Metropolitan  Elevated 
Rulway  Company.— Motion  denied,  with 
ten  dollars  costs. 

In  the  Matter  of  Joseph  Bieber.—  Motion  de- 
nied on  payment  of  ten  dollars  costs,  and  on 
payment  of  ten  dollars  additional,  leave 
given  to  apply  to  court  below  to  open  default. 

Henry  M.  Ntitzhom  et  al.  ▼.  Annie  S.  Sittig  et 
al.—  Motion  granted  on  payment  of  ten  dol- 
lars costs,  and  on  payment  of  ten  dollars 
additional,  leave  given  to  apply  to  court 
below  to  open  default 


H.  E.  Fox  V.  N.  B.  Powers.—  Motion  denied, 
with  ten  dollars  costs. 

In  the  Matter  of  Fifty-second  Street  Park.— 
See  memorandum. 

Franziska  Scholz,  Respondent,  v.  The  New 
York  and  Harlem  Railroad  Company  and 
The  New  York  Central  and  Hudson  River 
Railroad  Company.  Appellants,  Impleaded 
with  Another.— Judgment  modiflea  by  re- 
duciue  the  amount  awarded  for  fee  damago 
to  $1,000;  and  by  reducing  the  judgment  tor 
rental  damage,  costs,  allowance,  etc.,  to  the 
sum  of  $855.7^;  and  as  so  modified  afflrmed, 
without  costs  to  either  party.    No  opinion. 

Hedewig  Krlete,  Respondent,  v.  The  New 
York  and  Harlem  Railroad  Company  and 
The  New  York  Central  and  Hudson  River 
Railroad  Company,  Appellants,  Impleaded 
with  Another.— Judgment  modlflecf  by  re- 
ducing the  amount  awarded  for  fee  damage 
to  $2,000;  and  by  reducing  the  Judgment  for 
rental  damage,  costs,  allowance,  etc.,  to  the 
sum  of  $1,TO].48;  and  as  bo  modified  af- 
flrmed, without  costs.    No  opinion. 

David  W.  O'Neil  and  Others,  Respondents,  v. 
The  New  York  and  Harlem  Railroad  Ocnn- 
pany  and  The  New  York  Central  and  Hud- 
son River  Railroad  Comiiany,  Appellants* 
Impleaded  with  Another.— Judgment  af- 
firmed, with  costs.    No  opinion.  _ 

Lotta  Hopper,  Respondent,  v.  Frank  O.  Browi     '  g>T 
and  Clarence  E.  I>ow,  as  Executors,  etc,  o      ^ 
Caroline  S.  Sherwood,  Deceased,  Appellants      Case  •• 
—  Judgment  and  order  afflrmed,  with  costs  al73  NY 
No  opinion.  -     - 

Ellen  F.  Dyett,  Appellant,  v.  .John  S.  White, 
Respondent.— Judgment  afflrmed,  with 
costs.    No  opinion. 

George  A.  Field,  Respondent,  v.  Henry  A. 
Taylor,  Appellant.— Judgment  afflrmed, 
withe  sts.    No  opinion. 

The  People  of  the  State  of  New  York  ex  rel. 
Joseph  Kapitsko,  Respondent,  v.  James 
Funn  and  Angelo  Maao,  Appellants.— Judg- 
ment afflrmed.    No  opinion. 

Adelaide  D.  Livingston,  Appellant,  v.  Henrv 
A.  Livingston,  Respondent.— Order  af- 
firmed, with  ten  dollars  costs  and  disburse- 
ments.   No  opinion. 

The  People  of  the  State  of  New  York,  Re- 
spondent, V.  Fredeiick  B.  Russell  and  Wil- 
liam G.  Russell,  Appellants.- Order  af- 
flrmed, with  ten  dollars  costs  and  disburse- 
ments.   No  opinion. 

Knickerbocker  Trust  Company,  as  Executor, 
etc..  of  Henry  Morrison,  Deceased,  Plaintiff, 
V.  Belle  H.  Lawsou,  Individually  and  as  £x- 
ecuti-ix,  etc ,  of  Henry  Morrison,  Jr.,  De- 
ceased, and  Simeon  Levy  Laweon,  Appel- 
lants, Impleaded  with  Another;  Charles  D. 
Morrison,  Respondent.-  Order  affirmed, 
with  ten  dollars  costs  and  disbursements. 
No  opinion. 

Vincenzo  Profltto  v.  Thomas  E.  Crimminsand 
Another.—  Motion  to  dismiss  appeal  granted, 
with  ten  dollars  costs. 

Louis  Knopf,  an  Infant,  v.  Metropolitan  Street 
Railw^ay  C:>mpany.— Motion  granted,  with 
ten  dcllirs  costs. 

Lancelot  M.  Berkeley  v.  Andrew  J.  Kennedy 
et  al.— Motion  denied. 

India  Rubber  Company  v.  Edward  A.  Katz  and 
Another.— Motion  denied,  with  ten  dollars 
costs. 
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621  Lee  S.  Bair,  Respondent,  ▼.  Anton  Hilbert.  Ap- 


pellant.— Judgment  of  the  Municipal  Court 
reversed  and  nevr  trial  ordered,  costs  to  abide 
the  event.— Appeal  by  the  defendant  from  a 
judgment  of  the  Municipal  Court  of  the  city 
of  New  York,  borough  of  Richmond,  in  favor 
ofthepUintiff.— 

PsR  Curiam:  This  judgment  must  be  re- 
versed for  the  error  in  excluding  the  evi- 
dence of  the  conversation  between  the  par- 
ties as  to  the  effect  which  the  bankruptcy 
proceedings  were  to  have  upon  the  renewal 
of  the  enapAgement  for  work  during  the  year 
ending  Biay  1 , 1 800.  We  are  bound  to  assume, 
from  the  condition  of  the  record,  that  the 
jnt  might  have  proven,  had  he  been 
wed  to  testify  fully  as  to  this  conversa- 
tion, that  it  was  agreed  between  the  parties 
at  that  time  that  the  advances  on  account  of 
the  current  year's  salary  should  not  be  re- 
garded as  discharged  by  the  bankruptcy 
proceedings.  Present  —  Goodrich,  P.  J., 
Bartlett,  Hirschberg,  Jenks  and  Sewell,  JJ. 
Jacob  Fingerman,  Respondent,  v.  Bay  State 
Clothing  Company,  Appellant.— Order  re- 
versed and  motion  to  open  default  granted. 
upon  terms.— Appeal  from  an  order  of  the 
Special  Term  denying  a  motion  made  by  the 
defendant  to  open  the  default  at  the  trial  of 
the  case  and  to  set  aside  a  Judgment  for  the 
sun  of  $1,868.71.- 

PcR  Cdriam:  While  the  circumstances  at- 
tending the  default  in  this  case  and  the 
vague  statements  of  the  defendant's  counsel, 
who  permitted  the  same,  justly  subjected 
him  to  criticism  by  the  Special  Term,  we 
have  determined,  in  view  of  the  perhaps  seri- 
ous consequences  to  his  client,  to  open  the 
default  upon  the  following  terms:  Ttie  de- 
fendant, within  ten  days  from  the  entry  of 
this  order,  to  pay  to  the  plaintiff  the  costs 
and  disbursements  of  the  trial  or  inauest,  to- 
gether with  ten  dollars  costs  and  aisburse- 
ments  of  this  appeal,  and  ten  dollars  costs  of 
the  motion  to  open  the  default,  the  judg- 
ment herein  to  stand  as  security.  Goodrich, 
P.  J.,  Bartlett,  Woodward  and  Jenks,  JJ.,  con- 
curred; Hirschberg,  J.,  voted  for  affirmance. 
May  Thorne  Brantingham,  Respondent,  v. 
Eunice  E.  Huff,  Individually  and  as  Ezecu- 
I  triz,  etc.,  of  Joseph  Thorne,  Deceased,  Ap- 
I  pellant,  Impleadea  with  Others.— Judgment 
affirmed,  with  costs.-  Appeal  by  the  defend- 
ant, Eunice  E.  Huff,  individually  and  as  I 
executrix  under  the  last  will  and  testament  | 
of  Joseph  Thome,  deceased,  from  a  flnal ' 
judgment  of  the  Supreme  Court  in  favor  of  ; 
the  plaintiff,  entered  in  the  office  of  the  clerk  i 
of  the  county  of  Richmond  on  the  88th  day  of 
March,  1001.— 

HiascHBERu,  J. :  The  action  is  brought  to 
compel  the  speciflc  performance  of  a  con- 
tract by  which  the  testator  Jofw*ph  Thorne, 
agreed  to  give  the  pUdntiff  all  his  property, 
the  contract  having  been  entered  into  on 
the  occasion  of  the  adoption  of  the  plain- 
tiff by  him  and  his  wife  during  plaintiff's 
infancy.  The  defendants  are  the  represen- 
tatives of  the  estate,  legatees  and  devisees, 
and  grantees  to  whom  the  deceased  trans- 
ferred portions  of  his  property  during  life, 
unduly  Influenced  to  do  so,  as  the  piaintiQr 
allei^es.  On  appeal  from  the  judgment 
in  favor  of  the  defendants  dismbsing  the 
complaint  upon  the  merits  at  the  flrst  trial, 
the  judgment  was  reversed,  this  court 
holding  that  the  action  could  be  main- 
tained.    (See    Brantingham    v.    Huff^   48 


App.  Dlv.  414.)  The  principle  has  twice 
since  been  affirmed  by  the  Court  of  Appeals, 
viz.,  in  Winne  v.  Winne  (166  N.  Y.  S»8)and 
in  Healy  v.  Healy  (Id.  (fiM,  affg.  Heaty 
V.  Healy ^  65  App.  Div.  816).  On  the  second 
trial  of  this  case  it  was  decided  at  the  Special 
Term  that  the  plaintiff  was  entitled  to  the 
relief  demanded  in  the  complaint  as  against 
the  defendant  Eunice  Ellenor  Huff,  but  that 
the  remaining  individual  defendants  were 
entitled  to  judgment  dismissing  the  com- 

J»laint  upon  the  merits.  Both  sides  appealed 
rom  the  interlocutory  judgment  entered 
upon  that  decision,  but  the  judgment  was  af- 
firmed. (See  Brantingham  v.  Hnff^  60  App. 
Div.  082.)  The  present  appeal  is  taken  by 
the  defendant  Eunice  Ellenor  Huff  from 
the  flnal  judgment  entered  upon  the  coming 
in  of  the  report  of  a  referee  appointed 
for  the  purpose,  among  other  things,  of 
taking  and  reporting  testimony  pursu- 
ant to  the  provisions  of  the  interlocutory 
judgment.  The  appellant  filed  certain  ex- 
ceptions to  the  referee's  report,  which  were 
overruled  and  the  report  confirmed,  but  no 
exceptions  were  taken  or  filed  to  the  action 
of  the  court  or  to  the  flnal  judgment  ap- 
pealed from.  By  the  terms  of  the  interlocu- 
tory judgment  the  appellant  was  required 
to  forthwith  assign,  transfer,  deliver  and  set 
over  to  the  plaintiff  all  the  personal  prop- 
erty, securities  and  money  received  or 
acquired  by  her  from  or  through  the  de^ 
ceased  in  his  lifetime,  or  which  have  come 
into  her  possession  under  his  will,  or  other- 
wise, in  whatever  form  such  property  may 
be,  especially  including  600  shares  of  the 
capital  stock  of  the  American  Press  Asso- 
ciation, standing  in  her  name  on  the  books 
of  the  corporation  at  the  time  of  the  trial. 
She  was  also  required  to  convey  to  the  plain- 
tiff certain  premises  and  real  estate  on 
Staten  Island  and  the  premiHos  known  as 
No.  80  Highland  avenue  in  the  village  of 
Sing  Sing,  N.  Y.,  should  it  appear  upon  the 
reference  that  the  deceased  paid  the  con- 
sideration at  the  time  the  title  to  such  real 
property  was  acquired  by  her.  The  powers 
and  duttes  of  the  referee  are  declarea  in  the 
decree  to  be  to  supervise  the  conveyances 
and  transfers  so  directed  to  be  made;  to 
take  proof  and  report  in  respect  to  aoy  other 
property  acquired  by  the  appellaot  and 
transferred  to  her  voluntarily  and  without 
consideration  by  the  deceased,  or  paid  for  by 
him  and  the  title  taken  in  her  name,  and 
also  to  take  proof  and  report  by  whom  the 
consideration  for  the  Staten  Island  and  Sing 
Sing  properties  was  in  fact  paid;  to  a9cer- 
tain  and  report  what  disposition  the  appel- 
lant has  made  of  property  so  acquired  by 
her  from  the  deceased,  or  of  the  proceeds 
thereof;  and,  also,  to  a,8certain  and  report 
what  income  has  been  received  by  her  smce 
the  death  of  Mr.  Thome  from  properties  so 
acquired  by  her  and  paid  for  by  him.  It 
may  well  be  doubted  whether  any  question 
is  presented  to  the  court  for  review  under 
exception  taken  to  the  action  of  a  referee 
not  empowered  to  finally  determine  any- 
thing, but  acting  as  an  amanuensis  for  the 
convenience  of  the  court,  by  whom  all  Ques- 
tions were  finally  determined,  and  to  whose 
determinations  no  exception  has  been  taken. 
(See  DoremuB  v.  Doremut^  76  Hun,  887.) 
Resolving  whatever  doubt  exists  In  favor  of 
the  appelhmt,  I  have  examined  the  record 
now  presented  with  that  presented  on  the 


Digitized  by 


Googk 


622         DECISIONS  IN  CASES  NOT  REPORTED. 


Second  Depabtment,  December  Tebm,  1901. 


tVol.  67. 


appeal  from  the  interlocutory  judgment, 
and  which  together  constitute  the  entire 
record  of  the  trial  at  rhe  Special  Term,  for 
the  purpose  of  ascertaining  whether  such 
errors  In  rulings  as  would  seem  to  be  inevi- 
table on  a  protracted  reference,  embracing 
thousands  of  folios  of  proof,  covering  minute 
matters  of  account,  and  with  an  objection 
interposed  to  nearly  every  question,  are  of 
sufficient  gravity  in  themselves,  or  so  far 
prejudicial  to  the  substantial  rights  of  the 
parties,  as  to  require  a  reversal  m  the  Inter- 
est of  justice,  and  have  reached  the  conclu- 
sion that  the  judgment  should  be  permitted 
to  stand.  This  conclusion  is  based,  to  some 
extent,  upon  the  conviction  that  the  appel- 
lant is,  and  has  been  possessed  of  no  con- 
siderable property,  but  such  as  she  has 
acquired  in  some  way  from  Mr.  Thome.  He 
was  an  old  and  verjr  wealthy  man,  while 
there  is  no  reliable  evidence  to  indicate  that 
the  appellant  was  ever  possessed  of  any  con- 
siderable means.  She  first  met  hun  in 
October,  1882,  in  a  railroad  depot  at  Boston, 
whence  she  came  with  him  to  New  York.  . 
She  was  then  living  with  her  husband 
in  a  small  flat  in  New  Yorlc,  her  husband 
being  a  floorwalker  in  a  dry  goods  store,  and 
afterwards  employed  at  a  salary  of  eighteen 
dollars  a  week  as  a  clerk  in  one  of  the  laxge 
department  stores.  This  seems  to  be  the 
only  proof  of  earnings  on  their  behalf, while 
the  moderate  nature  of  their  income  is  at- 
tested, to  some  extent  at  least,  bv  the  fact 
that  they,  or  one  of  them,  secured  by  chattel 
mortgage  the  purchase  price  of  $100  worth 
of  furniture  purchssed  on  the  Installment 
plan.  Nevertheless,  according  to  her  own 
admission,  she  did  receive  from  time  to  time 
property  of  great  value;  the  purchase  of 
the  real  estate  in  question  was  unquestion- 
ably  negotiated  by  him  and  paid  for  with 
his  checks;  she  so  far  higratiated  herself  in 
his  confidence  and  affection  as  to  secure  ad- 
mission to  his  house  as  an  inmate,  driving 
his  aged  wife  and  the  plaintiff,  their  adopted 
daughter,  from  their  home  and  resulting  In 
thebringmg  of  two  actions  by  the  wife, one 
against  him  for  divorce  and  one  against  the 
appellant  for  alienation  of  affections,  both 
of  which  actions  were  subsequentlv  com- 
promised; she  finally  procured  from  nlm  for 
a  nominal  consideration  a  bill  of  sale  of 
every  article  of  personal  property  which  he 
possessed;  and  a  few  days  before  he  died  he 
executed  a  will  in  which  she  was  named  as 
executrix  and  sole  residuary  legatee.  On 
the  hearing  before  the  referee  the  appellant 
never  appeared.  For  the  purpose  of  proving 
the  fact  that  she  was  possessed  of  abundant 
means  prior  to  her  acquaintance  with  the 
deceased,  in  aid  of  the  claim  that  some  of 
the  property  in  question  was  or  might  have 
been  obtained  by  her  individual  resources, 
she  caused  some  relatives  and  friends  to  be 
examined  as  witneesss,  and  they  testified 
that  money  was  given  to  her  by  others  on 
certain  occasions  and  that  she  gave  such 
money  to  Mr.  Thome.  These  stories  have 
been  rejected  by  the  court  at  Si^edal  Term, 
and  I  can  but  concur  in  that  view  of  their 
credibility.  As  a  sample  of  the  nature  of 
this  testimony  a  single  instance  must  suffice. 
Her  brother-in-law  testified  that  she  had 
placed  in  his  possession  the  sum  of  |S,000 
for  investment.  Instead  of  investing  it  he 
kept  it  in  his  safe  in  Boston  a  year  and  a 
half,  in  bills,  in  the  original  package  un- 
broken, wrapped  in  brown  paper  and  sealed 
with  mucilage.  In  February,  1808,  he 
brought  the  package  to  New  York  and  re- 
turned it  to  the  appellant  at  her  written  re- 
guest  Getter  not  produced),  and  remained 
i  her  flat  long  enough  to  see  her  hand  the 


packa 
it  was 


:age  to  Mr.  Thorne  and  to  tell  him  that 
it  was  for  the  payment  of  the  Staten  Island 
property,  or,  to  use  her  exact  words,  ^*  pay- 
ment of  the  property  that  you  have  been 
transacting  the  Dusmess  for  me."  This 
money  was  never  counted  by  the  witnesiv 
and  he  has  only  the  appellant's  statement 
for  the  fact  of  the  amount:  it  was  never 
during  the  eighteen  months  of  Its  retiremeot 
the  subject  of  conversation  or  correspond- 
ence; while  as  to  the  reason  why  It  was  kept 
uninvested  only  this  incidental  light  appean 
in  the  casual  conversation  accompanying  its 
return:  **I  handed  this  money  over  to  ner, 
and  said,  '  This  is  what  you  have  wrote  me 
for.  I  have  it.  I  couldn't  invest  It  in  any- 
thing that  would  be  satisfactory.  That^ 
what  you  want  of  me.'  She  aaid  to  me 
then, '  I  am  glad  you  got  here  as  soon  as 
you  have,  because  I  wanted  that;  be- 
cause I  have  a  place  —  to  place  a  payment 
on  a  house  at  Staten  Island.^''  The 
other  transactions  referred  to  were  also 
cash  transactions,  loans  and  payment  by 
currency,  never  by  check,  and  are  of  the 
character  which  precludes  an  appellate  tri- 
bunal from  reversing  a  Judgment  merely 
because  they  unsuccessfully  <mallenged  the 
credulity  of  the  trial  court.  But  aside  from 
considerations  influenced  by  the  belief  that 
the  appellant  had  nothing  but  what  she  re- 
ceived from  the  deceased,  the  legitimate 
evidence  seems  sufficient  in  every  instance 
to  support  the  findings.  In  reaching  this 
conclusion  I  assume  the  findings  and  inter- 
locutory judgment  as  affirmed  by  this  court 
and  the  evidence  then  given  to  be  entitled  to 
full  faith  and  credence.  For  example,  the 
learned  counsel  for  the  appellant  insists  that 
while  it  was  proper  to  charge  her  with  600 
shares  of  the  capital  stock  of  the  American 
Press  Association,  because  she  is  to  that  ex- 
tent precluded  on  this  appeal  by  the  finding 
of  the  interlocutory  decree,  it  was  error  to 
charge  her  with  over  1,000  additional  shares 
merely  because  they  hiMl  been  at  some  time 
received  by  her.  But  there  is  not  the  slight- 
est question  that  they  all  came  from  the  de- 
ceased. The  appellant  was  required  to  file 
an  account  with  the  referee,  and  she  did  so. 
In  this  account  she  states  that  she  had  600 
shares  of  this  stock  in  November,  1892,  rep- 
resented by  certificate  No.  8,  which  she  sub- 
sequently surrendered  and  received,  on  re- 
organization, certificate  No.  108  for  double 
the  shares,  viz.,  1,000.  This  she  says  was 
her  property  and  never  Mr.  Thome's.  The 
stock  ledger  of  the  association,  however, 
and  other  evidence  in  the  case,  shows  that 
all  this  stock,  amounting  to  l^l6  shares,  was 
and  remained  in  the  name  of  Mr.  Thome  un- 
til May  8,  1896,  when  the  shares  were  sur- 
rendered by  him  and  certificates  for  a  like 
number  of  shares  were  issued  to  the  appel- 
lant, who  then  for  the  first  time  became  a 
shareholder  on  the  books  of  the  company. 
Moreover,  the  record  on  the  original  trial 
which  resulted  in  the  interlocutoiy  judg- 
ment, and  which  is  avaiUUe  on  this  appeal, 
shows  that  certificate  No.  8  for  the  600 
shares  was  issued  to  Mr.  Thome  on  October 
80,  1688,  four  years  before  he  became  ac- 
quainted with  the  appellant;  that  it  waa 
transferred  to  her  by  his  indorsement,  and 
that  the  1,510  shares  issued  to  her  on  May  8» 
1806,  was  a  reissue  of  the  predae  stock  which 
he  surrendered  and  had  canceled  on  that 
day.  It  would  be  profitless  as  well  as  weari- 
some to  analyze  in  detail  the  countless  ob- 
jections and  exceptions  to  the  referee^  rul- 
ings and  findings  presented  by  the  appellant. 
In  his  original  decision  after  finding  in  sup- 
port of  the  agreement,  bywhich  for  an  adft 
quate  consideration,  Mr.  Thome  engaged  to 
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devise  and  bequeath  all  bis  property  to  tbe 
plaintiff,  the  learned  trial  Justice,  Mr.  Justice 
wilmot  M.  Smith,  found  '*  that  the  defendant 
Eunice  EUenor  Huff,  between  the  years  1S02 
and  1897,  with  the  knowleds^e  of  the  afore- 
said agreement,  and  with  intent  to  defraud 
the  plaintiff  of  all  her  interest  therein,  and 
of  the  benefit  thereof,  and  by  use  of  undue 
influence  fraudulently  exerted,  procured  the 
said  Joseph  Thorne  in  his  lifetime  to  transfer 
and  deliver  over  to  her  without  considera- 
tion, all  his  personal  property^  and  also  to 
purchase  and  pay  for  the  two  parcels  of 
real  estate  above  mentioned,  taking  the  title 
thereto  in  her  name,  and  that  this  was  done 
by  the  safd  Eunice  EUenor  Huff  fraudu- 
lently and  with  tbe  intent  that  no  portion  of 
the  real  or  personal  property  last  mentioned 
should  come  to  the  plaintiff  under  or  by 
virtue  of  the  aforesaid  agreement  at  the 
death  of  said  Jost  r»^  '"hornr'  o-    "  nny  other 

time."    These    iimKii        i;    ,.     u    unaui- 

mously  approved  by  this  court,  and  the  ref- 
erence was  a  lawful  attempt  to  undo,  so  far 
as  may  be,  the  wrong  accomplished  by  the 
fraud.  With  no  aid  from  the  appellant  it 
was  incumbent  upon  the  plaintiff  to  estab- 
lish as  best  she  could  the  extentof  the  fraud. 
and  the  amount  aud  value  of  the  property  ot 
which  the  deoeiised  has  been  despoiled. 
Some  of  the  evidence  adduced  in  the  inquiry 
under  such  circumstan'  -  may  well  liave 
been  incompetcut  ui  iuiiu^Ui^rial,  but  it  iB 
impossible  to  read  the  case  without  the  sus- 
ptcton  that  a  possible  good  exception  was 
relied  upon  to  protect  the  period  of  Judicial 
investigation  and  to  delay  the  ultimate  de- 
mands of  Justice,  rather  than  to  exhibit  the 
merits  of  the  controversy,  and  if  the  appel- 
lant has  thereby  been  overcharged  in  anv 
item,  which  is  not  apparent,  but  of  which 
she  may  have  independent  knowledee.  it 
would  be  better  that  she  apply  for  relief  at 
the  foot  of  the  Judgment,  for  which  pro- 
vision is  made,  tiian  for  this  court  to  be 
sedulous  in  a  search  for  technical  defects  not 
affecting  substantial  results,  and  to  make 
them  the  basis  for  granting  a  new  trial.    The 

Judgment  should  be  affirmed.  Gk>odrich,  P. 
.,  Bartlett,  Jeaksand  Sewell,  JJ.,  concurred. 

Frank  P.  Cooper,  as  Trustee,  etc..  Appellant 
and  Respondent,  t.  James  M.  Heatherton, 
Trustee,  etc.,  et  al.,  Respondents  and  Appel- 
lants.—Keargument  ordered  and  case  set 
down  for  Thursday,  December  5, 1901,  at  one 
o'clock  p.  M. 

Frank  Cooper,  as  Trustee,  etc.,  Appellant  and 
Re8pondent,v.  James  M.  Heatherton.  Individ- 
ually and  as  Trustee,  etc.,  Respondent  and 
Appellant.—  Motion  to  amend  Judgment,  so 
that  the  sale  authorized  shall  cover  all  of 
the  property  in  question,  granted. 

Albert  Bi.  Card,  Respondent,  v.  John  A.  Moore 
and  Others,  Appellants.— Motion  n-anted. 

In  the  Matter  of  the  Application  of  the  Fiat- 
bush  Trust  Company  to  Be  Designated  as  a 
Deposit  Bank  for  Money  to  Be  Pftid  into 
Court— Matter  referred  to  WUliam  J.  Carr, 
and  order  signed. 

In  the  Matter  of  the  Judicial  Settlement  of 
the  Account  of  Joseph  Qordon  and  Others,  as 
Executors  and  Trustees  under  the  Last  Will 
and  Testament  of  William  Cordon,  Deceased. 
—  Reargument  ordered  for  Wednesday,  Jan- 
uary 8, 1909. 

In  the  Matter  of  the  Application  of  Michael  T. 
Daly,  as  Commissioner,  etc.,  to  Acquire 
Certain  Real  Estate,  etc..  Mount  Kisco.—  Re- 
argument  ordered  for  Wednesday,  January 
8,1900. 

Ellas  Feldman  and  Max  Feldman,  Appellants, 
V.  Nathan  T.  Schwartz,  Respondent.— 
Order  of  the  Municipal  Court  granting  new 
^  *  '  ^     kbidethee^ 


trial  affirmed,  with  costs  to  able 


3  event. 


No  opinion.    Qoodrich,  P.  J.,  Bartlett.  Wood- 
ward, Hirschberg   and    Sewell,  Jj.,   con- 
ciured. 
Catharine  Michel,    Respondent,   v.    Thomas 
Roulston.    Appellant.— Judgment    of    the 
Municipal  Court  affirmed,  with  costs.    No 
opinion.    Bartlett,  Woodward  and  Hirsch- 
berg, J  J.,  concurred;  Qoodrich,  P.  J.,  and 
Sewell,  J.,  dissented. 
Fftul  Weidman  Brewing  Company,  Respond- 
ent, V.  Joseph  Wilson  and  James  F.  Ehler. 
Appellants.— Judgment  of  the    Municipal 
Court  affirmed,   with  costs.    No    opinion. 
Goodrich,   P.  J.,   Hirschberg,   Jenks    and 
Sewell,  JJ.,   concurred;    Bartlett,  J.,  not 
voting. 
Charles  J.  Campbell,  Appellant,  v.  WlUlam  H. 
Reynolds,  Respondent.— Judgment  affirmed, 
with  costs.    No  opinion.    Qoodrich,  P.  J., 
Bartlett,  Hirschberg,  Jenks  and  Sewell,  JJ., 
concurred. 
Patrick  W.  CuUinan,  as  State  Commissioner 
of    Excise,    Respondent,    v.   Fidelity  and 
Deposit  Company  of  Maryland,  Appellant, 
Impleaded  with    William    Texter.— Judg- 
ment affirmed,   with  costs.     No    opinion. 
Qoodrich,  P.  J.,  BarUett,  Woodward,  Hirsch- 
berg and  Sewell,  JJ.,  concurred. 
Emma  M.  Shirden,  Appellant,  v.  The  Brooklyn 
Heights  Railroad  Company.  Respondent.— 
Order  affirmed,  with  costs.     No  opinion. 
Qoodrich,  P.  J.,  Jenks  and  Sewell,  JJ.,  con- 
curred;    Bartlett    and    Hirschberg,    JJ., 
dissented. 
In  the  Matter  of  the  JudlcUil  Settlement  of 
the  Accounts  of  Francis  W.  Woodward,  as 
Executor  and  Trustee  under  the  Last  Will 
and  Testament  of  William  A.  Woodward, 
Deceased.  United  States  Mortgage  and  Trust 
Company,  as  Elxecutor,  etc..  of  Frances  Mary 
Woodward,   Deceased,   and  Others,  Appel- 
lants: Francis  W.  Woodward,  as  Executor 
and  Trustee  imder  the  Last  Will  and  TeatA- 
ment  of   William  A.    Woodward,  Deceased, 
Respondent.—  Reargument  ordered  for  Wed- 
neday,  January  8,  190S.    See  memorandum 
for  counsel  on  file. 
Jeremiah  Kiley,  Respondent,  ▼.  Metropolitan 
Street  Railway  Company,  Appellant.— Mo- 
tion for  stay  of  proceedings  granted. 
The  New  York  Fastener  Company,  Respond- 
ent, V.  Edward  Wilatus,  Appellant.— Motion 
for  reargument  denied. 
Marguerite  Vanderbilt,  an  Infant,  by  Margret 
W^elien,  her  Quardian  ad  Litem,  Plaintiff, 
V.  The  Brooklyn  Heights  Railroad  Company, 
Defendant.— Motion  for  reargument  or  for 
leave  to  appeal  to  the  Court  of  Appeals 
denied. 
Caroline  Quade,  Appellant,  v  Peter  Bertschet 
al..  Respondents.— Motion  to  resettle  order 
granted  so  that  the  same  shall  award  costs 
to  all  parties,  to  be  paid  out  of  the  estate, 
including  costs  of  this  appeal  to  the  guardian 
ad  litem  by  way  of  compensation. 
Eaiza  Ketcham,  Appellant,  v.  John  Oliver  Pow- 
ell and  Alice  Pine  Powell,  Respondents.— 
Judgment  affirmed,  without  costs.    No  opin- 
ion.   Qoodrich,  P.  J.,  Bartlett,  Woodward, 
Hirschberg  and  Jenks,  JJ.,  concurred. 
Joseph  F.  Sinnott,  as  Sole  Surviving  Plaintiff, 
Appellant,  v.  Margaret  Crocheron  and  An- 
other,  as  Sole   Surviving  Defendants,  Re- 
spondents.—Judgment  affirmed,  with  costs. 
No  opinion.    Qoodrich,  P.  J.,  Bartlett,  Wood- 
ward and  Hirschberg,  JJ.,  concurred;  Jenks, 
J.,  not  sitting. 
James  A.  McKenna,  Respondent,  t.  Charles  A. 
Brown   and    John   Fleming,   Appellants.— 
Judgment  and  order  reversed  and  new  trial 
granted,  costs  to  abide  the  event,  because  of 
error  in  the  charge  at  folio  650  of  the  case,  to 
the  effect  that  the  Jury  could  consider  the 
public  offices  which  the  plaintiff  had  held  in 
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determininfi:  the  questioo  as  to  whether  he 
was  presentmfiT  and  asaertiiu;  apUnst  the  de- 
fendants a  false  and  ipaddedblU.  The  hold- 
ing of  public  office  being  in  itself  no  proof  uf 
the  correctness  of  a  clat  m  in  suit,  could  not 


concurred. 

Joseph  M.  Richards,  Respondent,  v.  Clinton 
Bank,  Appellant.-—  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.  No  opinion. 
Bartlett^Hirschberg  and  Jenks,  J  J.,  con- 
curred: Woodward,  J.,  dissented;  Goodrich, 
P.  J.,  aoaent 

The  Scaten  Island  Midland  Railroad  Company, 
Respondent,  t.  James  C.  Hinchliffe,  Appel- 
lant.— Motion  for  leare  to  appeal  to  the 
Court  of  Appeals  granted. 

In  the  Matter  of  the  Application  of  the  Nassau 
fUectric  Railroad  Company  for  the  Appoint- 
mejit  of  Commissioners,  etc.  Namau  Elec- 
tric Railroad  Company,  Petitioner;  F.  Adee 
and  Others,  Respondents.— We  think  the 
item  for  printing  cases  should  be  taxed  at 
the  sum  of  tlWJa,  as  agreed  upon  bet  reen 
Mr.  Grout  and  Mr.  Allen  on  the  96th  day  of 
July,  IflOl. 

Elisa  J.  Pdykranas,  Respondent,  ▼.  Bemath 
Krausz,  as  Marshal,  etc.,  and  Others,  Appel- 


lants.— Motion 
costs. 


denied,   with    ten  dollars 


Louis  Goetting,  Jr.,  an  Infant,  by  August 
F.  Charrot,  his  Guardian  ad  Litem,  and 
August  F.  Charrot,  as  Administrator,  etc., 
of  Louis  Goetting,  Deceased,  Appellants,  v. 
John  George  Weber  and  Hannah  Weber,  his 
Wife,  Respondents.— Order  signed. 

William  B.  Van  Arsdate,  Appellant,  ▼.  Charles 
Bingham,  Respondent.— motion  d^iied. 

In  the  Matter  of  Stephen  J.  Stilwell,  an  Attor- 
ney.— Matter  referred  to  Hon.  Frederic  A. 
Ward  to  take  proof  and  report  the  same, 
with  his  opinion. 

Annie  E.  Wilson,  as  Administratrix,  etc.,  of 
Henry  Wilson,  Deceased,  Respondent,  ▼. 
The  ^olian  Company  et  al..  Appellants.— 
Motion  for  leare  to  appeal  to  the  Court  of 
Appeals  granted  upon  reargument. 

Albert  H.  Goodhardt,  Appellant,  ▼.  Henry  II. 
Seaman,  Respondent.— Judgment  reversed 
on  argument,  and  new  trial  granted,  costs  to 
abide  the  event,  on  the  ground  that  the  com- 
plaint was  dismissed  during  the  cross-ex- 
amination of  the  plaintiir.  Goodrich.  P.  J., 
Bartlett,  Woodward,  Hirschberg  and  Jenis^ 
JJ.,  concurred. 

Joseph  Foster,  Jr.,  Respondent,  ▼.  Interna- 
tional Paper  Company,  Appellant— Appeal 
transferred  to  the  first  department. 
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John  Kubel,  Respondent,  v.Hettie  M.  Wolcott, 
IndividuaUy  and  as  Administratrix,  etc.,  of 
Carrie  M.  Bills,  Deceased,  Appellant,  Im- 
pleaded with  Mattie  M.  Bills,  Respondent- 
Judgment  affirmed,  with  costs.  All  con- 
curred. 

Paul  R.  Clark,  Respondent,  ▼.  Charles  E.  Mac- 
Master,  Appellant.— Judgment  and  order  of 
County  Court  affirmed,  with  costs.  All 
concurred. 

John  Hagan,  Respondent,  v.  The  Buffalo  Trac- 
tion Company,  Appellant— Order  affirmed, 
with  costs.    All  concurred. 

Bickford  &  Huffman  Company,  Respondent,  v. 
Frederick  Gleason,  Appellant.  Judgment 
affirmed,  with  costs.    All  concurred. 

Augusta  Lewin  v.  Lehigh  Valley  Railroad  Com- 
pany.— Motion  for  reargument  denied.^Mo- 
tion  for  leave  to  appeal  to  the  Court  of  Ap- 
peals granted.  Order  to  be  settled  by  and 
before  Mr.  Justice  Spring  upon  two  days' 
notice. 

Homer  F.  Andrews,  Respondent,  v.  John 
Powers,  Appellant— Motion  for  leave  to  ap- 
peal to  Court  of  Appeals  denied,  with  ten 
dollars  costs. 

Michael  O'Leary  v.  The  Erie  Railroad  Com- 
pany. —  Ordered  that  the  order  herein  be 
amended  nunc  pro  tunc^  so  as  to  read  as  fol- 
lows, viz.:  ''It  is  hereby  ordered  and  ad- 
judged that  the  judgment  and  order  so 
appealed  from  be  and  the  same  are  hereby  re- 
versed and  new  trial  order<^d  upon  que.stions 
of  law  only,  the  Appellate  Division  having  ex- 
amined the  facts  and  found  no  error  therein. 

Imogene  Garlock,  as  Administratrix,  etc.,  of 
William  Garlock,  Deceased,  Plaintiff,  v.  The 
New  York  Central  aod  Hudson  River  Rail- 
road Company.  Defendant— Plaintiff's  ex- 
ceptions overruled  and  motion  for  new  trial 
denied,  with  costp,  and  judgment  ordered  for 
the  defendant  on  the  nonsuit  with  costs. 
All  concurred. 

^oy  Brenner,  an  Infant,  by  Harriet  Palmer,  his 
Guardian  ad  Litem,  Appellant  v.  William 
Roberts,  Beqxwdent— Judgment  affirmed, 


with  costs.  AH  concurred;  Hisoock,  J.,  not 
sitting. 

Mary  R.  Hammond,  Plaintiff,  v.  Charles  Nelson, 
Respondent;  Agnes  Kelly  and  Another,  etc. 
Appellants.— Order  of  County  Court  direct- 
ing the  sale  of  the  mortgaged  premisFs 
herein  modified  by  adding  the  words,  **  pro- 
vided the  same  can  be  sold  for  an  amount 
sufficient  to  pay  the  mortgage  debt  inter- 
est, oosts  and  all  expenses  of  sale  so  as  to 
avoid  any  deficient  judgment  herein,** 
and,  as  thus  modified,  affirmed,  without 
costs  of  this  appeal  to  either  party.  All 
concurred. 

Frank  E.  Boshart,  who  Sues  as  well  for  him- 
self as  for  all  Other  Creditors  of  F.  Peter 
Kirley,  Deceased,  Respondent  v.  Frederick 
S.  Easton,  Appellant,  Impleaded  with  Otheva. 
—Judgment  affirmed,  with  costs,  upon  opin- 
ion of  Hisoock,  J.,  delivered  at  Special  Term. 
(Reported  mb  nom.  BosKart  v.  KiHe^^  M 
Misc.  Rep.  S41.)  All  concurred,  Hiscock,  J., 
not  sitting. 

Trust  and  Deposit  Company  of  Onondaga,  Re- 
spondent ▼.  Townsend  Verity  and  Rose  Ftey, 
Appellants,  Impleaded  with  Another.— Judg- 
ment affirmed,  with  costs,  on  opinion  of 
Andrews,  J.,  delivered  at  Special  Term. 
CReported  in  88  Misc.  Rep.  4.)  All  con 
curred;  Hiscock,  J.,  not  sitting. 

Nettie  L.  McKinney  v.  New  York  Central  and 
Hudson  River  Railroad  Company.  — Motion 
to  amend  order  nunc  pro  tunc  granted. 

Warren  M.  BUlings,  Respondent  v.  Frank 
Albright,  AppeiUuit— Motion  fur  reargu- 
ment denied,  with  ten  dollars  oosts  and 
disbursements. 

Herman  Sass,  Appellant  ▼.  Louis  Asmuth  and 
Others,  Respondents.  —  Judgment  affirmed, 
with  costs.    All  concurred. 

In  the  Matter  of  the  Petition  of  Reuben  Brad- 
shaw,  Respondent,  for  the  Appointment  of 
Commissioners  to  Determine  the  Compensa- 
tion to  which  he  is  Entitled,  v.  The  village 
of  Fulton.  Appellant— Judgment  and  order 
affirmed,  with  costs.    All  concurred. 
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Carl  WeedeD,  Respondent,  ▼.  The  Erie  Railroad 
Company.  Appellant.— Motion  for  rears^u- 
menC  denied,  with  ten  dollars  costs  and  dis- 
buraeoients.  Motion  for  leave  to  appeal  to 
the  Ck>urt  of  Appeals  denied. 

Carl  Standke,  Appellant,  t.  The  Swits  Oond6 
Company,  Respondent.—  Motion  for  leave  to 
appeal  to  the  Court  of  Appeals  granted. 

John  Kubel.  Respondent,  V.  Hettie  M.  Woloott, 
Individually,  and  as  Administratrix,  etc.,  of 
Carrie  M.  Bills,  Deceased,  Appellant,  Im- 
pleaded with  Mattie  M.  Bills,  Respondent, 
and  Others.—  Motion  to  amend  decinon  so  as 
to  award  two  bills  of  costs,  one  to  the  plain- 
tiff and  one  to  the  respondent  Bfattie  M.  Bills, 
granted. 

Mabel  Stell,  an  Infant,  by  Guardian,  Respond- 
ent, V.  The  New  York  Central  and  Hudson 
River  Railroad  Company,  Appellant.— Motion 
for  leave  to  appeal  to  the  Court  of  Appeals 
denied,  with  ten  dollars  cos  s. 

The  New  York,  Lackawanna  and  Western 
Railway  Company,  Respondent,  v.  The  Erie 
Railroad  Company,  Appellant,  Impleaded 
with  Another.— Orders  affirmed,  with  ten  dol- 
lars costs  and  disbursements.    A'l  soncurred. 

Stecher  Lithographic  Company,  Respondent, 
V.  Horace  Inman  and  Harry  A.  Inman,  Ap- 
pellants.—Judgment  and  order  affirmed, 
with  costs.    All  concurred. 


The  City  of  Buffalo,  Respondent,  v.  Mutual 
Employment  Benevolent  Association,  Ap- 
pellant.— Judgment  of  Municipal  Court  af- 
firmed, with  costs.    All  concurred. 

Angelo  Ferranto,  Respondent,  v.  United  States 
Benevolent  Society,  Appellant.— Judgment 
of  County  Court  affirmed,  with  costs.  All 
concurred. 

In  the  Matter  of  the  Proposed  Opening,  La>- 
Ing  Out  and  Construction  of  Delevan  Avenue, 
etc.—  Motion  to  amend  record  granted  so  tar 
as  to  permit  the  affidavits  which  have  been 
presented  to  the  court  relating  to  the  pro- 
ceedings before  the  common  council  to  be 
printed  in  the  record  and  made  a  part  thereof 
without  determining,  however,  as  to  their 
competency.  The  former  decision  of  this 
court  herein  is  hereby  vacated,  and  a  reargu- 
ment  upon  the  corrected  record  ordered  to 
be  had  upon  the  first  day  of  the  next  term 
without  notice.  Order  to  be  settled  be- 
fore Mr.  Justice  Spring  upon  three  days* 
notice. 

Arthur  M.  La  Du,  Respondent,  v.  Fraternal 
Accident  Association  of  America,  Appellant. 
—  Judgment  affirmed,  with  costs,  on  author- 
ity of  Sneck  v.  Travelers'  In$urance  Com- 
pany (88  Hun,  94;  affd.,  156  N.  Y.  060,  on 
ophiion  of  court  below).    All  concurred. 
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The  People  of  the  St&te  of  New  York  ex  rel.  ; 
Louise  North,  Relator,  v.  James  D.  Feather- 
stonhaugh  and  Others,  Members  of  and 
Constituting  the  Public  Improvement  Com-  ! 
mission  of  tne  City  of  Cohoes,  and  the  New 
Yoric  and  Bermudez  Company,  Respondents. 
—Determination  of  the  board  of  public  im- 
provements of  the  city  of  Cohoes  confirmed, 
with  fifty  dollars  costs  and  disbursements.— 
Certiorari  issued  out  of  the  Supreme  Court 
and  attested  on  the  8th  day  of  May,  1901.— 
PxR  Curiam:  The  Judicial  determination, 
which  is  the  subject  of  review  upon  this  writ 
of  certiorari  is  the  determination  as  to  the 
nature  of  the  improvement  to  be  made  and 
the  proportion  of  the  expense  thereof  for 
which  tne  abutting  owners  shall  be  liable. 
In  the  proceedings  preliminary  to  that  de- 
termination we  find  no  illegality.  All  parties 
had  due  notice  and  were  heard.  The  require- 
ments of  the  statute  were  substantially  com- 
8 lied  with.  Defendants  were  not  bound  to 
etermine,  before  giving  notice,  the  particu- 
lar pavement  to  be  laid .  As  mat  ter  of  public 
policy  the  hearing  should  precede,  as  ft  did, 
that  determination.  The  provisions  of  the 
contract  here  challenged  are  not  the  subject 
of  review  in  this  proceeding.  Other  provis- 
ion is  made  in  the  charter  for  the  correction 
of  any  errors  in  the  making  of  the  contract. 
The  case  of  People  ex  rel.  HcM  v.  Maker  (66 
Hun,  81)  arose  under  peculiar  provisions  of 
the  charter  of  the  city  of  Albany.  Under 
that  charter  a  contract  was  required  to  be 
tted  and  objections  might  be  (lied  thereto, 
and  a  Judicial  determination  was  made  upon 
such  objections.  There  is  no  such  provision 
found  in  the  charter  of  the  city  of  Cohoes. 
We  conclude,  therefore,  that  the  determina- 
tion, so  far  as  it  is  here  subject  to  review, 
should  be  confirmed.  Parker,  P.  J.,  Smith 
and  Edwards,  JJ.,  concurred;  Chase  and 
Houghton,  JJ.,  dissented. 

l<dwln  R.  Bryant,  Respondent,  v.  Charles  H. 
Turner  ana  Mrs.  Charles  H.  Turner.  Appel- 
lants.—Judgment  reversed  and  action  re- 
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versed,  as  per  opinion.— Appeal  firom  an  in- 
terlocutorv  iudgment  of  the  Supreme  Court  • 
in  ftivor  of  the  plaintiff,  entered  in  the  Frank- 
lin county  clerk's  office  on  the  18th  day  of 
July,  1001.- 

Parkkr,  P.  J.:  Appeal  from  an  interlocutory 
judgment,  overruling  a  demurrer  to  the 
complaint  in  an  action  against  Charles  H. 
Turner  and  wife.  The  complaint  is  too  long 
to  reproduce  here,  or  even  to  give  a  con- 
densed statement  of  it,  but  it  is  sufllcient  to 
say  that  I  analyze  it  as  follows:  It  first  seeks 
to  reform  the  written  contract  of  August 
80, 1897,  to  conform  to  the  real  contract  be- 
tween the  parties  thereto,  and  when  so  re- 
formed to  compel  a  specific  performance  of 
the  same.  It  further  contains  a  statement 
of  facts  constituting  several  distinct  causes 
of  action  upon  contract,  against  the  husband 
alone,  upon  each  of  which  a  distinct  sum  of 
money  is  alleged  to  be  due  and  unpaid,  and 
all  of  which  might  be  Joined  in  one  com- 
plaint. Neither  of  such  contracts  has  any 
connection  whatever  with  the  written  con- 
tract of  August  twentieth.  I  can  find  no 
averment  which  connects  either  with  such 
contract.  Each  seems  to  be  based  upon  a 
separate  and  distinct  agreement  of  its  own, 
creating  a  separate  and  distinct  obligation 
against  the  defendant  Charles  H.  Turner. 
Tneae  causes  of  action,  however,  are  not 
separately  stated  or  numbered,  and  state- 
ments ot  tacts  necessary  to  sustain  the  action 
for  a  specific  performance  are  scattered 
through  the  whole  complaint.  There  is  no 
demand  for  a  Judgment  that  the  plaintiff  re- 
cover the  several  amounts  averred  to  be  due 
upon  each  of  such  demands,  but  the  prayer 
is  for  a  reformation  and  specific  performance 
of  the  written  contract,  and  for  an  account- 
ing and  setUement  of  all  "  said  matters  '*  be- 
tween the  parties.  Yet  there  is  nowhere  ao 
averment  that  the  defendants  are  indebted  in 
any  way  to  the  plaintiff,  or  that  there  was 
any  mutual  and  unsettled  account  between 
them.    It  in  difficult  to  teU  Just  how  to  con- 
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strue  such  a  pleading,  bat  I  am  quite  mire  | 
that  it  ehotila  be  oonsfcnied  strictly  against 
the  pleader.  The  oomplaiiit  is  demurred  to 
on  several  grounds.  Firgt.  That  different 
causes  of  action  are  improperly  loined.  We 
most  either  construe  the  complaint  as  set- 
ting forth  but  one  cause  of  action,  viz.,  the 
one  in  equity  first  above  stated,  and  strike 
out  as  surplusage  all  the  averments  con- 
stituting the  independent  obligations  against 
Charles  H.  Turner,  which  are  contained  In  the 
18th  parajgraph  of  the  complaint,  or  else  this 
ground  oidemurrer  is  well  taken.  Such  aver- 
ments are  utterly  immaterial  to  the  cause 
of  action  based  upon  the  written  con- 
tract; evidently  they  cannot  be  considered 
as  surplusage  and  thus  ignored;  hence  we 
most,  although  they  are  very  imperfect  in 
form,  consider  them  as  distinct  causes  of 
action  and  treat  them  as  such.  There  are 
then  eight  of  such  actions  upon  contract, 
upon  each  of  which  a  separate  money  judg- 
ment may  be  recovered.  Each  is  a  common- 
law  action,  in  which  either  party  is  entitled 
to  a  trial  by  Jury,  and  in  neither  of  which  is 
the  defendant's  wife  at  all  interested.  The 
other  action  is  one  in  eouity,  triable  by  the 
court  without  a  jury,  and  in  which  the  wife  is 
a  necessary  party  in  order  to  reach  her  con- 
tingent right  of  dower  in  the  real  estate  of 
wludi  the  plaintiff  demands  a  conveyance 
under  the  terms  of  the  said  written  contract. 
I  am  of  the  opinion  that  the  demurrer  upon 
this  ground  should  have  been  sustained. 
The  demurrer  is  also  upon  the  further 
ground,  in  substance,  that  the  facts  set  forth 
as  the  ground  for  reforming  the  written  con- 
tract do  not  constitute  sufficient  grounds  to 
warrant  that  relief.  I  am  inclined  to  think 
tbat  a  very  careful  and  thorough  search 
through  the  pleading  will  discover  that  suffi- 
cient facts  are  averred  to  sustain  that  claim 
Moreover,  the  gbt  of  that  cause  of  action  is 
for  a  spedflc  performance  of  the  contract, 
and  if  the  plaintiff  should  fail  to  establish  a 
right  to  Its  reformation,  he  would  yet  have 
stated  facts  sufficient  to  sustain  thaL  The 
demurrer  on  this  ground  is  not  well  taken. 
Another  ground  of  demurrer  Is  that  the 
pleading  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  for  an  account- 
ing. That  is  true,  except  so  far  as  may  be 
necessary  to  determine  the  question  whether 
the  plaintiff  Is  entitled  to  the  relief  which 
he  asks  under  the  written  contract  of 
August  twentieth,  and  as  may  be  incidental 
to  that  contract.  The  plaintiff  seems  to 
have  proceeded  upon  the  theory  that  he 
might  include  in  this  action  the  several  inde- 
pendent demands  against  the  defendant, 
because  he  might  possibly  need  them  to 
meet  a  deficiency  at  the  rate  of  two  dollars 
and  fifty  cents  per  1,000  in  sawing  6,000,000 
feet  of  lumber  as  provided  in  the  written 
■  contract.  Evidently,  in  the  absence  of  any 
arrangement  with  the  defendant  to  that 
effect,  such  a  necessity  would  furnish  no 
ground  for  such  a  joinder.  I  conclude  that 
the  interlocutory  judgment  appealed  from 
must  be  reversed,  with  costs  to  appellant  of 
this  appeal  and  in  the  court  below.  An  or- 
der may  also  be  entered  dividing  this  action 
into  two  actions.  The  one  to  recover  in 
eguity  for  the  reformation  and  performance 
of  the  written  contract  as  above  stated;  and 
in  this  action  will  properly  be  included  the 
claim  against  the  defendant  Charles  H.  Tur- 
ner for  the  insurance  money  averred  in  the 
15th  paragraph  of  said  complaint  to  have 
been  received  by  him  to  plaintiff's  use  under 
the  terms  of  the  contract.  The  other  action 
to  be  prosecuted  against  the  defendant 
Charles  H.  Turner  alone,  to  recover  upon  all 
the  other  several  causes  of  action  contained 
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in  one  complaint  and  aniarately  stated  and 
numbered.  The  plaintifr  may  nave  twenty 
days  from  the  service  of  a  copy  of  such  order 
upon  him  la  whidi  to  sever  this  actimt  and 
to  serve  the  amended  complaint  therein, 
upon  condition  that  he  pay  to  the  defend- 
ants* attorney  the  costs  above  allowed  within 
twenty  days  after  a  taxed  bill  thereof  is 
served  upon  him.  Smith,  Edwards  and 
Chase,  JJ.,  concurred;  Houghton,  J.,  not 
sitting. 
Charles  F.  Whitoomb,  Appellant,  v.  Myer  H. 
Friendly,  Respondent.—  Order  reversed, 
with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs.— 
Appeal  by  the  pbdntiff,  Charles  F.  Whit- 
comb,  from  an  order  of  the  Supreme  Court, 
made  at  the  Broome  Special  Term,  en- 
tered in  the  office  of  ttie  clerk  of  the 
county  of  Tompkins  on  the  IGth  day  of  Au- 
gust. 1901,  granting  the  defendant's  motloD 
to  change  the  place  of  trial  of  the  action 
from  the  county  of  Tompkins  to  the  county 
of  Chemung.— 

Cbasb,  J. :  In  September,  18M,  the  i^aintiff 
made  to  the  defendant  a  written  statement 
of  his  assets  and  liabilities,  and  thereafter 
turchased  goods  of  the  defendant  He  failed 
0  pay  the  full  amount  agreed  to  be  paid 
for  said  goods,  and  in  November,  190Q, 
the  defenoant  made  a  complaint  before 
the  recorder  of  the  city  of  £lmira,  Che- 
mung county,  charging  the  plaintiff  with 
having  commifeed  the  crime  of  grand 
larceny  in  obtaining  by  false  pretenses 
the  goods  so  purchased.  A  warrant  was 
issued,  and  the  plaintiff  was  arrested  at  his 
home  in  Tompkins  county  and  taken  be> 
fore  the  recorder  at  Elmlra,  where  he  was 
held  for  examination  before  the  grand  jury. 
The  grand  jury  failed  to  indict  the  plaintiff, 
and  this  action  is  brought  by  the  plaintiff 
against  the  defendant  for  malicious  prosecu- 
tion. The  place  of  trial  named  in  the  sum- 
mons is  Tompkins  county.  This  motion  was 
made  by  the  defendant  to  have  the  place  of 
trial  changed  from  the  county  of  Tompkins 
to  the  county  of  Cliemung,  and  it  was 
granted  by  the  Special  Term.  In  the  de- 
fendant's affidavit  he  names  seventeen  wit- 
nesses residing  In  the  county  of  Chemung 
which  be  claims  tbat  It  will  be  necessary  for 
him  to  call  on  the  trial.  In  the  plaintiff's 
affidavit  he  names  twenty-five  witnesses 
residing  in  the  county  of  Tompkins  which 
he  claims  that  it  will  be  necessary  for  him 
to  call  on  the  trial.  Without  going  into  a 
detailed  statement  of  said  affidavits,  it  Is 
very  clear  that  neither  the  plaintiff  nor  the 
defendant  will  call  at  the  trial  the  number  of 
witnesses  claimed  by  them  in  their  affidavits. 
Apart  from  the  formal  proof  of  what  occur- 
red before  the  recorder  and  the  grand  Jury, 
the  important  question  on  which  testimony 
will  necessarily  have  to  be  offered  on  the 
trial  relates  to  ihe  truthfulness  of  the  writ- 
ten statement  of  assets  and  liabilities  given 
by  the  plaintiff  to  the  defendant  in  Septem- 
ber 18M.  So  far  as  appears  by  the  record, 
all  of  the  evidence  relating  to  this  subject^ 
unless  it  be  as  to  admissions  on  the  part  of 
the  plaintiff,  miist  be  obtattked  from  wit- 
nesses residing  in  -Tompkins  county.  The 
cause  of  action  In  part  arose  in  Tompkins 
county.  The  plaintiff,  on  the  hearing  of  the 
motion,  filed  a  stipulation  that  will  relieve 
the  defendant  from  the  necessity  of  calling 
many  of  the  witnesses  set  forth  in  hisaffldar 
vit.  After  weeding  out  the  unnecessary  wit- 
nesses claimed  by  the  respective  parties, 
there  can  be  no  reasonable  doubt  that  a 
much  larger  number  of  witnesses  reside  in 
the  county  of  Tompkins  than  hi  the  county 
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of  ChemuDgr,  and  that  the  convenience  of  wit- 
nesses requires  that  the  place  of  trial  should 
be  retained  in  Tompkins  countv.  The  order 
snould  be  reversed,  with  ten  dollars  costs  and 
disbursements,  and  motion  denied,  with  ten 
dollars  costs  to  abide  the  event  of  the  action. 
Parker,  P.  3 .,  Smith,  Edwards  and  Houghton, 
JJ.,  concurred. 

George  F.  Blumm,  Respondent,  v.  (George  S. 
Beechwood,  Appellant.— Judgment  unani- 
mously affirmed,  with  costs.    No  opinion. 

Geors[e  8.  Beechwood,  Appellant,  v.  George 
F.  Blumni,  Respondent.— Judgment  imanl- 
mously  alnrmed,  with  costs.    No  opinion. 

Ix>tta  8.  M.  Dobson  and  Alexandra  Sherlock, 
Appellants,  v.  Dr.  B.  J.  Kay  Medical  Com- 
pany, Respondent. —  Memorandum  amended 
by  adding  thereto  the  words:  ''Without 
prejudice  to  any  defense  to  such  taxation 
by  reason  of  waiver  nr  nthrnvi^r  " 

Buruey  J.  Do(Ms,  Ai.  !' :  :  .  ^,;^^  i  ,  ,l  ■ 
beet,  Jr.,  HespoiidtMit.  i^tnleror  November 
12,  191)1,  and  iudjnnentthereou,  vacated  iind 
set  aside,  auj  appeal  herein  dismissed,  with 
ten  dollars  costs  to  respondent. 

John  A.  (iiiliaway  v.  Credo  F.  Harris.— Ap- 
peal dismissed,  with  ten  dollars  costs. 

Ellen  Kennedy,  an  Infant,  by  her  Guardian 
ad  Litem,  James  Kennedy,  Respondent,  v. 
The  City  of  Watervliet,  Appellant.— Motion 
to  go  to  the  Court  of  Appeals  ^lunttHl. 

Chatfleld  I..©onard,  Succefssor  of  Frank  L. 
Smith,  as  Receiver,  etc., of  Curtis  A.  Barnum, 
Ai  ;  i!  .  V.  Curtis  A.  Barnum  and  Others, 
l;     .  ..Ls.—  Order  aftlnned,  with  ten  dol- 

liua  co^u  and  disburs&meuts.  No  opinion. 
All  concurred. 

Margaret  C.  Miller  v.  New  York  Central  and 
Hudson  River  Railroad  Company.— Let 
order  conform  to  memorandum. 

In  the  Matter  of  the  Petition  of  Ellen  McManus 
as  Administratrix  de  bonis  non  of  Anthony 
McKnIght,  Deceased,  to  Compel  a  Judicial 
Settlement  of  the  Accounts  of  John  J. 
Harrlgan,  the  Deceased  Administrator  of, 
the  Goods,  Chattels  and  Credits  of  Anthony 
McKnight,  Deceased.  Ellen  McManus,  as 
Administratrix  de  bonis  non  of  Anthony 
McKnight,  Deceased,  Appellant;  Harvey  T. 
V.  Harrlgan  and  Ellen  Harrlgan,  as  Execu- 
tors of  the  Last  Will  and  Testament  of  John 
J.  Harrlgan,  Deceased,  Respondents.—  Order 
modified  by  adding  thereto  "  Without  prej- 
udice to  renew  application  before  the  sur- 
rogate on  additional  facts." 

Joseph  E.  McAllasterand  Others,  Respondents, 
V.  Emeline  Potter  Britton,  Appellant.—  Judg- 
ment unanimously  affirmed,  with  costs. 
No  opinion. 

In  the  Matter  of  Proving  the  Last  Will  and 
Testament  of  Ellen  Campbell,  Deceased. 
Home  for  Aged  Men,  AppelUint;  Archibald 
Campbell  and  David  A.  Thompson,  Execu- 
tors, etc.,  of  Ellen  Campbell,  Deceased,  and 
Others,  Respondents.—  Decree  unanimously 
affirmed,  with  costs.    No  opinion. 

In  the  Matter  of  the  Application  of  George  F. 
Tuttle  and  Others,  Respondents,  for  a  Writ 
of  Mandamus,  v.  The  Iron  National  Bank  of 
Plattsburgh  and  its  Officers  and  Board  of 
Directors,  Appellants.—  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  No  opin- 
ion. All  concurred;  Houghton,  J.,  not  sitting. 

In  the  Matter  of  the  Application  of  Allen 
Clark,  Appellant,  for  a  Writ  of  Mandamus, 
V.  Harrison  C.  Maine  and  Others,  Constitut- 
ing the  Board  of  Canvassers  of  the  Town  of 
Hermon,etc.,  Respondents.—  Order  affirmed, 
with  ten  dollars  costs  and  disbursements 
on  the  ground  that  we  see  no  reason  to 
interfere  with  the  discretion  exercised  by 
the  Special  Term.    All  concurred. 

The  People  of  the  State  of  New  York  ex  rel. 
American  Ice  Company,  Appellant,  v.  Myer 


I  Nussbaum,  an  Alleged  Referee,  and  John  C. 
Davies,  Attorney-General  of  the  State  of 
New  York,  Respondents.— Order  affirmed, 
with  ten  dollars  costs  and  disbursements. 
No  opinion.  All  concurred;  Chase,  J.,  not 
sitting. 

The  People  of  the  State  of  New  York  ex  rel. 
Charles  W.  Morse,  Appellant,  v.  Myer  Nuss- 
baum, an  Alleged  Referee,  and  John  C. 
Davies,  Attorney-General  of  the  State  of 
New  York,  Respondents.— Order  affirmed, 
with  ten  dollars  costs  and  disbursements. 
No  opinion.  All  concurred;  Chase,  J.,  not 
sitting. 

Napoleon  L.  Pelkey,  as  Administrator,  etc.,  of 
Gilbert  Pelkey,  Deceased,  Respondent,  v. 
The  Town  of  Saranac,  Appellant.—  Order  af- 
firmed, with  ten  dollars  costs  and  disburse- 
ments.   No  opinion.    All  concurred. 

Bamabus  Strobeck,  AppelUuit.  v.  Emma  Borst, 
Respondent.  -Motion  denied  on  the  ground 
that  permission  is  not  required. 

John  A.  Smith.  Appellant,  v.  Edwin  C.  Row- 
ley, Respondent.- Judgment  unanimously 
affirmed,  with  costs.    No  opinion. 

The  Village  of  Champlaln,  Appellant,  v.  Ma- 
tilda McCrea,  Respondent,  Impleaded  with 
Another.—  Order  affirmed,  witn  ten  dollars 
costs  and  disbursements.  No  opinion.  All 
concurred. 

John  W.  Wright,  Respondent,  v.  Charles  R. 
Walker,  as  Sole  Executor,  etc.,  of  Samuel 
W.  Phelps,  Deceased,  Appellant.— Judg- 
ment unanimously  affirmed,  with  costs.  No 
opinion. 

Edward  L.  Wooster,  Appellant,  v.  Alfred  B. 
Lane.  Respondent.— Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  No 
opinion.    All  concurred. 

Miner  O.  Anderson,  rs  Adminisirator,  etc..  uf 
Anna  L.  Anderson,  deceased.  Ke^pondeut, 
V.  Lehiirh  Valley  Railroad  C^uii>any,  Appel- 
lant. "Judgment  and  order  unanimously  af- 
firmed, with  costs.     No  opinion. 

Everett  D.  Barlow,  Appellant,  v.  Ransom 
H.  Uillet,  Itespondent.- Judgment  unani- 
mously affirmed,  with  costs.     No  opinion. 

E.    Bcniftit  &  Rons,    Flftintiff.   v.   Oporgp   W. 

ROCL..^::.     l).U'^''\:AUr         ^I..tin-;    for    i-.'-ii-..-'i- 

ment  ^i^^uLcd. 

David  O.  Crofoot  and  Others,  Respondents,  v. 
The  Tuliy  Pipe  Line  Company,  Appellant. 
—  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion.    All  concurred. 

George  W.  Crooks,  as  Trustee  in  Bankruptcy 
of  the  Estates  of  Howard  £.  King  and  of  the 
Firm  of  H.  E.  King  &  Son,  Bankrupts,  Ap- 
pellant, V.  The  People's  National  Bank  of 
Malone,  Respondent.—  Rearguraent  ordered. 

William  J.  Donaldson,  Appellant,  v.  Inter- 
national Pulp  Company,  R^pondent.—  Judg- 
ment unanimously  affirmed,  with  costs.  No 
opinion. 

Cora  I.  Dean,  as  Administratrix,  etc.,  of  Ira  W. 
Dean,  Deceased,  Appellant,  v.  The  New  York 
Central  and  Hudson  River  Railroad  Com- 
pany. Respondent.— Judgment  and  order 
unanimously  affirmed,  with  costs.  No 
opinion. 

The  Farmers*  National  Bank,  Respondent,  v. 
The  Granville  National  Bank  and  Clarence 
K.  Parker,  as  Receiver  of  George  N.  Finch, 
Appellants.  Impleaded  with  Others.- Judg- 
ment unanimously  affirmed,  with  costs.  No 
opinion. 

The  Farmers'  National  Bank,  Respondent,  v. 
The  Granville  National  Bank  and  Clarence 
E.  Parker,  as  Receiver  of  Gtoorge  N.  Finch, 
Appellants,  Impleaded  with  Others.—  Order 
unanimously  affirmed,  with  costs.  No 
opinion. 

Joseph  Greenwald  and  Others,  Respondents, 
V.  Augustus  G.  Wales,  as  Sheriff  or  Broome 
County,  Appellant.—  Order  denying  defend- 
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ant^s  motion  to  strike  certain  items  from  the 
taxation  of  costs  affirmed,  with  ten  dollars 
costs  and  disbursements.  No  opinion.  All 
concurred. 

Joseph  Oreenwald  and  Others,  Respondents, 
V.  Augustus  G.  Wales,  as  Sheriff  of  Broome 
County,  Appellant.— Judgment  and  order 
denying  motion  for  a  new  trial  reversed,  and 
new  trial  granted,  with  costs  to  appellant  to 
abide  event,  unless  respondent  will  stipulate 
to  reduce  the  judgment  by  deducting  there- 
from the  damages  given  for  detention,  and 
if  such  stipulation  be  given  the  Judgment 
then  may  stand  affirmed,  without  costs  to 
either  party.    No  opinion.    All  concurred. 

Stephen  Goodrich,  as  Ancillary  Administrator, 
etc.,  of  Ralph  L.  Goodrich,  Deceased,  Appel- 
lant, v.  Nellie  S.  Beebe.  Appellant;  Fred  C. 
Hill  and  Barney  M.  Stebbins,  Respondents.— 
Judgment  modified  by  striking  therefrom 
that  part  which  adjudges  that  Fred  C.  Hill 
and  Barney  M.  Stebbins,  as  executors  and 
trustees  under  the  will  of  Ralph  L.  Goodrich, 
deceased,  are  entitled  to  take  and  hold  the 
fund  produced  by  the  payment  of  the  mort- 
gage or  by  the  sale  on  foreclosure;  and  also 
by  striking  therefrom  that  part  which  re- 
strains the  plaintiff  from  paying  over  or 
passing  said  fund  or  any  part  thereof  out  of 
his  hands  or  beyond  the  Jurisdiction  of  the 
court,  until  the  further  order  of  this 
court,  and  as  so  modified,  with  the  order 
substitutine  the  plaintiff,  affirmed,  without 
costs  to  either  party.  No  opinion.  All 
concurred. 

Hattie  M.  Hinckley,  Respondent,  v.  George 
De  Long.  Appellant.— Judgment  affirmed, 
with  costis.  NO  opinion.  All  concurred,  ex- 
cept Houghton,  J.,  who  voted  for  modifica- 
tion of  the  Judgment  by  a  reduction  of  $6,500 
and  interest. 

Winfleld  8.  Hutchinson,  Appellant,  v.  William 
J.  Horton,  Respondent.— Judgment  unani- 
mously affirmed,  with  costs.    No  opinion. 

George  Holly,  as  Administrator,  etc..  of  Betsy 
Ann  Gibbons,  Deceased,  Respondent,  v.  Ed- 
ward Gibbons,  Individually,  and  as  Execu- 
tor, etc.,  of  Ransom  H.  Gibbons,  Deceased, 
Appellant,  Impleaded  with  Another.— Judg- 
ment moaffled  by  striking  therefrom  that 
part  thereof  relating  to  the  collection  of  any 
•deficiency  after  the  sale  of  the  real  estate 
from  Edward  Gibbons,  individually,  and  as 
so  modified  affirmed,  with  costs.  No  opinion. 
All  concurred. 

James  Kennedy,  Respondent,  v.  Patrick  Quirk, 
Appellant.— Order  affirmed,  with  costs.  No 
opinion.    All  concurred. 

John  P.  Eellas  and  Maiy  Munsill,  Executrix, 
etc,  of  Newcomb  H.  Munsill.  Deceased,  Re- 
spondents, V.  Sarah  McLaughlin  and  William 
McLaughlin,  Appellants,  Impleaded  with 
Others.— Judgment  unanimously  affirmed, 
with  costs.    No  opinion. 

Oliver  C.  Latimer,  Respondent  v.  Frank  H. 
McKinnon  and  Others,  Appellants.- Order 
modified  by  inserting  therein  a  direction  that 
a  supplemental  summons  and  complaint 
issue  and  be  served  on  the  defendants,  and 
as  so  modified,  affirmed,  without  costs  to 
either  party.    No  opinion.    All  concurred. 

Michael  Laporte,  Respondent,  v.  Benton  Tur- 
ner, Appellant.— .Judgment  unanimously 
affirmed,  with  costs.    No  opinion. 

Edward  H.  Litchfield,  Respondent,  v.  The 
International  Paper  Company  and  Others, 
AppelUmts.  Impleaded  with  Others.— Judg- 
ment unanimously  affirmed,  with  costs.  No 
opinion. 

In  the  Matter  of  the  Application  of  the  Schen- 
ectady   Railway     Company.— Preliminary 


objections  to  the  appointment  of  commis- 
sioners overruled,  and  the  report  of  <x>m- 
missioners  unanimously  confirmed,  with 
costs.    No  opinion. 

In  the  Matter  of  the  Application  of  the  S(^uy- 
lervllle  Electric  Light  and  Power  Company. 
Appellant,  v.  American  Wood  Board  Com- 
pany and  Others,  Defendants,  and  Washing- 
ton Electric  Light  and  Power  Company-. 
Respondent.— Judgment  affirmed,  with 
costs.  No  opinion.  All  concurred,  except 
Houghton,  J.,  dissenting. 

In  the  Matter  of  the  Application  of  Jacob 
Brenner,  Appellant,  to  Compel  the  Delivery 
to  him  by  William  E.  Melody,  Respondent, 
of  the  'Books  and  Papers  of  the  Ottice  of 
Commissioner  of  Jurors.— Order  staying 
proceedings  affirmed,  with  ten  dollars  costs 
and  disbursements.  No  opinion.  All 
concurred. 

In  the  Matter  of  the  Application  of  William  E. 
Melody,  Respondent,  for  a  Peremptory  Writ 
of  Mandamus,  v.  Bird  S.  Coler,  as  Comptroller 
of  the  City  of  New  York,  Appellant.—  Order 
for  writ  of  peremptory  manoamus  afllrmed, 
with  ten  dollars  costs  and  disbursements. 
No  opinion.    All  concurred. 

Alexander  Mahan,  Appellant,  v.  Horatio  R. 
Palmer,  Respondent.— Judgment  afflnned, 
with  costs.  No  opinion.  All  concurred, 
except  Smith,  J.,  not  voting. 

Frank  McSwegan,  Jr.,  Respondent,  ▼.  New 
Faltz  and  Poughkeepsie  Traction  Company. 
Appellant.—  Judgment  unanimously  af- 
firmed, with  or>sts.    No  opinion. 

Bernard  McGinnis,  Appellant,  v.  Cora  W. 
Keyes,  Respf:>ndent.—  Judgment  affirmed, 
with  coats.    No  opinion.    All  concurred. 

John  R.  Minier,  Respondent,  v.  Ger«ou  Mayer 
and  Others,  Appellants.— Order  affirmed, 
with  ten  dollars  costs  and  disbursements. 
No  opinion.    A  i  I  concurred. 

Orlando  J.  Molyneaux,  Appellant,  v.  The 
Ulster  and  Delaware  Railroad  Company, 
Respondent.— Judgment  unanimously  af- 
firmed, with  costs.    No  opinion. 

Enos  Smith,  Respondent,  v.  Sarah  S.  Baoon, 
as  Executrix,  etc.,  of  Charles  L.  Bacon,  De- 
ceased, Appellant.-  Judgment  affirmed, 
with  costs.  No  opinion.  All  concurrea,  ex- 
cept Houghton,  J.,  dissenting. 

Sampson  Sammons,  Respondent,  v.  The  City  of 
Gloversville.  Appellant.— Judgment  unani- 
mously affirmed,  with  costs.  No  opinion. 
Houghton,  J.,  not  sitting. 

H.  D.  Thatcher  &  Company,  Respondent,  v. 

-George  Stickles,  Appellant.— Order  re- 
versed,  with  ten  dollars  costs  and  disburse- 
ments upon  the  authority  of  Ogden  v.  HV/- 
den  C40  N.  Y.  St.  Repr.  286).  No  opinion. 
All  concurred. 

Village  of  Mechanicville,  Respondent,  ▼.  Still- 
water and  Mechanicville  Street  Railway  CX>m- 
pany.  Appellant.— Judgment  unanimously 
affirmed,  with  costs.  No  opinion.  All  con- 
curred; Houghton,  J.,  not  sitting. 

In  the  Matter  of  the  Application  of  the  Erie  Firs 
Insurance  Company  of  Buffalo,  N.  Y..  for 
Orders  of  this  Court  in  an  Action  now  Pend- 
ing Therein  in  the  County  of  Albany,  wherein 
The  People  of  the  State  of  New  York  Are 
Plaintiff  and  the  Manhattan  Fire  Insuranct^ 
Company  Is  Defendant,  and  also  in  the  Oase 
wherein  the  Erie  Fire  Insurance  Company  b 
Plaintiff  and  the  Manhattan  Fire  Insurance 
Company  Is  Defendant.  Otto  Kelsey,  Re- 
ceiver of  the  Manhattan  Fire  InsuranceCom- 
pany.  Appellant;  Erie  Fire  Insurance  Com- 
pany of  Buffalo,  N.  Y.,  Respondent.— Order 
unanimously  affirmed,  with  ten  dollars  costs 
and  disbursements.    No  oplaloD. 
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ABATEMENT  AND  BEVIVOB  •—  Action  offaimt  the  prmdent  of  a  bank  for 
loaning  money  on  tD07'tMe*»  seewrities  —  it  surmf)es  huidecUh,]  1.  An  action 
brought  by  a  bank  against  the  president  thereof  to  recover  damages  resulting 
from  the  acts  of  the  president  in  unlawfully,  imprudently  and  negligently, 
without  the  authority  of  the  bank,  loaning  mone^rs  of  the  bank  upon  unmar- 
ketable and  comparatively  valueless  securities,  is  an  action  for  a  wrong 
(lone  to  the  property,  rights  and  interests  of  the  plaintiff,  and  in  the  event 
of  tiie  death  of  the  president  of  the  bank,  the  cause  of  action  will  survive 
agHinst  his  legal  representatives  under  the  provisions  of  the  Revised  Statutes 
(4  R.  8.  [8th  ed.]  2671,  §  1.)    Seventeenth  Ward  Bank  v.  Webster 228 

2.  It  need  not  beshmon  that  the  president  profited  by  the  transaction.] 

Under  tills  section  of  the  Revised  Stntutes  it  is  not  essential  that  the 
wrongdoer  should  by  the  wrongful  act,  have  derived  an  advantage  to 
himself  or  acquired  specific  property  by  which,  or  by  the  prooeedsof  which, 
the  assets  in  the  hands  of  his  personal  representatives  were  increased.    Id. 

ABODE: 

JSee  Domicile. 

ACCIDENT  —  Restating  from  negligence. 
See  Negligence. 

ACKNOWLEDGMENT  —  Generally, 
See  Admission. 

ACTION  —  Abatement  of 

See  Abatement  and  Reviyob. 

iMSuing  of  attacJiments  in. 

See  Attachment. 

Relating  to  corporations  generally. 

See  Corporation. 

By  an  insurance  company  against  one  toko  has  negligently  set  fire  to  the 

insured  premises  ■    it  is  not  triable  at  Special  Term. 
See  Insurance. 

Ttmefyr  e*mimencing. 

See  Limitation  of  Action. 

Misjoinder  of  causes  of  actum. 

See  Misjoinder. 

^—  For  money  received. 

See  Money  Received. 

Relaing  to  municipal  corporations. 

See  MiJNiGiPAL  Corporation. 

Parties  to. 

See  Party. 

Against  one  of  the  constituent  companies  cf  a  consolidated  street  railway 

company. 

See  Railroad. 

Causes  of  action  alleged  by  the  plaintiff  and  dtfendant,  respectively^ 

uhieh  must  be  decided  on  the  same  evidence. 

See  Set  Off. 

-  At  law  —  the  court  cannot  discharge  the  jury  and  itself  decide  the  ease,. 

iSM  Trial. 
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PA«B. 

ADIBONDAGK  FOBEST  'BU'EBERV^  ^Meamire  of  damages  of  amnener 
Of  a  Uumpcige  right  taken  by  the  State. 
See  Eminent  Domain. 

ABJUDICATION : 

See  Judgment. 

ADMEA8UBEMEKT  —  0/  doioer. 
See  DowEK. 

ADMnOSTBATOB: 

See  Executor  and  Adminibtbator. 

ADMISSION'  — In  an  antwer — competency  of  where  an  amended  antwer  U 
served.'^  An  admission  contained  in  an  original  answer  interposed  by  execu- 
tors may  be  read  in  evidence  against  them  in  the  action,  although  an  amendeii 
answer  has  been  served  containing  no  such  admission  and  denying  the  matter 
admitted  in  the  original  pleading.    Bbsbsb  «.  Qraveb 823 

See  Evidence. 

AFFIDAVIT: 

See  Deposition. 

AGENCY  —  Generally, 

See  Principal  and  Agent. 

ALIENATION  —Of  a  mfe*s  affections. 
See  Husband  and  Wife. 

AMENDMENT  —  Cf  pleadings. 
See  Pleading. 

ANIMAL —  Cotenants  of  a  herd  of  cattle — ons  cotenant  iiauiUy  ofeont>er- 
sion  of  the  share  of  tJie  other  cotenant  if  he  forcibly  takes  half  the  herd  and  sdU 
it  — a  person  \oho  assists  only  in  the  taking  is  not  guilty  of  conversion. 

See  Pelts  «.  Collins 480 

Injury  from  being  thrown  from  a  wagon,  where  the  horse  is  frightened  by 

a  dog  owned  by  a  tenant,  but  harbored  by  the  owner,  of  a  farm  —  liability  of  such 
owner. 

See  Austin  v,  Bartlett 312 

ANSWEB: 

See  Pleading. 

APPEAL —  Supplementary  proceedings  instituted  by  a  county  treasurer  to  ccH- 
led  a  tax  —  costs  allowable  against  him  on  the  affirmance  on  appeal  of  an  order 
dismissing  the  proceedings. 

See  Matter  of  Prtor 816 

F)*om  t?ie  Appellate  Term  to  the  Appellate  Division  —  t?ie  consent  of  the 

same  justices  wlio  determined  (he  appeal  to  thefomwr  court  must  be  obtained. 

See  Jaeger  v.  Koenig 552 

A  statement  tliat  a  cane  contains  aU  the  emdence  must  be  contained  in  the 

ease,  not  in  the  prelimirutry  statement  required  by  rule  41. 

See  Opperman  Brewing  Co.  v.  Pearson 98 

Decision  in  the  short  form  — judgment  thereon  not  reversed  because  the 

grounds  stated  do  not  sustain  the  judgment. 

See  Gardner  v.  New  York  Mut.  S.  &  L.  Assn 141 

Leave  by  the  Appellate  Division  to  apply  below  to  open  a  dtfauU—  it  does 

not  imply  (fiat  it  sliould  be  opened. 

See  CsATLos  v.  Metropolitan  Street  R.  Co 459 

FYom   a  denial  of  a  motion  in  arrest  of  judgment  —  what  may  be 

considered. 

See  People  v.  Goslin 16 
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APPEAL^  Continued,  ta^e. 

Railroad  inUneeiions — no   appeal  lies  from    an    order   app&iiUing 

eommiagioners. 

See  Matter  of  Stillwater,  etc.,  R.  Co.  f.  B.  &  M.  R.  R 867 

An  order  denying  a  motion  to  resettle  anotj^er  order  is  not  appealable. 

See  Waltham  Manufacturing  Co.  v,  Brady 102 

When  on  appeal  a  child  will  not  be  presumed  to  have  been  sui  juris. 

See  MoRKissEY  «.  Smith 189 

APPELLATE  DIYISION  —  Appeal  from  the  Appellate  Term  to  the  Appel- 
late Dimsion  —  the  consent  of  the  same  justices  who  determined  the  appeal  to  the 
former  court  must  be  obtained. 

SeejARQEKv.KoKKio 552 

The  commissioner  of  jurors  in  Kings  county  is  a  county  officer  and  can- 
not be  lawfaUy  appointed  by  the  justices  of  the  Appellate  Ditnsion. 

See  Matter  of  Biienner 875 

Leaw  by  the  Appellate  Division  to  apply  below  to  open  a  dtfault  —  it  does 

not  imply  that  it  shruld  be  opened. 

See  CsATLOs  V.  Metropolitan  Street  R.  Co 459 

APPRAISAL —  As  to  the  ret  to  be  paid  on  the  renewal  of  a  lease. 
See  Landlord  and  Tenant. 

ABBITBATION  AKD  AW  ABB  —  Lease  —  right  tf  renewal  at  a  rent  to  be 
determined  by  an  appraised  —  t/ie  fact  that  an  assignee  of  t?ie  lessor  is  insane 
is  not  a  ground  for  its  rtfusul  —  method  of  appraisal. 

See  WuRSTBR  v.  Arhfield  185 

A  BREST  —  Motion  to  reduce  bail^  what  is  not  a  waiwr  thereof —  tJie  term 
of  possible  imprisonment  to  be  considered  in  firing  the  amount  —  actual  custody 
is  not  essential. 

See  SiBLET  V.  Smith .  514 

ASSAtTLT —  Counterclaim  of  assault  in  an  action  for  an  aesauU  —  causes  of 
action^  aUeged  by  tfts  plaintiff  and  drfenddint  resptctively,  which  must  be  decided 
on  the  same  emdence  —  "  transaction  "  indudes  torts. 

See  Dsaqan  v.  Weeks 410 

Indictment  for  manslaughter,  conviction  thereunder  of  an  assault  —  a 

motion  tor  a  discharge  of  the  frrisoner  raises  the  questi  n  as  to  the  right  to  so 
convict  him  —  a  motion  for  a  new  trial  is  unnecessary. 

See  Pko^^le  v.  Cox 344 

ASSESSMENT — By  a  mutual  fire  insurance  company. 
See  Insurance. 

-Fbr  municipal  works. 

See  Municipal  Corporation. 

Fbr  the  purposes  of  taxation. 

SeeTAX. 

ASSIGNMENT —  Cf  judgment  of  mortgage  foreclosure  —  right  of  the  mort- 
gagor to  compel  an  assignee  of  th  '  jud^ent  (who  is  also  the  holder  of  a  second 
mortgage)  to  transfer  the  judgment  to  him  —  effect  of  not  recording  an  assumption 
of  a  bond  and  mortgage. 

See  Howard  v.  Robbins 245 

Amgnee  of  a  mortgage  —  fie  takes  sul^ect  to  equities  —  mortgage  to  secure 

future  advances — ho  to  far  valid  as  against  a  junior  incumbrancer. 

See  ScHBURBR  V.  Brown 507 

Employment  of  a  firm  to  effect  insurance — when  a  contract  therefor  is 

eitforcible  by  an  assignee  and  successor  of  the  firm. 

See  Tanenbaum  v.  Greenwald 478 
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ASSOCIATION  -  In jujict ion  to  prevent  illegal  acts.]  Ad  in] unction  will 
issue  to  prevent  illegal  acts  on  the  part  of  a  trade  union. 

Beattib  v.  Callanan 14 

For  insurance. 

See  Insurance. 

ASSTJMPT  ON—  Of  a  tnortgage  by  a  grantee  of  mortgaged  premises. 
See  Mortgage.  • 

ASYLUM  —  For  insane. 
See  Insane. 

ATTACHMENT  —  An  affldatit  on  information  and  belitf,  when  an  insuf- 
ficient basis  t/ierefor.]  1.  In  an  action  for  the  breach  of  a  contract,  in  which 
the  liability  of  the  defendant  is  predicated  upon  the  theory  that  the  firm 
which  executed  the  contract  acted  as  agent  for  the  defendant,  an  attachment 
against  the  defendant's  property  will  not  be  granted  where  all  that  appears 
\ipon  the  subject  of  the  firm's  agency  for  the  defendant  is  an  allegation  of 
the  complaint  that  the  plaintiff  is  informed  and  believes  that  the  firm  acted 
as  the  defendant's  agent,  and  no  fact  is  shown  from  which  such  agency  can 
be  inferred  nor  any  statement  made  of  the  grounds  of  the  plaintiff's  belief  as 
to  such  agency.    Sizer  v.  Hampton  &  Branchvillb  R.  K.  &  L.  Co 54T 

2.  Against  a  national  bank — it  cannot  issue  before  jud{fment  from  any 

Slate,  dyunty  or  municipal  court.]  The  following  prohibition  relative  to 
national  banking  associations  contained  in  section  5242  of  the  Revised  Stat- 
utes of  the  United  States,  "no  attachment,  injunction,  or  execution  shall 
be  issued  against  such  asso<;iation  or  its  property  before  final  judgment  in 
any  suit,  action,  or  proceeding  in  any  State,  county  or  municipal  court," 
applies  to  national  banks  generally,  whether  solvent  or  insolvent. 

Van  Reed  v.  People's  National  Bank 75 

3. JJ,  ff,  Ren.  Stat.  §  5242,  Jms  not  been  repealed.]    Section  5242  of  the 

United  States  Revised  Statutes  was  not  repealed  by  section  4  of  the  act  of 
July  12,  1882  (22  U  S.  Stat,  at  Large,  162),  as  the  act  of  1882  was  intended 
to  prescribe  the  forum  for  litigations  by  and  against  national  banks,  and 
does  not  relate  to  provisional  remedies  to  be  had  in  such  actions.      Id. 

ATTORNEY  AND  CLIENT  —  Proceeding  to  ascertain  tJie  amount  of  an 
attorney's  lien  —  costs  and  disbursements  are  impf*operly  cfiarged  against  an 
attorney  found  to  have  a  lien]  1.  The  plaintiff  in  an  action  instituted  a  pro- 
ceeding af^inst  her  attorne^r,  for  the  purpose  of  securing  a  determination  as 
to  the  existence  of  a  lien  in  favor  of  the  attorney  upon  the  papers  then  in 
his  hands  and  as  to  the  amount  of  such  lien. 

The  main  contest  was  as  to  whether  the  parties  had  made  an  agreement  by 
which  the  attorney  was  to  receive  for  his  services  ten  per  cent  of  all  moneys 
saved  to  the  plaintiff,  which  would  amount  to  $17,770. 

The  referee  found  against  the  attorney  on  the  question  of  the  existence  of 
the  alleged  agreement,  but  further  found  that  he  had  a  lien  of  $242,  over 
and  above  all  payments.  He  also  found  that  the  plaintiff  was  the  prevailing 
party,  under  a  stipulation  that  the  referee's  fees  and  stenographer's  charges 
should  be  paid,  in  the  first  instance,  by  the  party  determined  by  the  referee 
to  be  the  proper  person  to  take  up  the  referee's  report,  and  that  the  court 
should  determine  upon  the  coming  in  of  the  report  which  party  should  be 
finally  charged  therewith. 

The  report  whs  confirmed  by  the  Supreme  Court,  and  an  order  was  made 
directing  the  entry  of  a  judgment  lor  costs  against  the  attorney  and  that 
execution  be  awarded  therefor. 

Held,  that  it  was  improper  for  the  court  to  regard  the  plaintiff  as  the  pre- 
vailing party  and  to  charge  the  attorney  with  the  costs  and  disbursements  of 
the  proceeding,  especially  as  it  appeared  that  the  plaintiff  made  no  offer  to 
pay  the  attorney  the  amoimt  for  which  he  was  adjudged  to  have  a  lien,  either 
before  or  after  the  institution  of  the  proceed  ng; 

That  the  question  of  costs  in  the  proceedine:  was  ffovemed  by  section  9M 
of  the  Code  of  Civil  Procedure,  nnd  that  while  under  the  provision  of  that^ 
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ATTORNEY  AND  CLIENT  —  Continued.  paob* 

section  costs  were  in  the  discretion  of  the  court,  such  discretion  should  not  be 
exercised  against  a  party  who  liad  prevailed  upon  the  issue; 

That  there  was  no  authority  in  the  court  to  direct  the  entry  of  a  formal 
judgment  against  the  attorney  for  the  amount  of  the  costs  and  disbursements. 

Wardv.Ward 131 

2.  Rejection  of  a  daim  ngaintt  a  decedent's  estate  —  notice  required  of 

its  r^eetion.]  The  presence,  when  the  rejection  of  a  claim  against  the  estate 
of  a  decedent  was  read  upon  an  accountmg  by  one  of  the  executors  of  the 
decedent,  of  the  accounting  executor's  attorney,  who  was  also  the  attorney 
for  the  claimant,  is  not  notice  to  the  claimant  of  the  rejection,  it  not  appear- 
ing that  such  attorney  then  appeared  for  the  claimant.    Potts  o.  Baldwin..  484 

BAIL--  On  arreet. 
See  Arrest. 

BANKING — Action  against  the  president  of  a  bank  for  loaning  money  on 
loorthless  securities  —  it  survives  his  death.]  1.  An  action  bi ought  by  a  l^nk 
against  the  president  thereof  to  recover  damages  resulting  from  the  acts  of 
the  president  in  unlawfully,  imprudently  and  negligently,  without  the 
authority  of  the  bank,  loaning  moneys  of  tne  bank  upon  unmarketable  and 
comparatively  valueless  secunties.  is' an  action  for  a  wrong  done  to  the  prop- 
erty, rights  and  interests  of  the  plaintiff,  and  in  the  event  of  the  death  of  the 
president  of  the  bank,  the  cause  of  action  will  survive  against  his  legal  rep- 
resentatives under  the  provisions  of  the  Revised  Statutes  (4  R.  S.  [8th  ed.] 
2671,  §  1).    Seyentbenth  Ward  Bank  v.  Webster 228 

2. It  need  not  be  shown  tltat  the  president  profited  bj/  the  transaction.] 

Under  this  section  of  the  Revised  Statutes  it  is  not  essential  that  the  wrong- 
doer should,  by  the  wrongful  act,  have  derived  an  advantage  to  himself  or 
acquired  specific  property  by  which,  or  by  the  pn)ceeds  of  which,  the  assets 
in  the  hands  of  his  personal  representatives  were  increased.    Id. 

3.  AtUichment  against  a  national  bank  —  it  cannot  issue  before  judg- 
ment frotn  any  State,  county  or  municipal  court.]  The  following  prohibition 
relative  to  national  banking  associations  contained  in  section  5242  of  the 
Revised  Statutes  of  the  United  States,  "  no  attachment,  injunction,  or  exe- 
cution shall  be  issued  against  such  association  or  its  property  before  final 
judgment  in  any  suit,  action,  or  proceeding  in  any  State,  county  or  munici- 
pal court,"  applies  to  national  banks  generally,  whether  solvent  or  insolvent. 

Van  Keed  v.  People's  National  Bank 75 

4.  U.  S.  Rev.  Stat.  %  5242,  has  not  been  repealed.]    Section  5242  of  the 

United  States  Revised  Statutes  was  not  repealed  by  section  4  of  the  act  of 
July  12.  1882  (32  U.  S.  Stat,  at  Large.  162),  as  the  »ict  of  1882  was  intended 
to  prescribe  the  forum  for  litigations  by  and  against  national  banks,  and  does 
not  relate  to  provisional  remedies  to  be  had  in  such  actions.    Id. 

5.  Payment  of  a  note  of  a  corporation  before  the  entry  of  an  order 

appointing  a  receiver.]  The  payment  by  a  bank  of  a  note  of  a  corporation 
before  the  entry  of  the  order  appointing  a  receiver  of  the  corporation  is  valid. 

Wilcox  v.  National  Shoe  &  Leather  Bank 466 

BANKRUPTCY — Action  to  set  aside  a  cJuUtel  mortgage — jurisdiction  of 
the  Supreme  Court  over  such  an  action  brought  by  a  trustee  in  bankruptcyT] 
1.  A  State  court  is  not  debarred  by  the  provisions  of  the  Bankruptcy  Act 
of  1898  from  takinsr  jurisdiction  of  an  action  brought  by  a  trustee  in 
bankruptcy  to  set  aside  a  chattel  mortgage  and  bill  of  sale  as  fraudulent 
and  void,  and  to  enjoin  the  defendant  from  interfering  with  the  property 
described  in  said  instruments,  or  claiming  any  title  thereto  at  a  sale  thereof 
by  the  plaintiff.    Small  v.  Muller \ 14$ 

2.  Sale  of  the  chattel*  not  ordered  before  final  judgment.]    An  order 

appointing  a  receiver  of  non  perishable  property  pendente  lite  should  not  con- 
tain a  provision  authorizing  him  to  sell  the  property  before  final  judgment. 
Id. 

8.  Attachment  against  a  national  bank —  it  cannot  issue  btfore  judgment 

from  any  State,  county  or  municipal  court.]    The  following  prohibition 
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BANKBUPTCY  —  Continxud.  paos. 

relatlYe  to  national  linking  associations  contained  in  section  5^M2  of  the 
Revised  Statutes  of  the  United  States,  *'no  attachment,  injunction,  or  exe- 
cution shall  be  issued  against  such  association  or  its  property  before  final 
judgment  in  an;^  suit,  action,  or  proceeding  in  any  State,  county  or  munici- 
pal court,''  applies  to  national  banks  generally,  whether  solvent  or  insolvent. 

Van  Kebd  «.  People's  National  Bank 75 

4  Afi  order  appointing  a  receiver  of  a  co7'poration  —  wJt^Ji  it  takes 

effect — payment  hrfore  the  entry  of  the  ortter.]  An  order  appointing  a  receiver 
of  a  corporation,  signed  *' Enter,  Wm.  N.  Cohen.  J.  S.  C.,"  by  a  judge  at 
his  residence  in  New  York  city,  takes  eflfect  when  cntere  I.  Such  u ppointment 
will  not  defeat  a  payment  by  a  bank  of  a  note  of  the  corporation  before  the 
entry  of  the  order.    Wilcox  v.  National  Shoe  &  Leather  Bank 466 

6.  LiaMlity  <f  directors  because  of  a  failure  to  fie  an  annual  report  — 

insolvency  of  the  corporation.]  It  is  not  a  condition  precedent  to  the  ri.sfht  of 
a  creditor  of  a  corporation  to  recover  from  the  directors  thereof  who  have 
failed  to  file  an  annual  report  the  amount  of  its  debt  that  the  corporaiion 
should  be  insolvent.    Stieffel  «.  Tolhurst 521 

BILLS  AND  NOTE  3  —  Indorsement  of  a  check  by  tJie  dratoer  tliereof  at  the 
request  of  the  payee,  for  the  latter's  identification  —  the  drawer  is  not  liable  if 
the  cheek  be  lost  and  the  name  vf  the  payee  be  forged  thereon  —  otJterwise,  if  not 
indorsed  at  the  payees  request.]  1.  Where  the  drawer  of  a  check  indorses  the 
same  at  the  request  of  the  payee,  in  order  to  enable  the  latter  to  obtain  the 
money  thereon  from  the  bank  without  being  identified,  and  such  check,  after 
being  lost  by  the  payee,  but  before  notice  of  its  loss  had  been  given  either 
to  the  bank  or  to  the  drawer,  is  presented  to  the  bank  bearing  the  forged 
indorsement  of  the  payee,  and  is  paid  by  the  bank,  the  drawer  is  not  liable 
to  the  payee  for  the  amount  of  the  check. 

If  the  arawer's  indorsement  was  not  made  at  the  req|uest  of  the  payee,  and 
the  latter  never  indorsed  the  check  or  had  possession  of  it  after  it  was 
indorsed  by  the  drawer,  the  payee  is  entitled  to  recover  the  amount  of  the 
check  from  the  drawer.    Bihono witch  v.  Schwartz 585 

2.  Capital  stock  notes  given  to  mutual  lire  insurance  companies — when 

they  become  due — Statute  of  Limitations.]  Under  sections  111,  118  and  116 
of  the  Insurance  Law  (Laws  of  1892,  chap.  690)  capital  stock  notes  made  to 
the  onier  of  a  mutual  fire  insurance  company  become  due  and  payable  only 
when  necessary  to  meet  current  obligations  or  liabilities  and  then  not  until 
after  an  assessment,  notice  and  demand. 

The  six  year  Statute  of  Limitations,  applicable  to  ordinary  promissory  notes 
payable  on  demand^  does  not  apply  to  them.     Raeoeneu  v.  Medicus 127 

3.  Suit  against  a  surviving  joint  maker  of  a  note  and  the  Ugal  represen- 
tatives of  the  deceased  maker.]  The  per>onal  representatives  of  a  deceased 
joint  maker  of  a  promissory  note  may  be  joined  with  the  surviving  joint 
makers  in  an  action  upon  the  note;  but,  in  order  to  maintain  the  action 
against  such  personal  reprosentAtives  it  must  appear  that  tlie  plaintiff  has 
exhausted  her  remedies  against  the  surviving  joint  makers  or  that  the  latter 
are  insolvent.    Potts  v.  Baldwin 484 

4. Proof  required  of  a  pureliaser  of  a  note,  tohieh  is  shown  to  have  had 

a  fraudulent  inception.]  When,  in  an  action  to  recover  upon  a  promissory 
note,  it  appears  that  tlie  note  had  a  fraudulent  inception,  it  is  incumbent 
upon  the  plaintiff  to  show  that  he  purchased  it  for  value  before  maturity 
without  notice  or  knowledge  of  the  fraud.     Cahen  «.  Everitt 86 

5. Wfiat  proof  requires  tlie  submission  of  the  question  of  the  plaintiff's 

good  faith  to  the  jury.]  Evidence  that  the  consideration  paid  by  the  plaintiff 
to  the  payee  for  the  note  in  suit,  which  was  for  $2,750,  was  $600  in  cash  and 
the  surrender  of  several  old  promissory  notes  made  by  the  payee  and  that 
the  plaintiff  knew  the  payee  to  be  a  bookmaker  on  race  tracks,  with  whom 
he,  as  a  pawnbroker,  had  had  dealings,  and  that  so  far  as  appeared  he  made 
no  inquiiy  as  to  how  the  payee  became  possessed  of  the  note  nor  as  to  the 
consideration  thereof,  requires  the  question  of  the  plaintifif's  good  faith  to  be 
submitted  to  the  jury.    Id. 
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BOOKS  AND  PAPEBS  —  Inspection  of. 
iSttJ  Discovery. 

Of  office  —  proceedings  to  convpel  delivery  of. 

See  Officer. 

PAOE. 

BBIBEBY  —  Attempt  to  bribe  a  juror  —  statement  thereof  to  titejury. 

See  People  v,  Goslin 16 

BBOXEB: 

See  Principal  and  Agent. 

BBOOKLTN  —  Telegraph  linemen  attached  to  the  Brooklyn  police  department 

—  they  did  not  become  patrolmen  in  the  New  York  force  under  the  charter  of 
1897,  nor  entitled  to  patrolmen's  salary. 

See  UioQiNB  V.  City  of  New  York .173 

CAB  SEBVIOB— /ti  New  York  city  of  the  Pennsylvania  Railroad  Company 

—  it  is  taxable. 

S.e  Tax. 

CALBNDAB — Prtference — action  by  one  creditor  on  behalf  qf  himself  and 
others  to  set  aside  a  transfer  of  an  insurance  policy  by  a  deceased  insolvent 
debtor.]  1.  An  action  brought  by  a  creditor  of  an  alleged  deceased  insolvent 
debtor  on  behalf  of  himself  and  other  creditors  to  set  aside  a  transfer,  made 
by  the  decedent  to  the  individual  defendant,  of  a  life  insurance  policy  issued 
by  the  defendant  insurance  company,  on  the  ground  that  the  transfer  was 
procured  by  undue  influence  and  was  in  fraud  of  creditors,  is  entitled  to  a 
preference  under  subdivision  5  of  section  791  of  the  Code  of  Civil  Procedure. 

Kattlb  v.  Mutual  Life  Insurance  Co 12 

2. Application  tlierefor  by  one  defendant  not  a  bar  to  tJuit  oj  another.] 

The  denial  of  a  motion  for  such  a  preference,  made  by  the  individual  defend- 
ant when  the  action  was  at  issue  as  to  her  only,  is  not  a  bar  to  a  subsequent 
application  by  the  insurance  company  for  the  preference.    Id. 

CAPITAL  STOCK  NOTE  —Of  a muttMlflre  insurance  company. 
See  Insurance. 

CAKRIEB— -gy  land. 
Se2  Railroad. 

CASE  —  On  appeal. 
Ste  Appeal. 

CATTLE  —  Owned  bif  coienants  —  conversion  of  by  one  of  them. 
See  Personal  Property. 

CEBTIFICATE  —  From  the  Secretary  ofSUUe  —  it  is  reqairedbrfore  a  foreign 
corporation  can  tue  within  the  State  of  New  York. 
See  Corporation. 

CHABGE—  Of  tJie  judge. 
See  Trial. 

CHABITABLE  VSR  —  Wfuit  is. 
See  Will. 

CHATTEL  —  Law  of  cJiatteU. 

See  Personal  Property. 

CHATTEL  MOBTGAGE: 

See  Mortgage. 

CHECK: 

See  BiLi43  AND  Notes. 

CHILD: 

See  Guardian  and  Ward. 

CITY: 

Bee  Municipal  Corporation. 
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dTTSTBEBT: 

»s«d  Municipal  Corpoiution. 

PASS. 

CxvJLLi  SEBVIGS  -  Telegraph  linemen  attaclied  to  the  Brooklyn  police  depart- 
merit  —  they  did  not  become  patrolmen  in  the  New  York  force  under  the  e/iarter 
of  1897.  nor  entitled  to  patrolmen* s  salary.]    1.  Chapter  216  of  the  Laws  of 

1887,  proyidiug,  "The  telegraph  superintendent,  telegraph  operators,  and 
telegraph  linemen  attached  to  the  telegraph  bureau  of  the  department  of 
police  and  excise  in  the  city  of  Brooklyn  shall  hereafter  be  included  in  the 
police  force  of  the  city  of  Brooklyn,  and,  except  that  they  e^all  not  be  liable 
to  patrol  duty,  shall  be  subject  to  all  the  rules  of  the  department  and  possess 
the  same  rights  and  privileges  as  other  members  of  the  force/'  which  was 
in  substance  incorporated  in  the  charter  of  the  city  of  Brooklyn  (Laws  of 

1888,  chap.  588)  and  was  in  force  at  the  time  the  Greater  New  York  charter 
(Laws  of  1897.  chap.  878)  went  into  effect,  did  not  operate  to  transform  line- 
men into  police  officers  of  the  rank  of  patrolmen. 

Consequently,  such  linemen,  when  transferred  to  the  service  of  the  city  of 
New  York  by  the  operation  of  the  Greater  New  York  charter,  did  not 
become  entitled  to  receive  the  same  salary  as  patrolmen  in  the  uniformed 
police  force  of  the  city  of  New  Y«  rk. 

Qyofre,  whether,  under  the  ]>ro visions  of  section  278  of  the  Greater  New 
York  charter,  such  linemen  are  member?  of  the  police  force  of  the  city  of 
New  York  except  in  the  capa(  ity  of  employees. 

HiGOiNS  V.  City  of  New  York 178 

2. Discharge  of  an  asdstant  engineer,  a  veteran,  in  the  Troy  loater  depart- 

me  fit  —  he  is  entitleil  to  be  retained  in  preference  to  others  who  are  not  wterans.] 
Where  a  city  of  the  second  class  constantly  employs  at  its  main  pumping 
station  six  assistant  enf;ineera  and  occasionally  at  an  auxiliary  station  six 
additional  assistant  engineers,  the  work  and  the  compensation  of  the  assist- 
ant engineers  at  both  stations  bein^  identical,  an  assistant  engineer,  who 
alone  of  all  the  assistant  engineers,  is  withiu  the  protection  of  the  Veteran 
Act,  is,  when  the  closing  of  the  auxiliary  station  renders  it  necessary  to  reduce 
the  force,  entitled  to  be  retained,  even  though  his  retention  will  necessitate 
the  discharge  of  some  other  assistant  engineer  not  a  yeteran. 

Proof  that  the  veteran,  after  being  continuously  employed  in  the  per- 
manent pumping  station  for  sixteen  years,  was  transferred  to  the  auxiliary 
station,  and  when  the  auxiliary  station  was  closed  was  discharged,  and  that 
the  commissioner  of  public  works  refused  to  reinstate  him  although  furnished 
with  proofs  that  he  was  a  veteran,  entitles  the  latter  to  a  writ  of  mandamus 
to  compel  his  reinstatement.    Mattkk  of  Pkatt  «.  Phelan 84i^ 

8. £!fect  of  tlie  commissioner  of  ptiblic  toorks  not  knowing  that  he  toas 

a  ^teran.]  The  fact  that  when  the  relator  was  discharcred,  the  commissioner 
did  not  know  that  he  was  a  veteran,  does  not  affect  the  relator's  right  to 
reinstatement.    Id. 

4. The  eommiisioner  is  stil^ect  in  his  appointments  to  the  Civil  Service 

Laws.]  The  power  conferred  on  the  commisdoner  of  public  works  by  sec- 
tion 107  of  the  charter  of  cities  of  the  second  class  (Laws  of  1898,  chap.  182), 
which  provides  that  he  **  shall  appoint,  to  hold  office  during  his  pleneure,  a 
deputy  and  such  other  subordinates  as  may  be  prescribed  by  tfie  board  of  estimate 
and  apportionment,** is,  by  section  482  of  such  charter,  made  subordinate  to 
the  provisions  of  the  Civil  Service  Laws.    Id. 

5.  Janitor  in  New  TorkpuUic  schools — the  dvil  service  commissioners 

must  put  his  name  on  the  payroll,  although  he  employs,  at  his  ownm  eitpense, 
persons  not  on  the  civil  service  list  to  dean  these/tool.]  The  fact  that  a  Janitor 
of  a  public  school  in  the  city  of  New  York  employs  and  pays,  out  of  his 
o.vn  salary,  persons  not  taken  from  the  civil  service  eligible  list,  to  aid 
him  in  the  performance  of  his  duties  by  sweeping,  scrubbing  and  similar 
labor,  and  that  there  is  in  the  classified  avil  service  of  the  city  of  New  York 
a  similar  position  known  as  "cleaner,"  the  holder  of  which  performs  like 
services,  does  not  Justify  the  civil  service  commission  in  refusing  to  certify 
such  Janitor's  name  upon  the  city  payroll  and  thus  prevent  him  from  obtain- 
ing his  salary.    Matter  OF  DoTiiE  9.  Ekoz 281 
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dVIL  SERVICE—  Continued.  paoc 

6.  Application  of  the  civil  aermee  rules  to  ?iim,]     QucBve,  whether  the 

rale  that  no  officer  or  omcers,  having  the  power  of  appointment  or  employ- 
ment, shall  select  or  appoint  any  person  for  appointment  or  employment 
except  in  accordance  witli  the  Civil  Service  Law,  applies  to  janitors  of 
public  schools.    Id. 

CLAIM  —  Against  a  decedent* s  estate. 

See  Executor  and  Administrator. 

CLOtTB  ON  TITLE  —  Remedy  for  its  removal. 
See  Equity. 

CLXTB: 

See  Association. 

CODE  OF  CIVIL  PBOCEBTTBE  —  §  447 — Lifb  insurance  policy  —  in  an 
a:tion  thereon  against  the  life  inshrauce  company ^  a  third  person  claiming  to  be 
entitled  to  the  life  insurance  money  is  not  a  jyroper  pany  defendant. 

See  McCabe  v.  McCabe 589 

§  501,  subd.  1  —  Counterclaim  of  assault  in  an  action  for  an  assault  — 

causes  of  action,  alleged  bjf  the  plaintiff  and  defendant  respectively,  which  must 
be  decided  on  the  same  evidence  —  ''transaction "  includes  torts. 

See  Deagan  t.  Weeks 410 

§  567  —  Arrest  —  motion  to  reduce  bail  —irhat  is  not  a  waiver  thereof. 

See  Sibley  v.  Smitu 514 

§  791 ,  »tibd.  5  —  Prefei'ence  —  action  by  one  creditor  on  behalf  of  himself 

and  others  to  set  aside  a  transfer  of  an  insurance  policy  by  a  deceased  insolvent 
debtor  —  application  tfierefoi*  by  one  defendant  not  a  bar  to  that  of  another. 

See  Rattle  «.  Mutual  Life  Insurance  Co 12 

§  839  —  Suiinmng  partner —  incompetent  to  testify  iliat  a  payment  was 

m^ide  on  a  debt  alleged  to  be  barred  by  the  Statute  of  Limitations  in  an  action 
against  the  administrator  of  his  deceased  partner. 

See  HixsoN  v.  Rodbourn 424 

§  829  —  Where  evidence,  inadmissible  undei'  section  829  of  tJie  Qfde  of 

Civil  Procedure  is  received  without  objection,  it  may  be  considered  by  tTie  court. 

See  HicKOK  v.  Bunting 560 

§§887,  S8S -- Cojumission  to  take  testimony  without  tJie  State  —  loliat 

affidavit  is  sufficient. 

See  Laidlaw  v.  Stimson 545 

§1022  —  Decision  in   the  sliort  form  —  judgment  thereon  not  reversed 

because  the  grounds  stated  do  not  sustain  the  judgment. 

See  Gardner  i\  New  York  Mut.  S.  &  L.  Assn 141 

-^—  §  1279  —  Submission  of  a  controve^'sy  —  requisites  of  as  to  tlie  judgment 
to  be  entered  thereon. 

See  Marshall  v.  Hayward 137 

§  1844  —  Appeal  from  the  Appellate  Ihnn  to  the  Appellate  Division  — 

the  consent  of  the  same  justices  who  determined  the  appeal  to  the  former  court 
must  be  obtained. 

See  Jaeger  v.  Koenig 552 

§  1499 —  This  section  is  constitutional. 

See  VuLZ  v.  Steineu 504 

—  §  1670  —  Party  wall  —  wJien  an  alteration  thereof  by  one  party  occasions 
iuefi  damage  to  the  other  «»  entitles  tlie  latter  to  file  a  notice  of  his  Ms  pendens. 

See  Mobllek  v.  Wolkenberg 487 

§§  1706,  ViOl  —  Penalty  for  delivering  '* to  eitlier  party"  a  replevied 

chattel  —  tohat  is  an  allegation  that  t?ie  propei'ty  teas  taken  by  tfte  sheriff  from  the 
defendant  or  his  agent. 

See  Albany  Belting  &  Supply  Co.  r.  Qrell 81 

§  1721  —  Complaint  in  an  action  for  the  wrongful  detention  of  chattels — 

sufficieney  of. 

See  Rogers  v,  Conde 130 
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CODE  OF  CIVIL  TBXXJEDJTBiE—Cdntinfud,  ,  tagm, 

§  1942  ~  A  release  frotn  a  judgment  under  section  1W2  ef  the  Code  of 

Civil  Irocedure  of  otie  partner — it  prevents  the  subsequent  appointment  of  a 
receiver  of  the  firm  assets. 

See  Hunter  <>.  Hunter 470 

§  2836 —  Committee  of  a  lunatic  —  disbursements  of  the  petitioner  for 

his  appointment  — how  they  may  be  paid. 

See  Matter  op  Ashley 138 

g§  2365-2367  —  What  oppraisal,  specified  in  a  lease  to  be  made  with 

rtfbrence  to  a  renewal  thereof  is  not  governed  by  these  sections. 

See  WuRSTER  v.  Armfield 158 

§  2471a  —  This  section  was  not  designed  to  enable  contesting  claimants  to 

try  the  title  to  an  office. 

See  Matter  of  Brenner 375 

§2732,  subd.  1%  — Distribution  of  personal   property  —  it  passes  to  a 

nephew  and  niece  and  uncle  and  aunt,  but  not  to  descendants  of  deceased  uncles 
and  aunts. 

See  Matter  of  Davenport 191 

§§  3239,   8240 —  Supplementary  proceedings   instituted  by  a  county 

treasurer  to  collect  a  tax  —  costs  aUowMe  against  him  on  the  affirmance  on 
appeal  of  an  order  dismissing  the  proceedings. 

See  Matter  op  Pryor 31ft 

§  3240  —  Proceeding  to  ascertain  tJie  amount  oj  ati  attorney's  lien  —  costs 

and  disbursements  are  improperly  charged  against  an  attorney  found  to  Jiave  a 
lien, 

&«  Ward  tj.  Ward 121 

§  3271  —  Security  for  costs  by  a  foreign  administrator —  discretionary 

power. 

See  Pelkey  v.  Town  op  Saranac 337 

rSee  table  of  sectionj  of  the  Code  of  Civil  Procedure  cited,  ante,  in  this 
volume.] 

CODE  OF  CBIMINAL  "BWXSEDJTB^—^^^^  Indictment  for  man- 
slaughter, conviction  thereunder  of  an  assault  prior  to  tJte  amendment  of  1900  — 
a  motion  for  the  discJuirge  of  the  prisoner  raists  the  question  as  to  the  right  to  so 
convict  htm  —  a  motion  for  a  new  trial  is  unneccbsary. 

See  People  v.  Cox 344 

I^See  taJble  of  sections  of  the  Code  of  Criminal  Procedure  cited,  aiUe,  in 
this  volume.] 

COMMISSION  —  Ih  take  testimony. 
See  Deposition. 

OOMMISSIONEBp  of  JTTBOBS  — J;i  action  will  not  lie  by  a  taxpayer  to 
enjoin  tfie  Appellate*  Division  from  appointing  a  commissioner  of  jurors  under 
an  alleged  Vtdd  statute. 

See  Melody  t.  Goodrich 368 

In  Kings  county  —  he  is  a  county  officer  and  cannot  be  lawfully  appointed 

by  tJie  judges  of  tJie  Appellate  Division  — proceedings  to  compel  delitery  of  the 
books  of  a  public  office  —  a  certificate  of  appointment  as  prima  facie  evidence 
thereof. 

^  Matter  OP  Brenner 375 

COMMISSIONS  ^Cf  ureal  estate  broker. 
See  Principal  and  Agent. 

COMMITTEE—  Cf  an  insane  person. 
See  Insane. 

COMMON  CABBIEB  -  By  land. 
See  Railroad. 

COMPENSATION  -  Of  attorneys. 
See  Attorney  and  Client. 
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OOMPIiAUTT— Jrt  criminal  prosecution. 
See  Indictment. 

CONFEDERACY: 

See  Conspiracy. 

CONFESSION : 

See  Admission. 

PAOB. 

CONFLICT  OF  LAW  —  Statute  of  Limitationn  —  evidence  —  effect  of  a  non- 
resident suing  in  tfie  State  of  New  lork,]  A  non-resident  of  the  State  of  New 
York,  who  brings  an  action  therein,  submits  himself  to  all  the  laws  of  that 
State  rehiting  to  the  remedy,  such  as  the  admissibility  of  evidence  and  the 
Statute  of  Limitations,  and  he  has  no  cause  of  complaint  if  those  laws 
deprive  him  of  advantages  which  he  might  have  had  under  the  laws  of  his 
own  State.     Hixson  v,  kodbourn 424 

CONSIDERATION  -^  Cf  contracts. 
See  Contract. 

CONSOLIDATION  —  Of  street  railway    companies — an  action  cannot  he 
thereafter  brought  against  one  of  t/ie  constituent  companies. 
See  Railroad. 

CONSPIRACY  —  2o  depress  the  value  of  stocks — what  is  the  equivalent  of 
**  circulates.*']  1.  A  indictment  which  charges  the  defendants  with  con- 
spiring to  depress  the  marlcet  value  of  the  stock  of  a  corporation  * '  by  con- 
triving,  fabricating,  propagating  and  spreading*'  false  rumors  in  regard  to 
the  financial  condition  of  the  corporation,  charges  by  the  use  of  the  words 
quoted  the  full  equivalent  of  the  word  "circulates,"  used  in  section  435 
of  the  Penal  Code  in  defining  the  offense  therein  stated. 

People  17.  GosLiN 16 

2.  Injunction  to  prevent  illegal  acts.]    An  Injunction  will  issue  to 

prevent  illegal  acts  on  the  part  of  a  trade  union. 

Beattie  v.  Callanan U 

CONSTITUTIONAL  LAW  —  Gummissioner  of  jurors  in  Kings  county  —  he 
is  a  county  officer  and  cannot  be  lawfully  appointed  by  the  justices  or  the  Appel- 
late Division.]  1.  Section  2  of  article  10  of  the  Constitution  of  1894,  which 
provides:  *'  All  county  officers,  whose  election  or  appointment  is  not  provided 
for  by  this  Constitution,  shall  be  elected  by  the  electors  of  the  respective 
counties  or  appointed  by  the  boards  of  supervisors,  or  other  county  author- 
ities, as  the  Liegislature  shall  direct,''  relates  to  all  official  duties  which,  at 
the  time  of  the  adoption  of  such  Constitution,  were  vested  in  local  officers, 
and  inhibits  the  transfer  of  such  duties  to  officers  not  elected  by  the  electors 
of  the  locality  or  appointed  by  the  local  authorities,  and  the  purpose  of  the 
constitutional  provision  cannot  be  evaded  by  any  change  in  the  name  of  the 
officer  or  any  colorable  change  of  duties. 

Chapter  602  of  the  Laws  oi  1001,  which  provides,  among  other  things,  for 
the  appointment  by  the  judges  in  the  Appellate  Division  of  the  Supremo 
Court  in  the  second  judicial  clepartment,  or  a  majority  of  them,  of  a  com- 
missioner of  jurors  for  the  county  of  Kings,  violates  the  constitutional  pro- 
vision above  mentioned,  as  substantially  the  same  duties  imposed  upon  the 
commissioner  of  jurors  by  the  act  in  question  were  for  many  years  prior  to 
the  adoption  of  the  Constitution  of  1894  i)erformed  by  an  officer  also  known 
as  the  commissioner  of  jurors. 

The  commissioner  of  jurors  of  a  county  is  a  county  officer  within  the  menn- 
ing  of  the  above  mentioned  constitutional  provision.    Matter  of  Bkennek.  875 

2.  Interstate  commerce  —  t?ie  Pennsylvania  Railroad,  Company  is  taxa^ 

ble  on  its  capital  employed  in  its  cab  service  in  New  York  city.]  The  Pennsyl- 
vania Railroad  Company,  a  foreign  corporation  engaged  in  carrying  freight 
and  passengers  in  Pennsylvania,  New  Jersey  and  other  States,  and  in  carry- 
ing passengers  to  and  from  New  York  city,  whose  terminus  in  New 
Jersey  is  Jersey  City,  from  whence  it  conveys  its  New  York  passengers, 
by  ferry  boats  operated  by  it,  to  various  stations  in  New  York  city,  and 
which  maintains  a  cab  service  at  one  of  its  ferry  stations  in  the  city  of  New 
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York  for  the  use  of  persons  goin^  to  and  from  such  stations,  all  contracts 
for  cab  service  being  made  in  the  State  of  New  York,  the  service  beginning 
and  ending  in  that  State  and  the  charge  for  such  service  bein^  separate  from 
the  charge  for  the  balance  of  the  passenger's  transportation,  is  taxable  upon 
the  capital  employed  in  the  maintenance  of  such  cab  service,  as  the  cab 
service  is  not  a  part  of,  nor  an  incident  to,  the  interstate  commerce  of  the 
railroad  company.    People  ex  rel.  Penn.  R.  R  Co.  t.  Enioht 3^ 

3.  Will  — gift  for  the  endowment  of  an  art  gallery  wodifUd  by  a  codieU 

devoting  the  fund  to  the  use  ofetudente  of  the  fine  arte — held  not  to  eonJUet  with  the 
South  Carolina  Cofislitution  as  to  white  and  black  schools.']  A  gift  by  will  of  the 
**  sum  of  one  hundred  thousand  dollars  to  the  Ma^or  of  the  Cit}^  of  Charles- 
ton, at  the  happening  of  such  contingency  (and  his  successors  in  office)  and 
Gabriel  E.  Manigault,  Charles  E.  Simonton  and  F.  W.  Dawson  to  have  and 
to  hold  the  same  in  trust  for  the  erection  or  purchase  of  a  suit&ble  building 
to  be  used  as  a  hall  or  halls  for  the  exhibition  of  paintings  and  for  necessary 
rooms  for  students  in  the  fine  arts,  a  ladies'  library,  and  it  mi^htalso  be  amal- 

Samated  with  a  Musical  Hall  for  a  conservatory  of  music,"  does  not  require 
le  establishment  of  a  school  within  the  meaning  of  the  Constitution  of  South 
Carolina,  which  requires  that  separate  schools  shall  be  provided  for  the  chil- 
dren of  the  white  and  colored  races. 

Farmers' Loan  &  Trust  Co.  t>.  Ferris 1 

4.  Liability  of  director  because  of  a  failure  to  fUe  an  annual  report.^ 

The  amendment  made  to  section  30  of  the  Stock  Corporation  Law  by  chapter 
884  of  the  Laws  of  1897,  in  reference  to  the  liability  of  ita  directors  for  a  fail- 
ure to  file  an  annual  leport,  is  not  unconstitutional,  as  its  operation  is  entirely 
prospective.    Stieffel  ».  Tolhurst 521 

[See  table  of  sections  of  the  United  States  and  New  York  State  Constitu- 
tions cited,  antCf  in  this  volume.] 

GONSTRTTCTION  —  Of  constitutional  provisions. 
See  CoNSTiTUTibNAL  Law. 

Of  contracts. 

See  Contract 

Cf  deeds. 

See  Deed. 

Ofstatutee^. 

See  Session  Law&. 

Cf  wills. 

See  Will. 

GONTBAOT  —  With  reference  to  the  disposition  of  the  stock  of  a  corporation  — 
t/ie  intention  of  the  parties  v>tU  prevail  in  its  construction.']  1.  A  corporation 
engaged  in  the  manufacture  and  sale  of  a  patented  machine  had  a  quautitv 
of  treasury  stock  which  it  desired  to  sell  in  order  to  raise  money  with  which 
to  continue  its  business.  Some  of  the  stock liolders,  hoping  to  create  a  market 
for  the  treasury  stock,  entered  into  an  agreement  bearing  date  December 
27,  1895,  by  which  the}'  agreed  to  nlace  their  stock  in  the  hands  of  a  certain 
person,  to  be  retained  by  him  until  January  1.  1897,  and  not  to  be  withdrawn 
or  sold  without  the  consent  of  all  the  stockholders  signing  the  agieement, 
unless  the  treasury  stock  should  bring  into  the  treasury  $50,000. 

A  stockholder  named  Myers  refused  lo  sign  the  agreement,  but  was  finally 
induced  to  do  so  in  reliance  upon  a  contract  by  which  certain  other  stockhola- 
ers  agreed  that  sixty  shares  of  his  stock  should  be  excepted  from  the  escrow 
agreement  and  left  with  the  treasurer  of  the  corporation,  and  that  before  any 
of  the  treasury  stock  should  be  sold,  fifty  of  the  sixty  shares  of  Myers'  stock 
should  be  sold  at  not  less  than  par  and  the  proceeds  thereof  should  be  paid 
to  him,  the  remaining  ten  shares  to  belong  to  the  corponition. 

The  escrow  agreement  having  failed  in  its  purpose,  a  new  cor|>oration  was 
formed  to  manufacture  and  sell  the  machines  on  a  royalty.  The  sum  of  $5,000 
was  necessary  in  order  to  satisfy  the  floating  indebtedness  of  the  oUlcfrnipany 
and  thus  avoid  any  interference  with  Us  property  and  assets.  For  the  pur- 
pose of  providing  this  sum,  the  agreement  between  the  old  and  the  new 
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corporations,  which  was  dated  December  13,  1896,  coatained  a  clause  by 
which  the  new  corporation  agreed  within  four  weeks  to  purchase  from  the  old 
company  fifty  shares  of  the  capital  stock  and  to  pay  therefor  the  sum  of  $5,000 
in  oash,  which  sum  the  old  company  agreed  to  apply  in  payment  of  its  debts. 

December  24,  1896,  fifty  shares  of  stock,  no  part  of  which  belonged  to 
Myers,  were  transferred  to  the  new  company  and  it  paid  the  old  company 
therefor  $5,000. 

Hild,  that  the  transfer  of  the  stock  frQm  the  old  to  the  new  corporation  was 
not  a  sale  of  such  stock,  within  the  meaning  of  the  contract  in  reliance  upon 
which  Myers  signed  the  escrow  agreement,  and  that  it  did  not  entitle  him  to 
recover  the  sum  of  $5,000  from  the  parties  who  made  guch  contract  with  him. 

MtERS  «.  BUELL 290 

2. Agreement  between  tha  etockfialdere  qf  a  corporation,  giving  to  each. 

the  fir%t  right  to  purchase  the  stock  held  by  the  other  in  case  suck  other  desired 
to  sell  or  of  his  death  —  it  will  be  spedflcally  enforced  against  their  executors^ 
A  contract  made  between  four  persons,  who  were  the  sole  parties  interested 
in  a  corporation,  bv  which  each  of  the  parties  gave  to  another  party  a  first 
option  to  purchase  his  shares  of  stock  at  a  certain  price  whenever  he  desired 
to  sell,  the  {>arty  to  whom  the  option  was  given  to  have  thirty  days  after 
notice  in  which  to  accent  or  decline  the  option,  and  by  which  each  party  gave 
to  another  a  similar  option  in  the  event  of  hi9  death,  except  that  the  thirty 
•days  should  not  begin  to  run  until  the  date  of  the  issuing  ef  letters  testa- 
mentary or  of  administration,  and  which  conferred  upon  the  other  narties  the 
privilege  of  exercising  such  option  in  case  the  party  to  whom  the  nrst  option 
was  given  failed  to  accept  it,  is  valid,  and  the  court  will,  in  the  event  of  the 
refusal  of  the  executors  of  a  deceased  party  to  transfer  the  stock  of  their 
testator  in  puisuaoce  of  the  contract,  direct  its  specific  performance. 

Scruggs  «.  Cottebill 688 

8. Consideration.']    The  mutual  stipulations  of  each  party  constitute 

a  suficient  consideration  for  the  contract.    Id. 

4. It  is  not  a  wager  contract.]    Such  a  contract  is  not  void  as  being  a 

wager  upon  the  life  of  a  party  and  interfering  with  the  devolutioik  of  the 
property  by  will,  or  as  prohibiting  the  alienatioD  of  the  stock.    Id. 

6. A  written  statement  thai  a  sum  of  money  is  held  '*in  trust"  for 

aTiother  —  it  creates  no  trust  if  there  be  no  res.]  An  instrument  in  the  follow- 
ing form: 

"  New  York,  December     ,  1898. 

"  Having  been  cause  of  a  money  loss  to  my  friend  Gerardine  H.  Hickok, 
I  have  given  her  three  thousand  dollars.  I  hold  this  amount  in  trust  for 
her,  and  one  year  after  date  or  thereafter  on  demand  I  promise  to  pay  to  the 
order  of  Qerardinc  H.  Hickok,  her  heirs  or  assigns,  three  thousand  dollars, 
with  interest. 

*  1.  16,  '94.  ELLA  F.  BUNTING. 

"216Eastl2St.,  N.  Y." 
does  not  create  a  trust,  as  there  is  no  rM  to  which  the  trust  can  attach,  but  it 
is  valid  as  a  promissory  note.    Hickok  v.  Bunting 560 

6. Recital  insufficient  to  sJiow  a  cowideration.]     The  recital  in  the 

instrument  that  the  maker  had  been  the  cause  of  a  money  loss  to  the  payee, 
is  of  itself  insufficient  to  show  the  existence  of  a  present  legal  considera- 
tion or  that  an  enforcible  obligation  had  ever  existed.    Id. 

7.  — —  Damages  not  denied  because  their  amount  is  un/iertain.]  When  it  is 
certain  that  damages  have  been  caused  by  the  breach  of  a  contract,  and  the 
only  uncertainty  is  as  to  their  amount,  there  can  rarely  be  good  cause  for 
refusing,  on  account  of  such  uncertainty,  to  award  any  damages  whatever. 

Malone  v,  Weill 169 

8.  Stipulation  in  a  contract  as  to  the  venue  of  aii  action  against  a  party 

thereto.]  The  parties  to  a  contract  may  stipulate  that  any  action  brought 
thereunder  shall  be  commenced  in  a  certain  county. 

Benson  v.  Eastern  Building  &  Loan  Assn 819 

App.  Div.— Vol.  LXVII.        41 
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9.  Employment  of  a  firm  —  enforcible  by  an  amgnee  and  luceestor.]    A 

contract  for  the  employment  of  a  firm  to  effect  insurance  is  enforcible  by  an 
assignee  and  successor  of  the  firm.    Tanenbaumh).  Gbeenwald 47S 

BekLting  to  negotiable  paper, 

See  Bills  and  Notes. 

Damages  recoverable  for  its  breach. 

See  Damagbs. 

Cf  insurance. 

See  Insurance. 

Eclating  to  landlord  and  tenant. 

See  Landlord  and  Tenant. 

Assumption  by  a  grantee  of  mortgaged  premises  of  the  mortgage^ 

See  MoRTOAOE. 

Cf  suretyship. 

See  Principal  and  Surety. 

Cf  sale  of  personal  property. 

See  Bale. 

C0NTRIBX7T0BY  NSGLIGENGE : 

See  Negliobnos. 

COinrEBSION  —  Cf  personal  property. 
See  Personal  Property. 

GOBPOSATION — Fbreign  corporation — fJoJiat  does  not  constitute  doing 
bueiness  in  the  State  of  New  York — fire  insurance  effected  through  JSew 
York  brokers.]  1.  Evidence  that  a  corporation,  organized  under  the  laws 
of  Florida  and  engaged  in  the  manufacture  and  sale  of  lumber  in  that 
State,  employed  an  agent  within  the  State  of  New  York  to  solicit  orders 
and  to  make  estimates  upon  lumber  to  be  supplied  by  the  corporation, 
who  had  an  office  for  his  own  use  in  the  city  ot  New  York  and  receiyed  as 
compensation  a  commission  of  twent)r-fiye  cents  per  thousand  feet  of  lum- 
ber sold;  that  the  orders  solicited  by  him  were  sent  from  New  York  to  Florida 
for  acceptance,  and  that  the  bills*  and  the  goods  were  sent  direct  from  the 
office  in  Florida  to  the  customers,  and  proof  of  the  further  fact  that  the  cor- 
poration through  a  firm  of  insurance  brokers  in  the  city  of  New  York  secured 
policies  of  fire  insurance  covering  its  property  located  in  Florida,  does  not 
establish  that  it  was  doing  business  in  the  State  of  New  York  within  the 
meaning  of  section  15  of  the  General  Corporation  Law,  which  provides  that 
no  foreign  corporation  shall  do  business  in  the  State  of  New  York  without 
having  nrst  procured  a  certificate  from  the  Secretair  of  State. 

Cummer  L.  Co.  v.  Associated  Mfrs.'  Ins.  Co 151 

2. Purpose  of  the  statute  on  that  subfect.'^    Such  section  wa»  designed  to 

prevent  foreign  corporations  from  doing  business  in  the  State  of  New  York 
under  more  advantageous  terms  than  those  allowed  to  domestic  corporations, 
and  has  no  relation  whatever  to  the  incidental  contracts  of  a  foreign  corpo- 
ration with  a  domestic  corporation  such  as  the  insuring  of  its  property.    Id. 

3. An  order  appointing  a  receiver  of  a  corporation  signed  **  Enter,  Wm. 

If.  Cohen,  J.  S.  C./'  by  a  judge  at  his  residence  in  New  York  city  —  it  takes 
effect  when  entered — payment  by  a  bank  of  a  note  of  the  corporation  before  the 
entry  of  the  order. 1  An  order  granted  in  a  proceeding  for  the  voluntarjr  dis- 
solution of  a  corporation  by  a  justice  of  the  Supreme  Court  at  his  private 
residence  in  the  dty  of  New  lork  and  signed  "Enter,  Wm.  N.  Cohen,  J. 
S.  C.,''  is  an  order  of  a  court  of  record,  and  does  not  become  operative  so 
as  to  entitle  the  receivers  appointed  thereby  to  moneys  of  the  corporation  on 
deposit  with  a  bank  until  it  is  entered  in  the  county  clerk's  office. 

Consequently  where  the  bank,  the  day  after  the  order  is  made,  but 
before  it  has  been  entered  in  the  county  clerk's  office,  applies  the  balance 
standing  on  its  books  to  the  credit  of  the  corporation  upon  a  note  made  by 
the  corporation  and  held  by  the  bank,  which  falls  due  on  that  day,  the 
transaction  is  valid  as  against  the  receivers  of  the  corporation. 
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The  title  of  the  receiyers  will  not  be  treated  as  relating  back  to  the  time  at 
which  the  order  was  signed  for  the  purpose  8f  defeating  rights  acquired 
by  a  third  party  before  the  perfection  of  the  order. 

Wilcox  v.  National  Shoe  &  Leather  Bank 646 

4. Agreement  bettoeen  t/ie  etockholden  ^f  a  corporation,  giving  to  each 

the  first  right  to  purchcae  t?ie  stock  Iielt  bif  the  otJier  in  case  mch  other  desired  to 
sell  orcfhin  death — it  will  be  specific: Uly  enfoi'ced  against  their  executors.]  A 
contract  made  between  four  persoDs,  who  were  the  sole  parties  interested  in 
a  corporation,  by  which  eadi  of  the  parties  gave  to  another  party  a  first 
option  to  purchase  his  shares  of  stock  at  a  certain  price  whenever  he  desired 
to  sell«  the  party  to  whom  the  option  was  given  to  have  thirty  days  after 
notice  in  which  to  accept  or  decline  the  option,  and  by  which  each  party 
gave  to  another  a  similar  option  in  the  event  of  his  death,  except  that  the 
thirty  days  should  not  begin  to  run  until  the  date  of  the  issuing  of  letters 
testamentary  or  of  administration,  and  which  conferred  upon  the  other  par- 
ties the  privilege  of  exercising  such  option  in  case  the  party  to  whom  the 
first  option  was  given  failed  to  accept  it,  is  valid,  and  the  court  will,  in  the 
event  of  the  refusal  of  the  executors  of  a  deceased  party  to  transfer  the 
stock  of  their  testator  in  pursuance  of  the  contract,  direct  its  specific  per- 
formance.   Scruggs  v.  Cotterill 588 

5. Consideration  ]    The  mutual  stipulations  of  each  party  constitute 

a  sufficient  consideration  for  the  contract.    Id, 

6. It  is  riot  a  wager  eantraet.]    Such  a  contract  is  not  void  as  being 

a  wager  upon  the  life  of  a  part^r  and  interfering  with  the  devolution  of  the 
property  by  will,  or  as  prohibiting  the  alienation  of  the  stock.    Id. 

7.  Svhscription  to  stock  —  ten  per  cent  must  be  paid  at  the  time  or  it  i^ 

invalid — a  promise  by  subscribers  to  pay  their  subscriptions  on  stock  pledged  to- 
secure  a  loan  to  the  corporation,]  While,  under  section  41  of  the  Stock  Cor- 
poration Law,  subscriptions  to  the  stock  of  a  corporation  are  not  valid 
unless  ten  per  cent  of  the  amount  subscribed  by  the  subscriber  is  paid  at 
the  time  of  such  subscriptions,  and  if  such  ten  per  cent  is  not  paid  an  action 
cannot  be  maintained  upon  the  subscription  contract  by  the  corporation  or  a- 
person  claiming  under  it,  yet  where  subscriptions  of  that  character  are- 
pledged  as  security  for  a  loan  to  the  corporation  made  at  the  reauest  of  the 
persons  subscribing  for  the  stock,  and  the  agreement  also  contains  distinct 
promises  of  the  subscribers  to  pay  their  subscriptions  on  default  of  the  cor- 
poration, an  action  will  lie  on  such  promises  irrespective  of  the  invalidity  of 
the  subscriptions.    Knickerbocker  Trust  Co.  v.  Hard 468 

8.  Liability  of  its  directors  because  of  a  failure  to  file  an  annital  report  — 

it  extends  to  rent  falling  due  after,  under  a  lease  executed  before,  the  statute  was 
passed.]  The  amendment  to  section  80  of  the  Stock  Corporation  Law,  made 
by  chapter  884  of  the  Laws  of  1897,  making  the  directors  of  a  stock  corpora- 
tion, which  fails  to  file  an  annual  report,  Jointly  and  severally  "  personally 
liable  for  all  the  debts  of  the  corporation  then  existina^,  and  for  all  con- 
tracted before  such  report  shall  be  made/'  applies  to  an  indebtedness  incur- 
red by  the  corporation  after  the  passage  of  the  amendment  for  rent  due 
under  a  lease  executed  prior  to  such  passage. 

The  amendment  is  not  unconstitutional  as  its  operation  is  entirely 
prospective.    Stieffbl  «.  Tolhurst 621 

9.  Insolvency  of  the  corporation.]    It  is  not  a  condition  precedent  to 

the  right  of  a  creditor  of  the  corporation  to  recover  from  the  directors  the 
amount  of  the  debt  that  the  corporation  should  be  insolvent.    Id. 

10.  *  Dissolution  of  the  corporation.]    The  fact  that  the  corporation  was 

dissolved  after  the  indebtedness  had  accrued  and  after  the  default  In  filing 
the  annual  report,  upon  whidi  the  directors'  liability  was  predicated,  had 
occurred,  is  irrelevant.    Id. 

11.  Bight  to  inierpose  an  offset  which  tJie  corporaiion  had.]    In  such  an 

action  the  defendant  directors  are  entitled  to  set  up  any  offset  which  the 
corporation  had  against  the  claim  in  suit.    Id. 

12.  Conspiracy  to  depress  the  value  of  stocks — what  is  the  equivalent  of 

"  circulates."]    An  indictment  which  charges  the  defendants  with  conspiring 
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to  depress  the  market  value  of  the  stock  of  a  corporation  "  by  contriving, 
fabricating,  propagating  and  spreading"  false  rumors  in  regard  to  the  finpn- 
cial  condition  of  the  corporation,  charges  by  the  use  of  the  words  quoted  the 
full  equivalent  of  the  wonl  "circulates,"  used  in  section  435  of  the  Penal 
Code  in  defining  the  offense  therein  stated.    People  v.  Goslin 16 

13.  Foreign  corporation  —  to  me  in  New  York  it  reqttire^^a  receipt  fir 

the  licennefee  unaer  the  Tax  Law  as  well  ae  a  certificate  of  the  Secretary  of  State 
antler  the  General  Corporation  Law.}  A  foreign  corporation  doing  business 
in  the  State  of  New  York  must,  in  order  to  maintain  an  actic  n  therein,  show, 
in  addition  to  the  fact  that  it  has  procured  a  certificate  from  the  Secretary  of 
State,  as  required  by  section  15  of  the  General  Corporation  Law  (Laws  of 
189^,  chap.  687,  amending  Laws  of  1890,  chap.  563),  tLat  it  has  paid  the 
license  fee  and  obtained  the  receipt  required  by  section  181  of  the  Tax  Law 
(Laws  of  1896,  chap.  908).    Parmelb  Co.  «.  Haas 457 

14.  Tux — patent  rights  are  not  to  be  considered.]    When  ascertaining, 

for  the  purpose  of  fixing  the  franchise  tax,  under  section  182  of  the  Tax  Law 
<Law8  of  1896,  chap.  908),  the  amount  of  capital  employed  in  the  State  of 
New  York  by  a  domestic  corporation,  whose  capital  stock  is  all  invested  in 
patent  rights,  and  which  is  engaged  in  the  business  of  granting,  upon  a  royalty, 
licenses  to  use  such  patents,  the  Comptroller  should  not  include  the  value 

>of  such  patent  rights.    People  ex  rel.  U.  8.  A.  P.  P.  Co.  v.  Kkioht 833 

15.  Taxation  of — a  corporation  manufacturing  linings  for  wood  pulp 

^getters  is  exempt  J\  A  corporation,  whose  sole  business  is  tiiat  of  manufac- 
turing, under  a  patent  process,  linings  composed  of  lead,  brick  and  cement 
for  use  in  wood  ptilp  digesters,  is  a  manufacturingcorporation  within  the 
meaning  of  section  183  of  the  Tax  Law  (Laws  of  1896,  chap.  908),  exempt- 
ing such  a  corporation  from  taxation. 

People  ex  rel.  Digester  Co.  v.  Knight 865 

16.  Ctmsolidation  of  street  railtoay  companies — an  action  cannot  there- 
after be  brought  against  one  of  the  constituent  eompanies.]  Where  three  street 
railway  companies  consolidate  pursuant  to  the  statute  and  form  a  new  corpo- 
ration,  an  action  against  one  of  the  constituent  companies,  commenced  alter 
the  consolidation  has  been  perfected,  cannot  be  maintained. 

Cameron  «.  United  Traction  Co 657 

17.  Proof  of  service  of  the  summons  on  one  known  **  to  have  been"  its 

president.]  An  amdavit  alleging  the  service  of  a  summons  upon  the  presi- 
dent of  a  corporation  in  an  action  against  it.  which  states  that  the  afilant 
knew  the  person  served  "  to  have  been  **  the  president  of  the  corporation,  and 
not  that  he  knew  such  person  to  be  the  president,  is  not  sufficient  to  confer 
on  the  court  Jurisdiction  over  the  corporation.    Id, 

18.  Contract  as  to  stock  of  a  corporation  —  the  intention.]  In  constru- 
ing a  contract  with  reference  to  the  disposition  of  the  stock  of  a  corporation, 
the  intention  of  the  parties  will  prevail.    Mters  v.  Bubll 290 

See  Railroad. 

COSTS  —  Proceeding  to  ascertain  the  amount  of  an  attorney's  lien — costs  and 
disbursements  are  improperly  charged  against  an  attorney  found  to  have  a  lien,] 
1.  The  plaintiff  in  an  action  instituted  a  proceeding  against  her  attorney,  for 
the  purpose  of  securing  a  determination  as  to  the  existence  of  a  lien  in  favor 
of  the  attorney  upon  the  papers  then  in  his  hands  and  as  to  the  amount  of 
such  lien. 

The  main  contest  was  as  to  whether  the  parties  had  made  an  agreement  by 
which  the  attorney  was  to  receive  for  his  services  ten  per  cent  oi  all  moneys 
saved  to  the  plaintiff,  which  would  amount  to  $17,770. 

The  referee  found  against  the  attorney  on  the  question  of  the  existence  of 
the  alleged  ag^^eement,  but  f urtlier  found  that  he  had  a  lien  of  |24d,  over  and 
above  all  payments.  He  also  found  that  the  plaintiff  was  the  prevailing 
party,  unaer  a  stipulation  that  the  referee's  fees  and  stenographer's  charges 
flhould  be  paid,  in  the  first  instance,  by  the  party  determined  oy  the  referee 
to  be  the  proper  person  to  take  up  the  referee's  report,  and  that  the  court 
should  determine  upon  the  coming  in  of  the  report  which  party  should  be 
finally  charged  therewith. 
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The  report  was  conflrmed  by  the  Supreme  Court,  and  an  order  was  mflde 
directing  the  entry  of  a  judgment  for  costs  against  the  attorney  and  that  exe- 
cution be  awarded  therefor. 

Held,  that  it  was  improper  for  the  court  to  regard  the  pUiintiff  as  the  pre- 
vailing part^  and  to  charge  the  attorney  with  the  costs  and  disbursements  of 
the  proceedmg,  especially  as  it  appeared  that  the  plaintiff  made  no  offer  to 
pay  the  attorney  the  amount  for  which  he  was  adjudged  to  have  a  lien,  either 
before  or  after  the  institution  of  the  proceeding; 

That  the  question  of  costs  in  the  proceeding  was  governed  by  section  8240 
of  the  Code  of  Civil  Procedure,  and  that  while  unofer  the  provision  of  that 
section  costs  were  in  the  discretion  of  the  court,  such  discretion  should  not 
be  exercised  against  a  party  who  had  prevailed  upon  the  issue; 

That  there  was  no  authority  in  the  court  to  direct  the  entry  of  a  formal 
judgment  against  the  attorney  for  the  amount  of  the  costs  and  disbursements. 

Ward  t.  Ward 121 

2.  Security  for  easts  bp  a  foreign  administrator — discretionary  potoer.] 

An  application  made  by  a  defendant  to  compel  the  plaintiff,  an  adminis- 
trator appointed  in  another  State,  to  give  security  for  costs,  is  controlled  by 
section  8271  of  the  Code  of  Civil  Procedure  and  is  addressed  to  the  discre- 
tion of  the  court.    Pelkby  «.  Town  of  Saranac 887 

8.  W/ien  Appellate  Division  mil  not  interfere  with  discretion  of  Special 

TermA  The  Appellate  Division  will  not  interfere  with  the  discretion,  exer- 
cised by  the  Special  Term  in  refusing  to  require  the  foreign  administrator 
to  give  such  security,  where  the  latter's  claim  is  apparently  a  bona  fde  one 
and  does  not  appear  to  have  been  made  merely  for  the  purpose  of  harassing 
the  defendant.    Id. 

4.  Supplementary  proceedings  instituted  by  a  county  treasurer — costs  on 

appeal.]  Costs  are  allowable  against  a  county  treasurer  who  has  instituted 
supplementary  proceedings  for  the  collection  of  a  tax  on  the  affirmance  on 
appeal  of  an  order  dismissing  the  proceedings.    Matter  of  Prtor 816 

OOTEKANT—  Qf  a  herd  of  cattle. 
See  Personal  Property. 

GOXJirr  —  In  an  indictment. 
See  Indictment. 

GOXTNTEBOLAIM: 

See  Set-off. 

0OT7NTY — Supplementary  proeeedinfls  instituted  by  a  county  trecuurer  to 
coiled  a  tax — costs  atloimbie  against  him  on  appeal.]  1.  The  provision  of  sec- 
tion 259  of  the  Tax  Law  (Laws  of  1896,  chap.  908),  exempting  a  county 
treasurer  from  the  pa^rmcnt  of  costs  in  supplementary  proceedings  instituted 
by  him  for  the  collection  of  a  tax,  only  applies  to  the  original  proceedings 
and  does  not  apply  to  an  unsuccessful  appneal  taken  by  the  county  treasurer 
from  an  order  dismissing  the  supplementary  proceedings. 

Matter  of  Phyor 816 

2.  Amount  of  such  costs — by  wTuit  statutes  govermd.]    Section  255  of 

the  Tax  Law,  which  provides:  "  An  appeal  may  be  taken  bv  either  party 
from  an  order,  judgment  or  determination  under  this  article  as  from  an 
order,  and  it  shall  be  heard  and  determined  in  like  manner  as  appeals  in  the 
Supreme  Court  from  orders,'*  is  applicable  to  an  appeal  from  an  order  dis- 
missing such  supplementary  proceedings,  and  under  this  section  costs  upon 
the  appeal  should  be  awarded  against  the  county  treasurer  as  upon  an 
appeal  from  an  order  in  accordance  with  section  8289  of  the  Code  of  Civil 
Procedure,  and  not  as  upon  an  appeal  in  a  special  proceeding  under  section 
8240  of  that  Code.    Id, 

8, Commissioner  of  jurors  —  is  a  county  officer,]     The  commissioner 

of  jurors  of  a  county  is  a  county  officer  within  the  meaning  of  section  2  of 
article  10  of  the  Constitution  of  1894.    Matter  of  Brenner 875 
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00X7RT  —  Summary  proceedings  in  the  New  York  Municipal  Court — dtfended 
on  the  ground  tfiat  an  assignment  of  the  lease  to  the  pirty  instituting  them  was 
fraudulent  as  to  creditors  —  the  decision  of  the  Municipal  Court  is  a  bar  to  an 
action  in  equity  to  set  aside  the  assignment, 

Bee  WOODS  v.  Garcewich 53 

Jurisdiction — a  non-resident  executor  of  a  deceased  non-resident  of  the 

State  of  New  York  is  a  proper  party  to  an  action  in  relation  to  an  estate  in 
ijohich  the  deceased  was  entitled  to  an  interest. 

See  Stone  v.  Demabest 549 

Action  to  set  aside  a  chattel  mortgage  —  jurisdiction  of  the  Supreme 

Court  over  such  an  action  brought  by  a  trustee  in  bankruptcy  —  sale  of  the  chat- 
tels not  ordered  before  final  jucgment. 

See  Small  «.  Muller 143 

General  Rule  of  Practice  41  —  appeal  —  a  statement  that  a  case  contains 

all  the  evidence  must  be  contained  in  the  case,  not  in  tlie  preliminary  statement 
required  by  rule  41, 

See  Opperman  Brewing  Co.  r,  Pearsox 98 

A  decision  made  during  the  life  of  a  life  beneficiary,  as  to  the  final  dis- 
position of  a  fund  in  case  she  should  die  witliout  issue,  is  proper. 

See  Farmers'  Loan  &  Trust  Co.  v.  Ferris 1 

An  action  by  an  insurance  company  against  one  who  lias  negligently  set 

fire  to  the  insured  premises  —  it  is  net  triable  at  Special  Term. 

See  German  Am.  Ins.  Co.  v.  Standard  Gas  Co 539 

Attachment  against  a  national  bank —  it  cannot  issue  before  judgment 

from  any  State,  county  or  municipal  court. 

See  Van  Reed  v.  People's  National  Bank 75 

Action  at  law  —  tlie  court  cannot  discharge  tlie  jury  and  itself  decide  the 

case. 

See  Gansberg  t.  Sagemohl 554 

COVENANT  —  In  leases. 

See  Landlord  and  Tenant. 

GBEDrrOB: 

See  Debtor  and  Creditor. 

CBEDITOB'SSUIT: 

See  Equity. 

To  ut  a^ide  fraudulent  conveyances. 

See  Fraudulent  Conveyances. 

CRIME  — Appeal  from  a  denial  of  a  motion  in  arrest  of  judgment  —  tehat  may 
be  considered.  ]  1 .  On  an  appeal  taken  in  a  criminal  action  from  an  order  deny- 
ing a  motion  in  arrest  of  judgment  and  for  a  new  trial,  the  only  objections 
to  the  sufficiency  of  the  indictment  which  can  be  considered  are  that  the 
court  did  not  have  jurisdiction  over  the  subject  of  the  indictment,  and  that 

the  facts  stated  therein  do  not  constitute  a  cnme.    People  v.  GtosLm 16 

2. A  verdict  sustained  wJiere  only  one  of  serial  counts  is  good.]    Where 

an  indictment  charges  the  same  offense  in  various  counts,  all  but  one  of 
which  are  defective,  a  conviction  under  a  general  verdict  of  guilty  may  be 
had  upon  the  count  that  is  good.    Td. 

3. Conspiracy  to  depress  the  valm  of  stocks  —  7chat  is  the  equivalent  of 

**  circulates.'']  An  indictment  which  charges  the  defendants  with  conspiring 
to  depress  the  market  value  of  the  stock  of  a  corporation  **by  contriving, 
fabricating,  propagating  and  spreading'"  false  rumors  in  regard  to  the  finan- 
cial condition  of  tlie  corporation,  charges  by  the  use  of  the  words  quoted  the 
full  equivalent  of  the  word  "circulates,"  used  in  section  486  of  the  Penal 
Code  in  defining  the  offense  therein  stated.    Id. 

4. Attempt  to  bribe  a  juror  ^  statement  thereof  to  the  jury,]    Where  the 

judge  presiding  at  the  trial  of  the  indictment,  when  ordering  a  recess  for 
lunch  after  all  the  evidence  was  in  and  tlie  counsel  had  addressed  the  jury, 
states,  in  explanation  of  his  refusal  to  allow  them  to  separate,  that  one  of 
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the  jurors  had  filed  an  affidavit  in  which  he  stated  that  he  had  been  offered 
money  to  disagree  in  the  case,  and  that  the  person  who  offered  the  money 
said  that  another  juror  sitting  in  the  case  had  been  *' fixed,"  does  not 
constitute  an  error  prejudicial  to  the  defendant,  especially  when  the  court 
explicitly  informs  the  jurors  that  the  statement  was  intended  merely  as  a 
caution.    Id, 

5.  Indictment  for  manslaughter,  conviction  thereunder  of  an  assault  J] 

Prior  to  the  amendment  of  section  444  of  the  Code  of  Criminal  Procedure  in 
1900,  a  person  indicted  for  manslaughter  in  the  second  degree  could  not  law- 
fully be  convicted  of  assault  in  any  degree.  The  amendment  did  not  apply 
to  an  indictment  found  before,  but  tried  after,  it  became  operative. 

People  v.  Cox , . .  344 

6.  A  motion  for  the  discJuirge  of  the  pnsoner  raises  the  question  as  to  the 

right  to  so  convict  him.^  Where,  on  the  trial  of  such  an  indictment,  the  court 
charges  the  jury  that  even  if  they  did  not  find  the  defendant  guilty  of  man- 
slaughter, they  might  find  him  guilty  of  assault,  and  the  iury  return  a  verdict 
of  guilty  of  assault  in  the  third  degree,  a  motion  for  the  discharge  of  the 
defendant  on  the  ground  that  such  a  verdict  is  equivalent  to  an  acquittal,  is 
in  substance  a  request  that  judgment  be  entered  to  that  effect.    Id. 

7.  A  motion  for  a  new  tiial  is  unnecessary.]    In  such  a  case  the 

defendant  is  entitled  to  an  acquittal,  and  it  is  not  necessary  to  make  a  motion 
for  a  new  trial  in  order  to  nusc  that  objection.    Id. 

8. Testimony  of  a  magistrate  as  to  what  crime  was  cJiarged  in  a  criminal 

iiomplaint.]  The  ground  upon  which  an  arrest  was  made  cannot  be  proved 
by  the  testimony  of  the  magistrate  who  issued  the  warrant  as  to  what  was 
the  crime  charged  in  the  criminal  complaint,  as  the  complaint  must  be  in 
writing  and  that  is  the  best  evidence.    Tact  v.  Starks 422 

CROSSING  —Of  a  railroad. 
See  Railroad. 

DAMAGES  —  Action  to  recover  damages  for  the  breach  of  a  contract  of  lease  — 
where  no  general  damages  are  alleged  the  difference  between  the  actual  rental 
iMlueand  the  rent  agreed  upon  cannot  be  recovered — special  damages  must  be 
alleged. 

See  Goldman  v.  Gainey 330 

Street  railroad — its  occupation  of  a  street  of  which  the  fee  is  in  the 

abutting  owners  enjoined  —  t?ie  dametges  will  not  be  assessed  in  the  equity  suit, 
Tu/r  will  security  be  taken  and  an  injunUion  be  denied. 

See  Peck  v.  Schenectadt  Railway  Co 359 

Injury  to  a  property  ovmer  by  the  inclosure  of  part  of  a  public  park  for 

-a  power  plant  used  in  the  construction  of  the  New  York  underground  railroad — 
such  appi'opriation  is  not  a  **  temporary  privilege.** 

See  Bates  «.  Holbrook 25 

Eminent  domain  —  measure  of  damages  of  an  owner  of  a  stumpage 

right  in  forest  land  taken  by  the  State  —  determined  by  its  market  value  at  what 
place. 

See  Turner  v.  State  op  New  York 893 

Taxpayer*s  action  to  enjoin  the  Appellate  Division  from  appointing  a 

commissioner  of  jurors — statements  as  to  damages,  when  cojiclusions  only. 

See  Melody  v.  Goodrich 368 

A  married  woman  in  an  Mtion  by  her  for  personal  ir^uries  can  recover 

damages  only  for  pain  and  physical  impairment. 

See  Austin  v.  Bartlett. 312 

Warranty  as  to  the  character  of  seed  sold — measure  of  damages. 

See  Landreth  v.  Wyckoff 145 

Not  denied  because  their  amount  is  uncertain. 

See  Malone  v.  Weill 169 
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DEATH  —  What  proof  that  death  resulted  from  negligence  is  insufficient^ 
considered. 

iSi?€  Grace  «.  FA8SOTT 443 

Whether  an  insured  was  a  suicide,  telten  a  question  far  the  jury. 

See  Harms  v.  Metropolitan  Life  Ins.  Co 19d 

Abatement  of  action  by. 

See  Abatement  and  Revivor. 

iyES^SO3»A'SJ}ORlEJ>lTO30—Corp(n'ation^liaHlityofitsdirectorsb 
of  a  failure  toJUe  an  annual  report  —  it  extends  to  rent  failing  due  after,  under 
a  lease  executed  before,  the  statute  vjos  passed  —  insolvency  of  the  corporation — 
its  dissolution  —  rig?U  to  interpose  offset  which  the  corporation  had. 

See  Stieppbl  t>.  Tolhurbt 521 

JudgmentofmortgiMe  foreclosure— right  of  the  mortgagor  to  compel  ari 

assignee  of  thefitdgmeni  (who  is  also  the  holder  of  a  second  mortgage)  to  transfer 
thej'udgment  to  him — effect  of  not  recording  an  assumption  of  a  bond  and 
mortgage. 

See  Howard  v.  Bobbins 245 

Counsel  fees  owing  by  an  executor  and  paid  by  him  after  the  probate  of 

the  will  is  set  oMd&and  lie  is  appointed  €tdministrator — they  must  be  credited  to 
him  in  his  a^ccount  as  executor  and  not  in  his  account  as  administratr^, 

>8(06  Matter  OF  Blair 116 

An  action  by  one  creditor  in  behalf  of  himself  and  otlie^'s  to  set  aside  a 

transfer  of  an  insurance  policy  by  a  deceased  insolvent  debtor  is  entitled  to  a 
preference. 

See  Battle  v.  Mutual  Life  Insurance  Co 12 

The  apjmntment  of  a  receiver  of  a  corporation  does  not  affect  a  payment 

by  a  bank  of  a  note  of  the  corporation  before  the  entry  of  the  order  making  such 
appointment. 

See  Wilcox  v.  National  Shoe  &  Leather  Bank 466 

Assignee  of  a  mortgage  —  he  takes  subject  to  equities — mortgage  to  secure 

future  advances —  how  far  valid  as  against  a  Junior  incumbrancer. 

See  Scheurer  v.  Brown 567 

Where  a  payment  is  made  upon  general  account,  and  no  direction  is 

given  cu  to  itn  application,  tlie  law  applies  it  to  the  oldest  items. 

See  Perry  v.  Booth 285 

Questions  arising  under  attachments. 

See  Attachment. 

DECISION  —  In  the  short  form — judgment  thereon  not  reversed  because  the 
grounds  stated  do  not  sustain  the  judgment. 
See  Judgment. 

DEOTi A  R A  TlOy — When  competent  as  evidence. 
See  Evidence. 

DECBEE: 

See  Judgment. 

DEED —  Conveyance  of  real  property  on  a  street — presumption  of  an  intent 
to  convey  to  the  center  of  the  street  —  what  proof  is  competent  to  overcome  it.] 
Where  the  owDer  of  a  tract  of  land,  after  filing  a  map  thereof  on  which  the 
land  is  subdivided  into  streets  and  lots,  conveys  one  of  the  lots  by  a  deed 
describing  it  by  courses  and  distances  and  as  bounded  by  certain  streets 
and  as  **  containing  one  acre  more  or  less,"  the  fact  that  the  courses  and  dis- 
tances given  in  the  deed  correspond  with  the  measurements  of  the  lot  aa 
laid  out  upon  the  map,  and  that  the  lot  itself  contains  about  sixt^  square 
feet  less  than  an  acre,  while  if  the  deed  conveyed  title  to  the  center  line  of  the 
streets,  the  land  conveyed  would  contain  one  and  one-half  acres,  creates  an 
ambiguity  in  the  deed  as  to  whether  it  was  intended  to  convey  title  to  the 
extenor  line  of  the  street  or  to  the  center  of  the  street,  and  authorizes  the 
admission,  for  the  purpose  of  showing  the  intention  of  the  parties  to  the 
deed,  of  a  conveyance  by  the  grantee  two  years  after  the  execution  of  the 
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DEED  —  Continued,  paqk. 
original  deed,  in  which  he  bounded  the  premises  by  the  exterior  line  of 
the  street,  and  of  a  deed  executed  by  the  grantor  sixteen  years  after  the 
Uh    -      - - 


original  deed  by  which  he  conveyed  the  fee  of  the  streets  to  the  town. 

Semble,  that  the  presumption  of  an  intent  to  convey  to  the  center  of  the 
street  or  stream  arising  from  the  use,  in  bounding  the  premises,  of  the  terms 
d^,  upon  or  (Uong  or  other  equivalent  phrases,  is  not  conclusive  even  in  the 
absence  of  other  language  contained  m  the  deed  qualifying  or  limiting  it, 
but  such  presumption  may  be  rebutted  by  any  evidence,  parol  or  otherwise, 
aliunde  the  conveyance.    Watson  r.  Citt  op  New  York 57S 

DBFAXJLT  —  Effect  of  leave  to  apply  to  the  court  bekno  to  open  it. 
See  Appellate  Division. 

DEFECT  —  Of  parties. 
See  Party. 

DEFINITION—  "  Temporary  privilege'*  mthin  the  meaning  of  the  Rapid 
Transit  Act,  authorizing  the  public  authorities  of  New  York  to  grant  the  corpo- 
ration engaged  in  constructing  the  undei'ground  road  temporary  privileges. 

See  Bates  f.  Holbrook 25 

**  Transaction"  as  used  in  subdivision  1  of  section  501  of  tTie  Code  of 

Civil  Procedure,  relating  to  counterclaims,  includes  torts. 

See  Deaoan  v.  Weeks 410 

**  Commenced''  —  an  action  is  **  commenced"  in  the  county  designated 

in  tlie  summons  and  complaint. 

See  Benson  v.  Eastern  Building  &  Loan  Assn 81^ 

"  Lawful  issue  "  held  to  mean  children  and  not  to  include  grandchildren. 

See  £mmet  v.  Emmet . .  188 

"  Unmarried  "  in  a  will  construed  to  include  **  widowed  "  daughters. 

See  Matter  op  Oaklet 498 

"  Circulates"  vsed  in  section  435  of  the  Penal  Code,  defined. 

See  People  v.  Goblin 1(^ 

DELIVERY  —  Of  books  and  papers  ofcffi/ce. 
See  Oppicer. 

DEMT7BBEB: 

See  Pleading. 

DEPOSITION  —  Commission  to  take  the  deposition  of  witnesses  toithout  the 
State —  w/iat  ajidavit  is  sufficient.]  1.  An  amdavit  made  in  an  action  for  an 
accounting,  between  the  members  of  a  copartnership  existing  and  doing 
business  in  Pennsylvania,  in  which  the  attorney  for  the  plaintiff  swears  that 
certain  witnesses  (naming  them)  reside  in  the  State  of  Pennsylvania,  and  are 
not  within  the  State  of  New  York,  and  are  material  witnesses  to  prove  the 
allegations  of  the  complaint;  that  all  the  persons  interested  in  said  copart- 
neruiip  and  all  persons  familiar  with  the  facts  in  regard  thereto  are  resi- 
dents of  the  county  of  Luzerne,  Penn.,  except  one  of  the  defendants;  that 
the  sources  of  deponent's  information  and  the  grounds  of  his  belief  are 
Interviews  and  correspondence  which  he  has  had  with  various  persons 
named  living  in  Luzerne  county,  is  sufficient,  under  sections  887  and  888  of 
the  Code  of  Civil  Procedure,  to  warrant  the  granting  of  an  order  for  the  issu- 
ing of  a  commission  to  take  the  testimony  of  the  witnesses  upon  inter- 
rogatories annexed  to  the  commission.    Laidlaw  v,  Stdcson 545 

2.  Application  for  a  defendant's  examination  he/ore  trial — contents 

of  the  aMdavit  therefor.}  The  moving  affidavit,  used  on  an  application  bv 
a  plaintm  for  an  order  for  the  examination  of  the  defendant  before  trial, 
need  not  necessarily  state  a  complete  cause  of  action,  but  the  nature  of 
the  action  must  be  stated  together  with  the  substance  of  the  judgment 
demanded,  and  it  must  appear  that  the  plaintiff  is  entitled  to  some  relief. 

Hart  v.  Chase 445 
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DETENTION—  CfekatUU, 
See  Reflbyin. 

DIBECTOB  —  Of  a  eorporation. 

See  COBFORATION . 

PAttB. 

DISOOVEB.Y  —  Libel — an  inspection  ordered  of  books  and  records  of  the 
defendant  sliowing  the  transmission  of  the  libel.]  1.  In  an  action  of  libel 
brought  agaiust  a  corporation  engaged  in  the  business  of  preparing  and 
difitnbuting  news  matter  to  newspapers  and  news  agencies,  in  which  it 
appears  that  the  books  and  records  of  the  corporation  with  reference  to  the 
receipt,  transmission  and  dissemination  of  the  alleged  libels  will  be  mate- 
rial evidence  for  the  plaintiff  on  the  trial,  an  inspection  of  such  books  and 
records  will  not  be  denied  because  it  appears  that  it  will  enable  the  plain- 
tiff to  learn  of  publications  of  the  alleged  libel  by  third  parties  of  whose 
identity  he  is  now  ignorant.    Palmer  v.  United  Press 64 

2.  Order  how    limited  wheie  there  is  a  denial  of  their  possession.] 

The  objection  presented  by  an  affidavit,  submitted  by  the  defendant's 
assignee  for  the  Dencfit  of  creditors,  in  which  the  affiant  denies  that  there 
are  any  books  or  records  of  the  character  mentioned  bv  the  plaintiff,  is  cured 
by  limiting  the  operation  of  the  order  to  such  books  and  records  of  the 
character  mentioned  by  the  plaintiff  as  are  in  the  possession  or  under  the 
control  of  the  defendant  or  the  assignee.    Id. 

DISS0LX7TI0N  —  Cf  cojyorations. 
See  Corporation. 

DISTRXBUTION  —  Ofdecedentif  estates. 

See  Executor  and  Administrator. 

IK)a: 

See  Animal. 

IX)HICIIiE  —  Statute  of  Limitations  —  evidence  —  effect  of  a  non-resident 
suing  in  t/ie  State  of  New  lork.]  1.  A  non-resident  of  the  State  of  New  York, 
who  brings  an  action  therein,  submits  himself  to  all  the  laws  of  that  State 
relating  to  the  remedy,  such  as  the  admissibility  of  evidence  and  the  Statute 
of  Limitations,  and  he  has  no  cause  of  complaint  if  those  laws  deprive  him 
of  advantages  which  he  might  have  had  under  the  laws  of  his  own  State. 

HixsON  V.  Rodbourn 434 

2.  Non-resident  executor  of  a  deceased  non-resident  — party  to  an  action.  ] 

A  non-resident  executor  of  a  deceased  non-resident  of  the  State  of  New  York 
is  a  proper  party  to  an  action  in  relation  to  an  estate  in  which  the  deceased 
was  entitled  to  an  interest.    Stone  v.  Demarest 549 

IX)WER —  Wlien  tlie  widow  is  entitled  to  it,  and  also  to  the  provision  made 
for  her  by  her  husband* s  will.]  Where  a  testator  by  the  8d  paragraph  of  his 
will  gives  to  his  widow  one- third  of  the  proceeds  from  the  sale  of  certain  real 
property,  and  by  the  4  th  paragraph  gives  the  remaining  two-thirds  of  the 
proceeds  to  his  executors  in  trust  to  apply  the  net  income  thereof  to  the 
maintenance  of  his  sen,  Bernard,  until  the  latter  becomes  of  age,  and  then  to 
turn  over  the  principal  to  him,  and  in  the  6th  paragraph  gives  the  remainder 
of  his  estate  to  his  said  son,  Bernard,  the  widow  is  entitled  to  dower  in  the 
real  estate  mentioned  in  the  8d  paragraph  of  the  will  in  addition  to  one-third 
of  the  proceeds  of  the  sale  of  such  real  estate.    Glasbr  v.  Glaser 188 

DUBESS  AND  XJNDUE  INFLUENCE : 

See  Fraud. 

EASEMENT  —  Of  a  party  wall. 
See  Real  Property. 

Encroachment  of  a  building  tuw  and  one-lwXf  inches  upon  an  adjoining 

lot  —wfiat  conveyance  of  the  use  of  such  two  and  one-half  inches  render's  the  title 
marketable. 

See  Specific  Performance. 
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PAGE. 

EJ EOTMENT  —  Proof  of  title,  tolien  required.]  ^ucere,  whether,  when  the 
defendant  in  an  action  of  ejectment  holds  possession  under  a  forged  deed 
purporting  to  have  been  executed  by  the  plaintiffs'  testator,  it  is  incumbent 
upon  the  plaintiffs  to  establish  the  validity  of  their  testator's  title. 

Baird  v.  Campbell 104 

ELECTION  —  Dower  —  wJien  the  widow  is  entitled  to  i\  and  also  P)  t?ie  pro- 
vision  made  by  t/ie  will.]  Under  what  provisions  of  a  will  a  widow  is  enti- 
tled to  her  dower  and  also  to  the  provision  made  for  lier  by  her  husband's 
will,  considered     Glaser  v.  Glaser 132 

ELEVATED  "RAILROAD  —  Injury  on. 
JSee  Negligence. 

See  Railroad. 

EMINENT  DOMAIN  —  Elevated  railroad — action  to  enjoin  and  for  darn^ 
ages  —  a  jydf/ment  that  plaintiff  Juis  not  sustained  damage  is  res  adjudicata.] 
1.  A  judgment  rendered  in  an  action  brought  by  an  owner  of  property 
abutting  upon  an  elevated  railroad,  to  enjoin  the  operation  of  the  railroad 
and  to  recover  damages  resulting  from  its  operation,  which  adjudges  that  the 
plaintiff  has  sustained  no  substantial  damages  from  the  construction  or 
operation  of  the  railroad,  and  dismisses  the  complaint  upon  the  merits,  is 
res  adjudicata  in  a  subsequent  similar  action  brought  by  the  abutting  owner, 
as  to  the  conditions  existing  prior  to  the  entry  of  the  judgment,  and  if  the 
evidence  given  in  the  second  action  shows  that  at  the  time  of  the  com- 
mencement thereof  there  was  no  change  in  the  relative  situation  of  the  par- 
ties with  the  single  exception  of  the  continuing  trespass,  the  plaintiff  cannot 
recover.    McGrane  v.  New  York  Elevated  R.  R.  Co. 37 

2.  Effect  of  an,  additional  track  being  added  after  a  second  suit  was 

brought.]  The  fact  that  some  months  after  the  commencement  of  the  second 
action  the  railroad  company  placed  an  additional  track  upon  the  structure 
and  ran  additional  trains  over  the  same,  is  not  available  to  support  the  second 
action.     Id. 

3.  Railroad  intersections  —  no  appeal  lies  from  an  order  appointing 

commissioners.]  Under  section  12  of  the  Railroad  Law  (Laws  of  1890,  chap. 
565),  which  provides  that  if  two  railroad  corporations  cannot  agree  upon  the 
amount  of  compensation  for  making  intersections  or  connections,  etc.,  "the 
same  shall  be  ascertained  and  determined  by  commissioners  *  *  *  as  is 
provided  in  the  Condemnation  liaw."  the  defendant  railroad  company  can- 
not appeal  from  an  order  appointing  commissioners,  as  under  the  Con- 
demnation Law  the  defendant  can  appeal  only  from  a  final  order  in  the  pro- 
ceedings.   Matter  of  Stillwater,  etc.,  R.  Co.  t>.  B.  &  M.  li.  R 367 

4.  Street  railroad  —  its  occupation  of  a  street  of  which  tJisfee  U  in  the 

abutting  owners  eiijoined  —  t/ie  damages  will  not  be  assessed  in  tlie  equity  suit, 
nor  mil  security  be  taken  and  an  injunction  be  denied.]  A  court  of  equity  will 
not,  in  an  action  brought  to  obtain  an  injunction  against  a  street  railroad  to 
prevent  its  occupation  of  a  street  of  which  the  fee  is  in  the  plaintiff,  an  abut- 
ting owner,  assess  the  damages  to  which  the  owner  is  entitled  because  of  such 
occupation  of  the  street,  nor  will  it  permit  the  defendant  to  give  security 
for  the  ]xiyment  thereof  and  deny  the  injunction.  Such  an  appropriation 
by  the  railroad  company  constitutes  a  taking  of  private  property. 

Peck  v.  Schenectady  Railway  Co 859 

5.  Measure  of  damages  of  an  owner  of  a  stumpage  light  in  forest  land 

taken  by  the  State.]  Where  the  State  ot  New  York,  by  proceedings  in  invi- 
tum,  takes  a  tract  of  woodland  for  the  purposes  of  the  Adirondack  Forest 
Preserve,  the  measure  of  damages  of  a  person  who,  under  a  contract  with  the 
owner  of  the  fee  of  the  land  so  taken,  owned  all  the  standing  spruce  and  hem- 
lock upon  such  land  over  a  certain  diameter,  is  the  value  of  the  spruce  and 
hemlock  owned  by  him  as  it  was  upon  the  stump,  with  interest  on  the 
amount  from  the  time  the  same  was  appropriated. 

Turner  v.  State  op  New  York 898 
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ElONSNT  DOKAIN  —  Continued.  p^c. 

6.  Determined  by  its  market  value  at  what  place.]    If  such  propertj 

has  no  market  value  at  the  place  of  the  appropriation,  the  measure  of 
damages  is  its  value  at  the  nearest  market  place,  less  the  expense  of  remov- 
ing it  to  such  market  place.    Id. 

EUTJITY — Injunction  to  prevent  illegal  act$  of  a  trade  union.]  1.  In  an 
action  by  a  painting  contractor  against  an  association  of  journeymen  paint- 
ers and  decorators,  and  the  officers  thereof,  to  restrain  them  from  doin^ 
certain  acts  which  would  interfere  with  the  property  rights  and  busi- 
ness of  the  plaintiff,  in  which  it  appears  that  the  defendants  have  been  guilty 
of  unlawful  acts  with  respect  to  the  plaintiff,  the  latter  is  entitled  to  an 
injunction  pendents  lite  restraining  the  defendants  from  interfering  in  any 
manner  with  the  business  of  the  plaintiff  by  resorting  to  intimidation,  force 
or  fraud,  or  by  such  acts  injuring  the  business  of  the  plaintiff  or  preventing 
the  members  of  the  defendant  association  from  working  for  the  plaintiff,  or 
from  preventing  other  men  employed  by  him  from  working  for  the  plain- 
tiff or  upon  any  contract  with  which  he  is  connected. 

Beattie  a,  Callanan 14 

2. Street  raiiroau  —  its  occupation  of  a  street  ef  tthich  the  fee  is  in  the 

abuttina  owners  enjoined —  the  damoffes  wUl  not  he  assessed  in  the  equity  suit, 
nor  will  security  be  taken  and  an  injunction  be  denied,]  A  court  of  equity 
will  not,  in  an  action  brought  to  obtain  an  injunction  against  a  street  rail- 
road to  prevent  its  occupation  of  a  street  of  which  the  fee  is  in  the  plaintiff, 
an  abutting  owner,  assess  the  damages  to  which  the  owner  is  entitled  because 
of  such  occupation  of  the  street,  nor  will  it  permit  the  defendant  to  give 
security  for  the  payment  thereof  and  deny  the  injunction.  Such  an  appro- 
priation by  the  raib-oad  company  constitutes  a  takmg  of  private  property. 

Peck  «j.  Schenectady  Railway  Co 859 

8.  A  decision  made  duHng  the  life  of  a  life  beneficiary,  as  to  the  final 

disposition  of  a  fund  in  case  she  should  die  with/mt  issue.]  Where  the  court 
has  acquired  jurisdiction  of  an  action  brought  by  a  testamentary  trustee  to 
obtain  mstructions  in  regard  to  the  execution  of  the  trust,  and  has  construed 
the  will  for  certain  purposes,  there  is  no  impropriety  in  its  passing  upon  the 
question  of  the  disposition  of  the  remainder  of  the  fund  upon  the  death  of 
a  life  beneficiary  where,  in  view  of  her  age,  there  is  an  extreme  improbabil- 
ity that  she  will  leave  issue.    Farmers'  ^an  &  Trust  Co.  v.  Ferris. 1 

4.  Summary  proceedings  in  the  New  York  Municipal  Court — drfense 

that  an  assignment  of  the  lease  was  frattdvlent  —  the  decision  of  tite  Municipal 
Court  is  a  bar  to  an  action  in  equity.]  Where  the  Municipal  Court  of  the 
city  of  New  York  determines  in  summary  proceedings  that  an  assignment  of 
a  lease  to  the  petitioner  was  not  fraudulent  and  grants  a  final  order  awarding 
to  the  petitioner  possession  of  the  premises,  such  final  order  cannot  be 
attacked  collaterally  and  is  a  bar  to  an  action  in  equity  brought  by  the 
respondent  to  have  the  assignment  of  the  lease  to  the  petitioner  declared 
void.     Woods  tJ.  Garcewich ^, 53 

5. Injunction  —  enjoining  the  foreclosure  of  a  mortgage  given  by  one 

eotenant,  until  the  determination  of  a  partition  suit.]  The  court  has  power 
to  enjoin  the  prosecution  of  an  action  to  foreclose  a  mortgage  given  by  a 
tenant  in  common  of  real  property  to  his  cotenant  upon  his  undivided  share, 
until  the  determination  of  an  action  to  partition  the  property  brought  by  the 
mortgagor  prior  to  the  commencement  of  the  foreclosure  action,  where  it 
appears  that  the  mortgage  security  is  ample.    Post  v.  Baizes 187 

6. Subrogation  of  an  insurance  comparw  to  the  right  of  action  of  the 

insured  —  the  action  is  not  triable  at  Special  Term.]  The  fact  that  an  insur- 
ance company  obtained  by  subrogation  its  right  to  maintain  an  action  against 
a  party  who  had  negligently  set  nre  to  the  insured  premises,  does  not  change 
the  character  of  the  action  and  make  it  one  triable  at  a  Special  Term. 

German  Am.  Ins.  Co.  «.  Standard  Gas  Co 639 

7.  Preference — action  to  set  aside  a  transfer  of  an  insurance  policy.] 

An  action  by  one  creditor  on  behalf  of  himself  and  others  to  set  aside  a  trans- 
fer of  an  insurance  policy  by  a  deceased  insolvent  debtor  is  entitled  to  a 
preference.    Rattle  u.  Mutual  Life  Insurance  Co 12 
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8.  Action  to  renuyve  a  cloud  from  the  title  to  land.]    The  plaintiff  in  an 

action  to  remove  a  cloud  from  the  title  to  land  must  be  in  possession 
thereof.    Howakth  «.  Howarth 354 

9.  7'itle  to  office,]    Courts  of  equity  will  not  entertain  an  action  to  try 

the  title  to  public  office.    Melody  v,  Goodsich 868 

Amgnee  of  a  mortgage  takes  mbfeet  to. 

See  MORTOAGB. 

Specific  performance  of  contracts. 

See  Specifio  PfiBrOBMAKCB. 

ESTOPPEL  —  By  judgment. 

See  JXTDGMBNT. 

EVIDENCE  —  Admission  in  an  anstoer — competency  of  as  against  execu- 
tors, where  an  amended  answer ^  not  containing  it,  is  served  by  them —  their  want 
of  knowledge  afects  its  weight  only.]  1.  In  an  action  brought  by  an  adminia- 
tratrix  wltn  ibe  will  annexed  of  one  Catherine  H.  Graves  against  the  execu- 
tors of  the  estate  of  lier  husband,  Nathan  F.  Graves,  to  recover  possession 
of  fifty  shares  of  bank  stock  which  were  issued  to  the  husband  in  1877,  and, 
as  alleged  by  the  plaintiff,  were  transferred  and  delivered  by  him  to  the 
plaintiff's  testatrix,  the  defendants  served  a  verified  answer  containing  the 
following  admission:  "And  these  defendants  admit  that  on  the  23ra  day 
of  November,  1877,  there  was  issued  by  the  New  York  State  Banking  Com- 
pany of  Syracuse,  N.  Y.,  to  the  said  iNTathan  F.  Graves,  a  certificate.  No.  2, 
lor  fifty  shares  of  the  capital  stock  of  said  company,  and  admit  that  the 
said  Nathan  F.  Graves  on  the  same  day  sold,  assigned  and  delivered  the 
said  certificate  to  the  said  Catherine  H.  Graves."  This  admission  was  fol- 
lowed by  other  allegations,  which,  if  established,  would  avoid  its  effect. 
Thereafter  the  defendants  served  an  amended  answer  which  contained  no 
such  admission,  and  denied  the  transfer  and  deliverv. 

Held,  that  the  service  of  the  amended  pleading  did  not  destroy  the  com- 
petency, as  evidence  against  the  defendants,  of  the  admission  contained  in 
the  original  pleadins; 

That  such  admission,  having  been  made  by  the  executors  while  engaged 
in  the  execution  of  their  trust  and  in  relation  to  the  duty  then  being  dis- 
charged by  them,  was  admissible  for  the  purpose  of  charging  the  estate; 

That  the  fact  that  the  defendants  had  no  personal  knowledge,  in  regard 
to  the  transaction  between  Mr.  and  Mrs.  Graves,  affected  the  weight  to  be 
^ven  to  the  admission  rather  than  its  admissibility.    Breese  v.  Graves.. . .  823 

2. Surviving  partner — incompetent  to  testify  that  a  payment  was  made 

on  a  debt  alleged  to  be  barred  by  the  Statute  of  Limitations  in  an  action  against 
the  administrator  of  his  deceased  partner.]  In  an  action  against  the  admin- 
istrator of  a  deceased  member  of  a  firm,  upon  a  promissory  note  made  by  the 
firm,  the  surviving  partner  of  the  firm  is  incompetent,  under  section  829  of 
the  Code  of  Civil  Frocedure,  to  testify,  for  the  purpose  of  taking  the  note 
out  of  the  Statute  of  Limitations,  that  some  years  after  the  dissolution  of 
the  firm  he  made,  with  the  consent  and  by  the  direction  of  the  deceased 
partner,  a  payment  on  the  note  from  assets  of  the  firm  collected  by  him. 

In  such  a  case  the  surviving  partner  is  " a  person  interested  in  the  event" 
of  the  action,  for  the  reason  that  he  is  liable  to  pay  the  whole  note,  not  only 
because  he  is  the  surviving  partner,  but  because  the  partial  payment  made 
bv  him  takes  the  debt  as  to  him  out  of  the  Statute  of  Limitations,  whereas, 
if  the  liability  for  t^e  entire  debt  be  shifted  upon  the  estate  of  his  deceased 
partner,  the  liability  of  the  surviving  partner  will  be  reduced  to  at  most  a 
simple  claim  for  contribution,  and  hence  he  is  testifying  in  his  own  behalf 
and  interest.    Hixbon  v.  Rodbourn 424 

8. Presumption  that  non  residence  continues.]    Where  there  is  proof 

that  the  surviving  partner  took  up  his  residence  in  a  foreign  State  at  a  cer- 
tain time,  it  will  be  assumed,  in  the  absence  of  proof  to  the  contrary,  that 
his  non-residence  has  continued.    Id. 

4.  Surrender  of  a  liquor  tax  certificate.]    Section  25  of  the  Liquor  Tax 

Law  (Laws  of  1806,  chap.  112,  as  amd.  by  Laws  of  1897,  chap.  812),  which 
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I)rovides  that  if  the  holder  of  a  liquor  tax  certificate  shall  surrender  the 
certificate  to  the  officer  -who  executed  the  same  and  shall  present  to  such 
officer  a  verified  petition  setting  forth  certain  facts,  inter  alia  that  the  holder 
has  voluntarily  ceased  to  traffic  in  liquors,  such  officer  shall  execute  dupli- 
cate receipts  for  the  pro  rata  rebate  on  the  certificate,  does  not  operate  to 
make  the  execution  of  the  duplicate  receipts  an  adjudication  of  the  truth  of 
the  allegations  contained  in  the  petition,  which  will  be  binding  upon  the 
State  Commissioner  of  Excise,  who  is  charged  with  the  duty  of  paying  the 
rebate.    People  ex  rel.  Stevenson  Co.  «.  Lthan 446 

5.  The  burden  of  proving  the  facts  required  to  be  stated  in  the  appUca- 

tion  iher^oT  rests  on  the  person  seeking  to  surrender  it.]  Where,  upon  the 
refusal  oi  the  State  Commissioner  of  Excise  to  pay  the  amount  called  for  by 
the  duplicate  receipts,  issued  to  an  assignee  of  the  original  holder  of  the 
license,  the  assignee  procures  an  alternative  writ  of  mandamus  addressed  to 
the  State  Commissioner  of  Excise,  which  alleges,  amonjr  other  things,  that 
the  holder  had  voluntarily  ceased  to  traffic  in  liquors  pnor  to  the  surrender 
of  the  said  certificate,  and  that  since  such  surrender  he  had  not  been  arrested 
or  indicted  for  any  violation  of  the  Liquor  Tax  Law,  and  the  State  Commis- 
sioner of  Excise  serves  a  return  containing  a  denial  of  such  allegations,  it  is 
incumbent  upon  the  assignee  to  establish  the  truth  of  the  allegations.    Id. 

6.  Negligence — what  proof  that  death  resulted  therefrom  is  insufMent.] 

In  an  action  to  recover  damages  resulting  from  the  death  of  the  pTaintifTs 
intestate,  which  occurred  about  four  months  after  she  sustained  a  fall  through 
the  alleged  ne^Ugence  of  the  defendant,  evidence  given  by  the  physician 
who  attended  tne  intestate,  in  answer  to  a  hypothetical  question,  that  there 
was  a  possibility  that  the  fall  produced  the  condition  which  resulted  in  her 
death,  but  that  he  could  not  state  with  certainty  that  it  did  produce  such 
condition,  and  by  a  physician  who,  so  far  as  appeared,  had  never  seen  the 
intestate,  that  he  thought  that  the  fall  could  and  did  produce  the  condition 
which  resulted  in  the  intestate's  death,  is  insufficient  to  warrant  a  finding  by 

the  jury  that  the  fall  produced  the  condition.    Grace  v.  Fassott 443 

7.  Will  —  dedarations  of  the  principal  beneficiary  as  evidence  of  undue 

influence  —  tJiey  are  not  admissible  where  other  beneficiaries  under  thewill  would 
not  take  in  ease  of  intestacy,]  Where  the  probate  of  a  will  is  contested  upon 
the  ground  that  the  will  was  procured  by  the  undue  influence  exercised  by 
the  principal  beneficiary,  evidence  offered  on  behalf  of  the  contestants  of 
declarations  and  admissions  made  by  the  principal  beneficiary  as  to  his  rela- 
tions with  the  decedent  and  as  to  her  condition  of  mind,  is  inadmissible  when 
it  is  shown  that  there  are  other  persons  who  would  take  as  tenants  in  com- 
mon with  the  principal  beneficiary  under  thie  will,  and  who  would  not  take 
in  case  the  intestacy  of  the  decedent  was  established,  and  it  does  not  appear 
that  the  admissions  and  declarations  were  made  in  their  presence. 

Matter  of  Campbell 418 

8.  Breach  of  a  contract  to  effect  insurance — evidence  as  to  an  increase 

in  the  insurance  rates.]  Where  an  alleged  breach  of  a  contract  for  the 
employment  of  a  firm  to  effect  insurance  consists  in  the  refusal  to  take  and 
pay  for  policies  of  fire  insurance,  which  the  assignee  of  the  firm  had  procured 
to  take  nie  place  of  existing  policies,  evidence  offered  bv  the  otber  party  to 
the  contract,  that  more  than  four  months  after  such  assignee  had  procured 
and  delivered  the  policies  the  insurance  rates  were  increased  by  a  large  num- 
ber of  fire  insurace  companies,  is  not  admissible. 

Tanenbaum  v.  Grebnwald 478 

9.  Question  whether  an  instrument  was  theaetof  a  decedent  and  had  a 

consideration.]  Evidence,  given  in  an  action  brought  upon  an  instrument 
after  the  death  of  the  maker,  which  raises  a  question  of  fact  whether  the 
instrument,  the  body  of  which  was  in  the  handwriting  of  the  payee  and  the 
signature  and  date  in  the  handwriting  of  the  maker,  was  executed  and 
delivered  as  the  act  of  the  deceased  maker,  and  whether  the  same  was 
supported  by  a  sufficient  consideration,  considered.    Hickok  v.  Bunting.  . .  5(M> 

10. Transaction  with  a  decedent.]    Where  evidence,  inadmissible  under 

section  829  of  the  Code  of  Civil  Procedure  is  received  without  objection,  it 
may  be  consider^  by  the  court.    Id, 
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11.  Credibility  of  an  interested  witness.'\  The  question  of  the  credibil- 
ity of  an  interested  witness  is  for  the  jury  to  determine.    Id. 

12.  Conveyance  of  real  property  on  a  street — an  intent  to  eontey  to  the 

center  of  the  street.]  The  presumption  of  an  intent  to  convey  to  the  center  of 
the  street  or  stream  arising  from  the  use,  in  bounding  the  premises,  of  the 
terms  by,  upon  or  along  or  other  equivalent  phrases,  is  not  conclusive  even  in 
the  absence  of  other  language  contained  in  the  deed  qualifying  or  limiting 
it,  but  such  presumption  may  be  rebutted  by  any  evidence,  parol  or  other- 
wise, aliunde  the  conveyance.    Watson  «.  City  op  New  York 578 

13.  Brokers  commissions  —  a  defect  in  tfte  principaVs  title  —  it  cannot  be 

shown  under  a  plea  of  performance.]  Where  the  complaint  in  an  action 
brought  by  a  broker  to  recover  commissions  for  procuring  a  person  will- 
ing to  make  a  loan  upon  real  property  avers  performance  of  the  contract  on 
his  part,  the  broker  is  not  entitled,  under  such  plea  of  performance,  to  show 
that  the  loan  was  not  consummated  because  the  principal  was  unable  to 
give  a  good  title  to  the  property  on  which  a  mortgage  was  to  be  given  by 
the  principal  to  secure  the  loan.    Gatling  v.  Centkal  Spar  Yerbin 50 

14.  The  r^ection  of  the  title  by  a  title  guaranty  company.]    Semble, 

that  if  such  evidence  had  been  competent  under  the  pleadings,  it  would 
have  been  necessary  for  the  plaintiff  to  show  the  specific  facts  constitut- 
ing the  defect  in  the  defendant's  title,  and  not  merely  that  the  title  had 
been  rejected  by  lawyers  or  title  guarantee  companies.    Id. 

16.  ^ectment —  proof  of  title,  when  required,]     Quaere,  whether,  when 

a  defendant  in  an  action  of  ejectment  holds  possession  under  a  forged  deed 
purporting  to  have  been  executed  by  the  plaintiffs'  testator,  it  is  incumbent 
upon  the  plaintiffs  to  establish  the  validity  of  their  testator's  title. 

Baird  v.  Campbell 104 

16.  Testimony  of  a  magistrate  as  to  what  crime  was  cJiarged  in  a  crimi- 
nal complaint.]  The  ground  upon  which  an  arrest  was  made  cannot  be 
proved  by  the  testimony  of  the  magistrate  who  issued  the  warrant  as  to 
what  was  the  crime  charged  in  the  criminal  complaint,  as  the  complaint 
must  be  in  writing  and  that  is  the  best  evidence.    Tacy  v.  Stares 423 

17. Tlie  inference  in  favor  of  h^onesty  applies  as  weU  to  a  fraud  upon  the 

law  as  to  fraud  in  fact.]  The  rule  that  where  a  transaction  is  capable  of 
two  inferences,  one  in  favor  of  the  integrity  of  the  transaction  and  the  other 
to  the  contrary,  the  former  inference  wul  prevail,  is  applicable  in  respect  to 
fraud  upon  the  law  as  well  as  to  fraud  in  fact.    Perry  e.  Booth 285 

18.  Proof  required^  a  purchaser  of  a  note,  which  is  shown  to  have  had 

a  fraudulent  inception.]  When,  in  an  action  to  recover  upon  a  promissory 
note,  it  appears  that  the  note  had  a  fraudulent  inception,  it  is  incumbent 
upon  the  plaintiff  to  show  that  he  purchased  it  for  value  before  maturity 
without  notice  or  knowledge  of  the  fraud.    Cahen  v.  Everitt 86 

19.  What  proof  r^uires  the  submission  of  the  question  of  the  plaintiffs 

good  faith  to  the  jury  J  Evidence  that  the  consideralion  paid  by  the  plaintiff 
to  the  payee  for  the  note  in  suit,  which  was  for  |2,750,  was  $600  in  cash  and 
the  surrender  of  several  old  promissory  notes  made  by  the  payee  and  that 
the  plaintiff  knew  the  pavee  to  be  a  bookmaker  on  race  tracks,  with  whom 
he,  as  a  pawnbroker,  had  had  dealings,  and  that  so  far  as  appeared  he  made 
no  inquiry  as  to  how  the  payee  became  possessed  of  the  note  nor  as  to  the 
consideration  thereof,  requires  the  question  of  the  plaintiff's  good  faith  to  be 
submitted  to  the  jury.    Id, 

20. A  certificate  of  appointment  as  prima  facie  evidence  thereof]    The 

mere  poesession  of  a  certificate  of  election  or  of  appointment  and  the  taking 
of  the  constitutional  oath  of  ofiAce  do  not  establish  a  prima  facie  right  to  an 
office.    The  certificate  must  be  signed  by  some  one  having  legal  authority. 

Matter  of  Brenner  375 

21. Damages  not  denied  because  their  amount  is  uncertain.]    When  it 

is  certain  that  damages  have  been  caused  by  the  breach  of  a  contract,  and  the 
only  uncertainty  is  as  to  their  amount,  there  can  rarely  be  good  cause  for 
refusing,  on  account  of  such  uncertainty,  to  award  any  damages  whatever. 

Halone  V,  Weill 169 
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22. Chun  —  its  bursting  does  not  establish  liability.']    The  mere  bursting 

of  a  gun  does  not  establish  liability  on  the  part  of  the  manufacturer. 

Favo  v.  Reminoton  Arms  Co 414 

23. Expert  testimony  as  to  drfects  therein.'\    A  barber,  who  has  had  no 

experience  with  broken  metals,  except  razors  and  shears  and  bicycles,  and 
has  seen  only  two  broken  gun  barrels,  and  those  when  he  was  a  boy  in 
Italy,  and  knows  nothing  of  the  manufacture  of  guns  or  the  composition  of 
the  metal  of  which  gun  barrels  are  made,  is  not  qualified  to  testify  as  an 
expert  upon  the  question  whether  there  was  a  defect  in  the  metal  of  the  gun 
barrel  which  burst  when  the  gun  was  fired.    Id. 

24. Credibility  of  witnesses.]    Proper  charge  by  the  court  to  the  jury 

as  to  the  credibility  of  interested  and  disinterested  witnesses  in  a  negligence 
action,  considered.    Fox  v.  Manhattan  Railway  Co  ...  460 

Certification  of,  in  a  ease  on  appeal. 

See  Appeal. 

Proof  as  to  questions  arising  under  insurance  policies. 

See  Insdrange. 

Gf  negligence  or  contributory  negligence. 

See  Neoliobncb. 

EXAKINATION—  Qf  a  party  btfore  trial. 
See  Deposition. 

EXCEPnON  ^Ona  trial, 
SeeTniAJj. 

EXOZSE—  Offense  of  uUing  liquor. 
See  Intoxicating  Liquob. 

'SXEXSUTIO'^'-Buppllementary  proceedings  intiituted  by  a  county  treasurer 
to  collect  a  tax ^ costs  on  appeal.]  Costs  are  allowable  against  a  county 
treasurer  who  has  instituted  supplementary  proceedings  for  the  collection  of 
a  tax  on  the  affirmance  on  appeiu  of  an  order  dismissing  the  proceedings. 

Matter  op  Prtor 815 

EXECUTOB  AND  ADMINI8TRAT0B—  Counsdfeee  owing  by  an  execu- 
tor and  paid  by  him  after  the  probate  of  the  will  is  set  aside  and  he  is  appointed 
administmtor  —  they  must  be  credited  to  him  in  his  account  as  executor  and 
twt  in  his  account  as  administrator — his  account  as  executor  opened  for  that 
purpose.]  1.  A  will  was  admitted  to  probate  in  the  Surrogate's  Court  and 
letters  testamentary  were  issued  to  the  executor  nominated  therein.  Upon 
appeal  the  decree  of  probate  was  reversed  and  the  letters  were  revoked.  Up 
to  the  time  of  the  revocation  of  the  letters  the  executor  had  paid  his  counsel 
^,150  on  account  out  of  the  funds  of  the  estate.  He  gave  his  note  for  the 
remainder  of  the  sum  due  to  his  counsel  and  then  filed  his  account  as  execu- 
tor, alleging  the  note  as  a  payment.  The  surrogate  found  that  the  counsel 
fees  were  reasonable  to  the  extent  of  $4,850,  and  allowed  the  note  as  a  pay- 
ment to  the  extent  of  the  balance  due  of  $2,700.  The  Appellate  Div&ion 
affirmed  the  surro^te's  decision  and  findings,  but  refused  to  allow  the  note 
as  a  payment  on  the  ground  that  it  was  not  a  payment. 

After  the  revocation  of  the  letters  testamentary,  but  before  his  discharc^e  as 
executor,  the  late  executor  and  another  were  appointed  administrators  of  the 
estate  of  the  deceased.  Thereafter  such  executor  paid  in  cash  the  balance 
due  his  counsel,  and  on  his  accounting  as  administrator  claimed  reimburse- 
ment from  the  estate. 

Held,  that  the  balance  paid  to  the  attorney  could  not  be  paid  out  of  the 
funds  of  the  estate  unless  it  was  credited  to  the  executor  upon  his  accounting 
as  such; 

That  it  was  not  the  intention  of  the  Appellate  Division  on  the  appeal 
from  the  decree  allowing  the  note  as  a  payment  to  hold  that  the  executor 
might  not  be  allowed  wr  a  proper  obligation  incurred  by  him  in  the  course 
of  administration,  but  which  was  not  in  fact  paid  until  after  his  letters  were 
revoked; 
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That  the  executor  was  not  entitled  to  be  credited  with  sudi  sum  upon 
his  accounting  as  administrator,  but  th.it  lie  bhould  be  permitted  to  mo^e  for 
leave  to  open  his  account  as  executor  and  to  file  a  supplemental  account 
embracing  the  item.    Matter  of  Blaib 116 

2.  DUtrUmtion  of  personal  property —  it  passes  to  a  nephew  and  niece 

nnd  uncle  and  aunt,  hut  not  to  tfie  descendants  of  deceased  uncles  and  aunts.] 
Under  subdivision  12  of  section  2732  of  the  Code  of  Civil  Procedure,  as 
amended  by  chapter  819  of  the  Laws  of  1898,  providing,  *'  Representa- 
tion shall  be  admitted  among  collaterals  in  the  same  manner  as  allowed  by 
law  in  reference  to  real  estate,"  where  a  woman  dic^  leaving  surviving  her 
no  husband,  brother,  sister,  ancestor  or  descendant,  but  leaves  a  nephew  and 
nieoe,  the  only  children  of  a  previously  deceased  brother,  and  no  other  chil- 
dren or  descendants  of  bn^thers  or  sisters,  and  also  two  uncles  and  two  aunts 
and  many  children  and  descendants  of  deceased  uncles  and  aunts,  her  per- 
sonal property  is  to  be  divided  between  the  nephew  and  niece  and  the  surviv- 
ing uncles  and  aunts,  all  of  whom  are  of  equal  degree  of  consanguinity  to 
the  decedent,  and  as  the  uncles  and  aunts  of  the  decedent  would  not  be 
heirs  in  case  the  property  were  real  estate,  the  children  and  descendants  of 
the  deceased  uncles  and  aunts  are  not  entitled  to  take. 

Matter  of  Davenport 191 

3.  Jurijfdiction  —  a  non-resident  executor  of  a  deceased  non-resident  of 

the  State  of  New  York  is  a  proper  party  to  an  action  in  relation  to  an  estate  in 
which  the  deceased  was  entitled  to  an  interest.}  In  an  action  brought  in  the 
Supreme  Court  of  the  State  of  New  York  by  the  executor  of  a  person  who, 
under  the  will  of  a  deceased  resident  of  that  State,  was  entitled  to  one-third  of 
the  residuary  estate  of  the  testator,  to  recover  from  his  executors,  who  had 
been  appointed  in  the  State  of  New  York  where  the  will  was  admitted  to 
probate,  such  one-third  share,  the  court  has  jurisdiction  of  the  person  of  an 
«xecutor  of  another  beneficiary  entitled  to  a  one-third  interest  in  the  resid- 
uary estate  under  the  testator's  will,  although  such  executor  WhS  appointed 
in  the  State  of  Massachusetts,  of  which  State  the  deceased  beneficiary  was 

41  resident  at  the  time  of  her  death.    Stone  v.  Deharbst 549 

4.  Action  against  tTie  president  of  a  bank  for  loaning  money  on  worth- 
less securities  —  it  survives  his  death.]  An  action  brought  by  a  bank  against 
the  president  thereof  to  recover  damages  resulting  from  the  acts  of  the  presi- 
dent in  unlawfully,  imprudently  and  negligently,  without  the  authority  of 
the  bank,  loaning  moneys  of  the  bank  upon  unmarketable  and  comparatively 
valueless  securities,  is  an  action  for  a  wrong  done  to  the  property,  rights  and 
interests  of  the  plaintiff,  and  in  the  event  of  che  death  of  the  president  of 
the  bank,  the  cause  of  action  will  survive  against  his  legal  representatives 
under  the  provisions  of  the  Revised  Statutes  (4  R.  S.  [8th  ed.  ]  2671,  §  1.) 

Seventeenth  Ward  Bank  v.  Webster 228 

6.  Admission  in  an  answer — competency  of,  where  an  amended  answer 

is  served.]  An  admission  contained  in  an  original  answer  interposed  by 
executors  may  be  read  in  evidence  against  them  in  the  action,  although  an 
amended  answer  has  been  served  containing  no  such  admission  and  denying 
the  matter  admitted  in  the  original  pleading.    Breesb  v.  Graves 822 

6. B^eetion  of  a  claim  against  n  decedent* s  estate  —  it  may  be  determined 

by  the  surrogate.]  The  Surrogate's  Court  has  power  to  determine  whether 
or  not  a  claim  against  a  decedent's  estate  has  been  rejected,  and  to  declare  it 
allowed  if  found  to  have  been  presented  and  the  rejection  to  have  been 
unduly  delayed.    Potts  v.  Baldwin 484 

7. Notice  required  of  its  r^ection  —  Short  Statute  of  Limitations.]    The 

filing,  in  a  proceeding  instituted  by  the  executor  of  the  decedent's  estate,  to 
which  the  claimant  was  an  involuntary  party,  of  a  notice  of  rejection,  does 
not  obviate  the  necessity  of  bringing  knowledge  of  the  rejection  of  the 
claim  home  to  the  claimant  in  order  that  the  six  months'  Statute  of  Limita- 
tions may  be  set  running  against  lier. 

The  presence,  when  the  rejection  was  made,  of  the  accounting  executor's 
attorney,  who  was  also  the  attorney  for  the  claimant,  is  not  notice  to  the 

App.  Div.— Vol.  LXYII.        42 
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SXXGTJTOB  AND  AT>TWTN1STBAT0B  —  Continued.  paob. 

claimant  of  the  rejection,  it  not  appearing  that  such  attorney  then  appeared 
for  the  claimant. 

A  suggestion  made  by  the  counsel  for  the  executor  who  filed  the  rejection, 
when  (uscussing  before  the  surroji:ate  the  question  of  submitting  the  claim 
to  the  surrogate,  that  an  action  be  brought  and  the  matter  be  tri^  before  a 
referee,  does  not  operate  to  suspend  the  Statute  of  Limitations.    Id. 

8. Bait  against  a  mrviving  joint  maker  of  a  note  and  the  leaal  repretenta- 

tives  of  the  deceased  maker.  ]  The  personal  representatives  of  a  deceased  joint 
maker  of  a  promissory  note  may  be  joined  with  the  surviving  joint  makers 
in  an  action  upon  the  note;  but  in  order  to  maintain  the  action  against  such 
personal  representatives  it  must  appear  that  the  plaintiff  has  exhausted  her 
remedies  against  the  surviving  joint  makers  or  that  the  latter  are  insol- 
vent.   Id. 

"FALSE  IMF&I80NMENT—  The  commitment  of  an  aUeged  ineane  perwn 
to  an  atylum  upon  the  petition  of  his  eon-in-law  is  not  authorised — tohat  phy- 
sician^ urtificaie  does  not  shout  insanity."]  The  commitment  of  an  alleged 
insane  person  to  an  asylum  upon  the  petition  of  his  son-in-law  is  not  author- 
ized, and  a  certificate  of  two  physicians,  stating  that  such  person  is  insane 
and  a  proper  subject  for  custody,  but  adding  theteto,  '*  We  are  inclined  to 
call  him  'devilish '  instead  of  insane/'  does  not  establish  insanitv  on  his  pArt, 
and  an  action  for  false  imprisonment  will  lie  against  the  son-in-law  petition- 
ing for  his  confinement  in  an  insane  asylum.     Wash£r  v.  Slates 885 

FALSE  BBPBBSENTATION  —  Allegations  that  a  purchase  of  stock  was 
induced  by  false  representations — what  must  be  stated  in  order  to  allege  fhiwL} 
1.  An  allegation  in  the  complaint  in  an  action  to  the  effect  **  That  the  afore- 
said statements,  made  by  the  said  directors  as  to  the  assets  and  liabilities  of 
the  said  Traders'  Fire  Insurance  Company,  were  made  to  the  plaintiff,  not  as 
expressions  of  belief  or  opinion,  but  as  true  to  the  knowledge  of  the  parties 
making  them  on  behalf  of  the  defendant;  and  with  the  intent  that  the  plain-  i 

tiff  should  act  upon  them;  that  the  plaintiff  relied  on  the  same  and  would  not  | 

have  purchased  the  said  shares  if  the  true  assets  and  liabilities  of  the  said  i 

insurance  company  had  been  known  to  it.    That  by  reason  of  the  falsity  of  j 

such  statements,  the  said  contract  for  the  purchase  of  the  said  shares  by 
this  plaintiff  from  the  defendant  is  fraudulent  and  void,  and  the  plaintiff  | 

is  entitled  to  recover  the  consideration  paid  therefor,"  is  not  a  sufficient  alle-  i 

gation  of  fraud,  inasmuch  as  it  does  not  allege  that  when  the  statements  were  { 

made  they  were  known  by  the  directors  to  be  false.    Garrett  Co.  v.  Astor.  Gd5 

2. Allegations  both  of  fraud  and  mistake  are  not  demurrable.'^    Semible, 

that  where  a  complaint  states  but  a  single  cause  of  action  to  rescind  a  con- 
tract of  sale  and  to  recover  the  purchase  price,  the  fact  that  the  plaintiff  has 
stated  two  definite  grounds  of  relief,  viz.,  fraud  and  mutual  mistake,  does 
not  render  the  complaint  demurrable.    Id. 

8. Election  between  them  cU  the  trial.]    SemUe,  that  the  plaintiff  upon 

the  trial  of  the  case  might  be  required  to  elect  the  ground  upon  which  he  pro- 
poses to  stand.    Id. 

See  Fraud. 

FEES  —  Of  a  real  estate  broker. 

See  Principal  and  Agent. 

FIBE  —  Insurance  against. 
See  Insurance. 

FIBE  LIMITS  —  Of  a  city — building  constructed  in  violation  {f. 
See  Municipal  Corporation. 

FOBEGLOSUBE  —  Of  mortgages. 
See  Mortgage. 

FOBEIGN  OOBFOBATION: 

See  Corporation. 

FOBBIGNLAW: 

See  Conflict  op  Law. 
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Paox. 
FOBBST  PBESEBVE  —  Meamre  of  damages  of  an  owner  of  a  stumpage 
right  taken  by  the  State. 

See  Eminent  Domain. 

FRANCHISE  TAX  : 
8m  Tax. 

FBATTD  —  Allegatiom  that  a  purchase  of  stock  w<u  induced  by  false  refwe- 
sentatioTis — what  must  be  stated  in  order  to  aUege  fraud  —  allegations  both  of 
fraud  and  mistake  are  not  demurrable —  election  between  them  at  the  trial. 

See  Garrett  Co.  «.  Abtor 595 

Protf  required  of  a  purchaser  of  a  note,  which  is  shown  to  have  had  a 

fraudulent  inception  —  what  proof  requires  the  submission  of  the  question  oftlte 
plaintiff* s  good  faith  to  the  jury. 

See  Cahen  v.  Everitt 86 

The  inference  in  favor  of  honesty  applies  as  well  to  a  fraud  upon  the 

law  as  to  fraud  in  fact. 

See  Perry  v.  Booth 285 

Injunction  to  prevent  actsofintimidaiion,  force  or  fraud  by  a  trade  union. 

iSstfBEATTIEV.  CaLLANAN 14 

Mortgage  procured  by  fraud — innocent  mortgagees  protected. 

See  Austen  v.  Richardson 166 

See  Fraudulent  Conveyance. 

F&AUDTTLBKT  OONVEYANCE  —  Summary  proceedings  in  the  New  York 
Municipal  Court  —  defended  on  the  ground  that  an  assignment  of  the  lease  to 
the  party  instituting  them  was  fraudulent  as  to  creditors.]  1.  Where  a  person 
claiming  possession  of  certain  premises,  under  an  assignment  of  a  lease  exe- 
cuted hy  the  lessee  shortly  before  he  was  adjudged  a  bankrupt,  institutes 
summary  proceedines  in  the  Municipal  Court  of  the  city  of  i^ew  York  to 
recover  possession  of  such  premises  from  a  person  claiming  under  an  assign- 
ment of  the  lease  executed  by  the  receiver  of  the  lessee  appointed  in  bank- 
ruptcy proceedings,  and  the  respondent  attacks  the  assignment  of  the  lease 
to  the  petitioner  ou  the  ground  that  it  was  executed  in  fraud  of  creditors,  the 
court  hasiurlsdiction  to  determine  the  issue  of  fraud  as  a  legal  defense. 

WOODS  V.  Garcewich 63 

2. The  decision  of  the  Municipal  Court  is  a  bar  to  an  action  in  equity 

to  set  aside  the  assignment.]  If  it  determines  such  issue  in  favor  of  the 
petitioner  and  grants  a  final  order  awarding  the  latter  possession  of  the 
premises,  such  final  order  cannot  be  attacked  collaterally  and  is  a  bar  to  an 
action  in  equity  brought  by  the  respondent  to  have  the  assignment  cf  the 
lease  to  the  petitioner  declared  void.    Id. 

8. Preference — action  by  one  creditor  on  behalf  of  himsdf  and  others  to 

set  aside  a  transfer  of  an  insurance  polieu  by  a  deceased  insolvent  debtor.]  An 
action  brought  by  a  creditor  of  an  alleged  deceased  insolvent  debtor  on 
behalf  of  himself  and  other  creditors  to  set  aside  a  transfer,  made  by  the 
decedent  to  the  individual  defendant,  of  a  life  insurance  policy  issued  by 
the  defendant  insurance  company,  on  the  ground  that  the  transfer  was  pro- 
cured by  undue  influence  and  was  in  fraua  of  creditors,  is  entitled  to  a  pref- 
erence under  subdivision  5  of  section  791  of  the  Code  of  Civil  Procedure. 

Rattle  v.  Mutual  Life  Insurance  Co 12 

4.  Action  to  set  aside  a  cliattel  mortgage  — jurisdiction  of  the  Supreme 

Court  over  such  an  action  brouaht  by  a  trustee  in  bankruptcy.]  A  State  court 
is  not  debarred  by  the  provisions  of  the  Bankruptcy  Act  of  1898  from  taking 
jurisdiction  of  an  action  brought  by  a  trustee  in  bankruptcy  to  set  aside  a 
chattel  mortgage  and  bill  of  sale  as  fraudulent  and  void,  and  to  enjoin  the 
defendant  from  interfering  with  the  propertv  described  in  said  instruments, 
or  claiming  any  title  thereto  at  a  sale  thereof  by  the  plaintiff. 

Small  v.  Muller 148 

5.  Sale  of  the  chattels  not  ordered  before  -final  judgment.]    An  order 

appointing  a  receiver  of  non-perishable  property  pendente  lite  should  not  con- 
tain a  provision  authorizing  him  tu  sell  the  property  before  final  judgment. 
Id. 
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FSIVOLOXrS  PLEADING: 

J3ee  Plbading. 

PAOK. 

OLOVEBSVUiLE  —  NiiiMncs  —  ordinance  at  to  the  hind  ofbuildinge  which 
may  be  constructed  in  the  fire  limits  of  a  city — a  change  therein  must  be  made 
in  the  manner  required  thereby — right  to  remone  buildings  which  molate  it. 

See  Griffin  v.  City  of  Glovbrsvillb 403 

OUABANTY: 

See  Principal  and  Surety. 

OUABBIAK  AND  WABS> -' Accounti7ig  bvthe  administrator  of  a  deceased 
general  guardian  —  wlien  a  suit  lies  against  the  sureties  on  the  guardian's 
bond.]  1.  Where,  on  an  accounting  by  the  administrator  of  the  estate  of  a 
deceased  general  guardian  of  an  infant,  a  decree  is  rendered  adjudging  that 
the  deceased  guardian  was  chargeable  with  a  certain  sum,  it  is  not  necessary 
that  all  remedies  against  the  i^ministrator  by  execution  or  contempt  pro- 
ceedings shall  be  first  exhausted  before  recourse  may  be  had  to  the  liability 
of  the  sureties  on  the  guardian's  bond,  as  by  section  2G06  of  the  Code  of 
Civil  Procedure  it  is  provided  that  "With  respect  to  the  liability  of  the 
sureties  in,  and  for  the  purpose  of  maintaining  an  action  upon,  the  dece- 
dent's official  bond,  a  decree  against  his  executor  or  administrator,  rendered 
upon  such  an  accounting^,  has  the  same  effect  as  if  an  execution  issued  upon 
a  surrogate's  decree  against  the  property  of  decedent  had  been  returned 
unsatisfied  during  decedent's  lifetime."    Van  Zandt  v.  Grant 70 

2. His  successor  may  sue.]    An  action  to  enforce  the  liability  of  the 

sureties  on  the  deceased  guardian's  bond  may  be  maintained  by  the  latter'a 
successor.    Id. 

8. Bond  required  of  such  successor.]    Such  successor  should  be  required 

to  give  a  bond  in  an  amount  at  least  twice  the  value  of  any  property  in  his 
hands  added  to  the  amount  which  the  administrator  is  adjudged  to  pay  over 
to  him.    Id. 

4 Objection  that  the  plaintif  is  not  the  real  party  in  interest  does 

not  question  his  legal  capacity  to  »ue.]  An  allegation  contained  in  the  answer 
interposed  in  such  an  action,  that  the  plaintiff  is  not  the  real  party  in  interest, 
does  not  raise  the  objection  that  he  has  not  legal  capacity  to  sue. 

Qucsre,  whether  such  an  action  can  be  maintained  by  a  guardian  ad  litem 
of  the  Infant.     Id. 

OXTN  —  Liability  of  a  manufacturer  of,  to  one  injured  while  using  it. 
See  Negligence. 

HABLBM  BIVEB  —  T^tle  to  the  marshes  on. 
See  Municipal  Corporation. 

HIGHWAY — In  town — neglect  to  put  barriers  upon  the  sides  of  a  bridge. 
See  Kegligencb. 

HUSBAND  AND  WIFE  ^  Mi^oinder  of  causes  of  action  ^alienation  of 
a  wif€s  affections  and  eontersion  of  personal  property — when  they  do  not  arise 
ifut  of  tlie  same  transcustion.]  1,  A  cause  of  action  to  recover  damages  for 
the  alienation  by  the  defendant  of  the  affections  of  the  plaintiff's  wife  can- 
not be  joined  with  a  cause  of  action  to  recover  damages  for  the  conversion 
by  the  defendant  and  the  plaintiff's  wife  of  personal  property  belonging  to 
the  plaintiff,  where,  although  the  wife's  physical  abandonment  of  the  plain- 
tiff was  simultaneous  with  the  taking  of  the  property,  the  alienation  of 
her  affections  occurred  prior  to  such  conversion.    Crowell  v.  Truesdell.  502 

2.  Arrest  —  motion  to  reduce   bail — what  is  not  a  waiver  thereof.] 

Where  the  plaintiff  in  an  action  to  recover  $100,000  damages  for  the  aliena- 
tion of  his  wife's  affections,  obtains  an  order  of  arrest  from  a  justice  of  the 
Supreme  Court,  the  defendant,  by  giving  bail  which  was  fixed  at  $20,000 
without  objection  and  without  reserving  his  right  to  make  a  motion  to 
reduce  the  amount  thereof,  does  not  waive  his  right  to  make  such  a  motion 
under  section  667  of  the  Code  of  Civil  Procedure.    Sibley  t>.  Smith 514 

3.  Aetnal  rttstodyis  nM  essential]    The  right  to  make  such  a  motion 

is  not  restricted  to  a  case  in  which  the  defendant  is  in  actual  custody.  Id. 
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HUSBAND  AND  WIFE  —  Continued.  PAom. 

4.  A  married  wotnan  can  recover  damages  only  for  pain  and  physical 

impairmerU.^  A  married  woman,  who  sustains  personal  iniuries  through 
the  negligence  of  a  third  person,  is  not  entitled  to  recoYer  for  loss  of  services 
or  for  expenses  of  medical  or  surgical  treatment;  she  can  only  recover  such 
damages  as  will  fairly  compensate  her  for  the  pain  and  suffering  and  phys- 
ical impairment  which  she  has  sustained.    Austin  v.  Bartlbtt 812 

5. Res  ad  judicata  — judgment  in  an  action  for  separate  maintenance'^ 

it  does  not  bar  a  suit  for  necessaries.^  A  judgment  aismissing  the  complaint,  in 
an  action  brought  by  a  wife  against  her  husband  for  separate  maintenance 
is  not  a  bar  to  an  action  subsequently  brought  against  the  husband  for  neces- 
saries furnished  to  the  wife  by  a  person  who  was  not  a  party  to  the  former 
action.     Oolb  v.  Dersbsm 221 

6.  Duty  of  a  hwband  to  support  his  wife.]    A  husband  is  bound  to 

support  his  wife  in  the  absence  of  either  an  agreement  or  decree  of  the  court 
relieving  him  from  that  burden,    id. 

7.  His  liability  for  necessaries  furnished  to  his  wife— presumption  of 

the  wife^s  agency.]  In  an  action  brought  against  the  husband  to  recover  for 
necessaries  furnished  to  the  wife  by  the  plaintiff  while  the  wife  was  livina; 
with  the  plaintiff  apart  from  her  husband,  testimony  given  by  the  defendant 
that  shortly  after  his  wife  left  his  house  he  demanded  her  return  and  told  the: 
plaintiff  that  he  did  not  want  her  to  harbor  his  wife  and  that  he  was  readj 
and  willing  to  provide  for  her  at  his  own  home,  does  not,  as  a  matter  of  1aw» 
rebut  the  presumption  of  the  wife's  agency  for  her  husband  in  respect  to  the 
necessaries,  where  there  is  evidence  tending  to  show  that  the  separation  of 
the  husband  and  wife  was  due  to  the  husband's  fault  and  that  he  never 
thereafter  contributed  anything  to  her  support  except  by  order  of  the  court. 
Id. 

8. Transfer  of  stock — when  not  made  in  contemplation  of  death.]    What 

transfer  of  strxsk,  by  a  husband  to  his  wife,  is  not  made  in  contemplation  of 
death  or  to  take  effect  after  death,  within  the  meaning  of  the  Transfer  Tax 
Act,  considered.    Matter  of  Mahlstedt 176 

IDENTIPIG  ATION  —Of  the  payee  of  a  check  by  the  indorsement  thereof  by 
the  drawer. 

8ee  Bills  and  Notss. 
IDIOT: 

See  Insane. 

IMBECILE: 

See  Insane. 

IMPBISONMENT-- /ncmZ  action. 
See  Arrest. 

INDICTMENT —  For  manslaughter,  conviction  thereunder  of  an  assault— a 
motion  for  a  discharge  of  the  prisoner  raises  the  question  as  to  the  right  to  so  con- 
vict him  —  a  motion  fo7'  a  new  trial  is  unnecessary. 

See  People  «.  Cox 844 

A  verdict  sustained  where  only  one  of  several  counts  in  an  indictment  is 

good  —  consviracy  to  depress  the  value  of  stocks  —  what  is  the  equivalent  of 
**  eircuUUes." 

See  People  v.  Goslin 16 

INDORSEMENT—  Of  negotiable  paper. 
See  Bills  and  Notes. 

INFANT  —  When  on  appeal  a  child  will  not  be  presumed  to  have  been  sui 
juris.]  Where  the  record  ^n  an  appeal  from  a  judgment  dismissing  a  com- 
plaint in  an  action  for  personal  injuries  discloses  the  fact  that  the  plaintiff  is 
an  infant,  but  does  not  establish  her  ac^e.  the  Appellate  Division  will  not 
assume  that  she  is  sui  juris  in  the  face  of  evidence  that  she  was  a  school  firl 
and  was  referred  to  by  the  witnesses  as  "this  little  girl;"  that  one  of  her 
playmates  was  nine  vears  old  at  the  time  of  the  trial,  which  occurred  nine 
months  after  the  accident,  and  that  the  plaintiff  was  carried  to  and  from  the 
hospital.    MoRRissET  v.  Smith 189 
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INFORMATION: 

8^6  Indictment. 

INFORMATION  AND  BELIEF  — ^n  affidavit  an,  when  an  inmffieient 
bcuM  Jor  an  attachment. 

See  Attachkent. 

IK  JtJNCnON  —  Enjoining  the  forecUmire  cf  a  mortgage  given  by  one  eoten- 
ant,  until  the  determination  of  a  partition  suit. 

See  Post  v.  Banks 187 

To  prevent  iUegal  acts  of  a  trade  union. 

iSw  Bbattie  t>.  Callanan 14 

INJITRY: 

Itee  Negligence. 

INSANE  —  False  imprisonment — the  commitment  of  an  alleged  insane  person 
toanasylum  upon  the  petition  of  his  soii-tn-law  is  not  autliorized  —  what  phy- 
sicians certificate  does  not  show  insanity.]  1.  In  an  action  to  recover  damages 
for  false  imprisonment  it  appeared  that  the  defendant,  who  was  a  son-m* 
law  of  the  plaintiff,  instituted  a  proceeding  to  have  the  plaintiff  confined 
in  an  insane  asylum,  based  upon  his  own  verified  petition  and  a  certificate 
of  lunacy  made  by  two  medical  examiners  upon  the  blank  form  furnished 
by  the  State  Commissioner  in  Lunacy  pursuant  to  the  statute;  that  in  the 
printed  portion  of  the  blank  the  examiners  certified  that  the  plaintiff  was 
msane  and  a  proper  subject  for  custody  and  treatment  in  some  institution 
for  the  insane,  but  in  a  subjoined  statement  of  their  observations  of  the 
plaintiff's  conduct  they  certified:  **  We  are  inclined  to  call  him  '  devilish* 
instead  of  insane,** 

On  the  petition  and  the  accompanying  certificate  the  county  judge,  with- 
out personal  service  upon,  or  notice  to,  the  plaintiff,  committea  him  to 
an  insane  asylum,  and  on  the  following  day  made  a  certificate  that  he  had 
dispensed  with  personal  service  upon  the  plaintiff  for  the  reason  "that 
.pauent  would  not  comprehend  motive  of  the  proceeding." 

Beld,  that  the  order  of  commitment  constituted  no  protection  to  the  defend- 
ant, as  the  petition  and  the  certificate  did  not  confer  jurisdiction  on  the 
county  judfe  for  the  reason  that  under  section  62  of  the  Insanity  Law 
(Laws  of  1896,  chap.  645)  a  son-in-law  of  an  alleged  insane  person  has  no 
authority  to  make  an  application  for  his  commitment  to  an  insane  asylum, 
and  also  because  the  certificate  of  the  medical  examiners  accompanying  the 
petition  did  not  show  that  the  plaintiff  was  insane  as  requirea  by  section 
61  of  the  statute.    Washer  v.  Slater 885 

2.  Committee  of  a  lunatic — di^niisements  of  the  petitioner  for  his 

appointment  —  how  they  may  be  paid.]  Assuming,  without  deciding,  that 
upon  the  appointment  of  a  committee  of  the  property  of  a  lunatic,  the  court, 
under  section  2386  of  the  Code  of  Civil  Procedure,  mtut  direct  him  to  pay 
out  of  the  funds  in  his  hands  the  necessary  disbursements  of  the  petitioner, 
the  latter,  through  his  attorney,  may  consent  that  the  court  direct  that  a  part 
of  the  disbursements  be  paid,  not  out  of  the  funds  in  the  hands  of  the  com- 
mittee, but  out  of  other  moneys  belonging  to  the  incompetent  person. 

Matter  op  Ashley 188 

8.  Lease  —  right  of  reneuxU — insanity  of  an  assignee  of  the  lessor.] 

The  fact  that  an  assignee  of  a  lease  is  insane  is  not  a  ground  for  refusing  a 
right  of  renewal  at  a  rent  to  be  determined  by  an  appraiser. 

Wurster  v.  Armfield 158 

INSOLVENCY : 

See  Bankruptcy. 

INSPECTION  —  Of  books  and  papers. 
See  Discovery. 

INSTJBANCE  —  Life  insurance  policy — in  an  action  thereon  against  the  Ufe 
insurance  company,  a  third  person  claiming  to  be  entitled  to  the  ^fe  insurance 
money  is  not  a  proper  party  d^endant.\  1.  The  complaint  in  an  action 
brought  to  recover  upon  two  polices  of  life  insurance  issued  by  the  defend- 
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ant  insurance  companj  upon  the  life  of  John  McCabe  (a  brother  of  the  plain- 
tiff's husband,  Francis  McCabe)  alleged  that  Michael  McCabe  was  the  bene- 
ficiary originally  designated  in  one  of  the  policies,  and  that  the  personal 
representatives  of  John  McCabe  were  the  beneficiaries  originally  designated 
in  the  other  policy,  and  that,  pursuant  to  the  terms  of  the  policies,  the  plain- 
tiff had  been  substituted  as  the  beneficiary  under  each  of  them.  It  further 
alleged  that  the  insured  had  died  and  that  the  defendant  refused  to  pay 
the  amount  of  such  policies  to  the  plaintiff.  Michael  McCabe  was  maae  a 
party  to  the  action  both  individually  and  as  administrator  of  John  McCabe. 
With  respect  to  the  first-mentioned  policy  the  complaint  alleged  that  the 
defendant,  Michael  McCabe,  "claimed  a  right  or  interest  in  said  above- 
described  policy  adverse  to  this  plaintiff,  and  has  claimed  to  be  entitled  to 
payment  thereof  as  the  beneficiaiy  originally  designated,  and  has  demanded 
payment  thereof  to  him  from  said  defendant  company,  and  has  induced  said 
company  to  withhold  payment  thereof  from  plaintiff,  and  has  disputed  plain- 
tiff's right  thereto  as  such  beneficiary  as  hereinabove  shown,"  and  that  in 
order  to  prevent  a  multiplicity  of  suits  the  plaintiff  desired  the  court,  sitting 
as  a  court  of  equity,  to  determine  the  rights  of  the  parties. 

With  respect  to  the  other  policy  it  alleged  that  Michael  McCabe  claimed 
said  funds  as  the  administrator  of  the  estate  of  John  McCabe  and  had  induced 
the  defendant  company  to  withhold  payment  thereof. 

Judgment  was  demanded  that  the  plaintiff  be  declared  to  be  the  sole  bene- 
ficiary m  the  two  policies,  and  that  she  recover  the  amount  thereof  from  the 
defendant  insurance  company,  and  that  Michael  McCabe  be  declared  to  have 
no  claim  upon  the  moneys  due  under  the  policies. 

BM,  that  the  complaint  did  not  stato  a  cause  of  action  against  Michael 
McCabe  either  individually  or  as  administrator; 

That  Michael  McCabe,  either  individually  or  as  the  administrator  of  John 
McCabe,  was  not  a  necessary  party  to  the  determination  of  any  question  at 
issue  between  the  plaintiff  and  the  insurance  company  and  could  not  be 
affected  by  any  judgment  rendered  upon  such  question; 

That  the  action  was  one  at  law  and  could  not  be  maintained  as  one  of 
interpleader; 

That  section  447  of  the  Code  of  Civil  Procedure,  which  provides  that  any 
person  may  be  made  a  defendant  who  has,  or  claims,  an  interest  in  the  con- 
troversy adverse  to  the  plaintiff,  or  who  is  a  necessary  party  defendant  for  the 
complete  determination  or  settlement  of  a  question  involved  therein,  did  not 
authorize  the  plaintiff  to  make  Michael  McCabe  a  party  defendant. 

McCabe  v,  McCabe 589 

2.  Whether  an  insured  wcu  a  suieids,  when  a  question  for  the  jury.]    In 

an  action  upon  a  policy  of  life  insurance,  in  which  the  question  litigated  was 
whether  the  insured  had  committed  suicide,  it  appeared  Uiat  the  insured 
registered  at  a  hotel  at  about  eight  o'clock  in  the  evening  and  then  went  to 
his  room;  that  on  the  following  morning  he  was  found  dead  in  the  room,  the 
door  of  which  was  locked  on  ue  inside;  that  three  lettera  written  by  him, 
the  contents  of  which  did  not  appear,  were  found  in  the  room,  one  directed 
to  his  wife,  one  to  the  chief  of  police  and  one  to  his  employer.  A  box  of 
white  powder  was  found  on  the  bureau  and  a  glass  containing  a  sediment.  A 
physician  testified  that  he  had  tasted  the  powder  and  the  contents  of  the 
glass  and  thought  the  substance  was  corrosive  sublimate,  but  that  he  had 
made  no  test  sufficient  to  enable  him  to  express  an  opinion  about  it. 

It  further  appeared  that  the  insured  was  found  lying  on  the  bed  in  a  com- 
posed and  natural  attitude,  with  his  limbs  straight,  and  there  was  evidence 
that  if  a  pereon  dies  from  tiie  use  of  corrosive  sublimate  he  dies  in  excruciate 
ing  affony,  and  in  a  state  of  convulsion  with  his  limbs  drawn  up  and  dis- 
torteof.    No  other  poison  than  corrosive  sublimate  was  suggested. 

Held,  that  the  question  whether  the  insured  met  his  death  by  suicide  was 
properly  submitted  to  the  jury,  and  that  a  verdict  in  favor  of  the  plaintiff 
should  not  be  disturbed.    Harms  v.  Metropolitan  Life  Ins.  Co 189 

3.  Employment  of  a  firm  to  effect  insurance  —  xohen  a  contract  therrfor 

is  enforeible  by  an  assignee  and  successor  of  the  firm.]  A  contract  by  which  a 
firm,  one  of  the  parties  thereto,  is  employed  to  secure  policies  of  fire 
insurance  for  the  other  party  thereto,  and  which  provides,  "  it  is  understood 
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and  agreed  that  all  of  the  terms,  conditions  and  covenants  in  this  agreement 
shall  be  and  are  binding  upon  all  the  legal  representatives,  successors  and 
assigns  of  all  the  parties  hereto/'  is  assignable  by  the  firm,  and  a  person  who 
claims  both  as  assignee  of  the  contract  and  as  the  successor  of  the  firm  may 
maintain  an  action  to  recover  damages  for  the  breach  thereof  by  the  other 
party  thereto.    Tannekbaum  c.  Greenwald 47S 

4.  Endenee  as  to  an  increase  in  tJu  insurance  raUs.]    Where  the  alleged 

breach  consists  in  the  refusal  to  take  and  pay  for  policies  of  fire  insurance, 
which  the  assignee  of  the  firm  has  procured  to  take  the  place  of  existing 
policies,  evidence  offered  by  the  defendant .  that  more  than  four  months  after 
such  assignee  had  procured  and  delivered  the  policies  the  insurance  rates 
were  increased  by  a  large  number  of  fire  insurance  companies,  is  not 
admissible.    Id, 

5.  Capital  stock  notes  gir>en  to  mutual  fire  ineurance  companies  —  wfien 

they  become  due,]  Under  sections  111,  113  and  116  of  the  Insurance  Law 
(Laws  of  1892,  chap.  690)  capital  stock  notes  made  to  the  order  of  a  mutual 
fire  insurance  company  become  due  and  payable  only  when  necessary  to  meet 
current  obligations  or  liabilities  and  then  not  until  after  an  assessment,  notice 
and  demand.    Raegbnbr  v.  Mediccs. 1^ 

6. Statute  of  Limitations.]     The   six-year   Statute   of  Limitations, 

applicable  to  ordinary  promissory  notes  payable  on  demand,  does  not  apply 
to  them.    Id, 

7. Fire  eauied  by  negligence  —  subrogation  of  tJie  insurance  company  to 

the  right  of  action  of  the  ineured.]  A  fire  insurance  company,  which  pays 
a  loss  occasioned  by  the  negligence  of  a  third  person,  thereupon  becomes 
subrogated  to  the  insured's  right  to  bring  an  action  against  the  third  person 
to  recover  the  damages  resulting  from  such  neglieence. 

Qerman-Am.  Ii78.  Co.  f>.  Standard  Qas  Co 531^ 

8. The  action  by  the  insurance  company  is  not  triable  at  Special  Term.  ] 

The  fact  that  the  insurance  company  obtained  by  subrogation  its  right  to 
maintain  the  action  does  not  change  the  character  of  the  action  and  make 
it  one  triable  at  a  Special  Term.    2d. 

9. Obligation  of  a  gas  company  making  a  connection.]    A  pw  company 

which  undertakes  to  make  an  additional  connection  on  the  premises  of  a  con- 
sumer, whether  for  a  direct  compensation  or  for  the  indirect  benefit  that  it 
would  receive  in  consequence  of  the  increase<l  use  of  gas,  assumes  the 
obligation  to  provide  a  skilled  workman  to  perform  the  work  and  to  use 
in  making  the  connection  ordinary  care  and  prudence  commensurate  with 
the  work  to  be  done  and  the  dangers  arising  from  the  situation  and  con- 
ditions surrounding  it,  and  for  a  failure  thus  to  carefully  perform  the  work 
the  gas  company  is  liable  for  any  injury  sustained  by  the  consumer  there- 
from.   Id. 

10. What  is  negligetiee  in  testing  a  gas  pipe,]    Where  the  connection 

was  made  in  a  picture  gallery,  the  walls  of  which  were  covered  with 
pictures  hung  upon  a  cotton  flannel  substance,  and  the  workman,  after 
unsuccessfully  tiying  to  discover  the  whereabouts  of  a  leak  in  the  pipe  by 
his  sense  of  smell,  passed  a  lighted  match  along  the  pipe  with  the  result  that 
the  gas  ignited  at  a  point  about  two  and  one-half  inches  from  the  wall 
where  there  was  a  small  leak  made  by  a  sandhole  in  the  pipe,  and  the 
flame  communicated  to  the  cotton  flannel  on  the  wall,  the  question  whether, 
considering  the  location  of  the  pipe  and  the  material  that  surrounded  it^ 
the  workman  was  negligent  in  using  a  lighted  match  to  look  for  the  leak,  is 
one  of  fact  for  the  jury.    Id, 

11. Agency  of  the  workman.]    In  such  a  case  the  workman  is  the  agent 

of  the  gas  company  and  not  of  the  consumer.    Id. 

13.  The  retention  of  proofs  of  loss  waives  d^eeis  therein,]  An  insur- 
ance company,  which  receives  and  retains  proofs  of  loss  without  pointing  out 
alleged  defects  therein,  is  estopped  from  setting  up  such  alleged  defects  as 
a  defense  t  >  an  action  upon  the  policy. 

Cumbcer  L.  Co.  v.  Associated  Mfrs.'  Ins.  Co 151 
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13.  Duty  of  the  insured  xcliere  an  automatic  sprinkler  freeeee.]    Where 

a  policy  of  fire  msurance  recites  that  it  is  issued  oq  condition  "that  the 
assured  shall  use  due  diligence  to  maintain  in  complete  working  order,  at 
all  times  during  the  full  term  of  this  insurance,  the  Automatic  Sprinkler 
System  now  in  use,  and  that  no  cliange  shall  he  made  in  such  system  with- 
out the  consent  in  writing  first  obtained  of  this  company,"  the  fact  that  after 
the  sprinkling  system  had  been  installed  in  compliance  with  such  condition 
it  was  rendered  inoperative  by  the  freezing  of  the  pipes  and  had  not  been 
completely  repaired  at  the  time  that  the  property  was  destroyed  by  fire, 
although  the  work  of  repair  was  then  in  progress,  will  not  prevent  a  recovery 
under  the  policy.    Id. 

INTEBSTATE  OOMMEBGE  —  The  Pennfylwinia  Railroad  Company  is  tax- 
oMe  on  its  capital  employed  in  its  cab  service  in  New  York  diy. 
See  Tax. 

INTOXICATING  UL^JJOTi'^  Surrender  of  a  liquor  tax  certificate.]  1. 
Section  25  of  the  Liquor  Tax  Law  (Laws of  1896,  chap.  112.  as  amd.  by  Laws 
of  1897,  chap.  312),  which  provides  that  if  the  holaer  of  a  liquor  tax  certifi- 
cate shall  surrender  the  certificate  to  the  officer  who  executed  the  same  and 
shall  present  to  such  officer  a  verified  petition  setting  forth  certain  facts, 
inter  alia  that  the  holder  has  voluntarily  ceased  to  traffic  in  liquors,  such 
officer  shall  execute  duplicate  receipts  for  the  pro  rata  rebate  on  the  certifl< 
cate,  does  not  operate  to  make  the  execution  of  the  duplicate  receipts  ao 
adiudication  of  the  truth  of  the  allegations  contained  in  the  petition,  which 
will  be  binding  upon  the  State  Commissioner  of  Excise,  who  is  charged  with 
the  duty  of  paying  the  rebate.    Pbofle  ex  rel.  Stevenson  Co.  v.  Ltman.  446 

2.  The  burden  of  pi\mng  the  facts  required  to  be  stated  in  the  applica- 
tion therefor  rests  on  the  person  seeking  to  surrender  it.]  Where,  upon  the 
refusal  oi  the  State  Commissioner  of  Excise  to  pay  the  amount  called  for  by 
the  duplicate  receipts,  issued  to  an  assignee  of  the  original  holder  of  the 
license,  the  assignee  procures  an  alternative  writ  of  mandamus  addressed  to 
the  State  Commissioner  of  Excise,  which  alleges,  among  other  things,  that 
the  holder  had  voluntarily  ceased  to  traffic  in  liouors  prior  to  the  surrender 
of  the  said  certificate,  and  that  since  such  surrender  he  had  not  been  arrested 
or  indicted  for  any  violation  of  the  Licjuor  Tax  Law,  and  the  State  Commis- 
sioner of  Excise  serves  a  return  containing  a  denial  of  such  allegations,  it  is 
incumbent  upon  the  assignee  to  establish  the  truth  of  the  allegations.    Id. 

INVENTION: 

See  Patent. 

JOINBEB  —  Of  causes  of  action. 
See  Misjoinder. 

Cf  parties. 

Ses  Party. 

JXTDGE'S  CHABQE  —  To  the  jury. 
See  Trial. 

JTJDOMEirr  —  Of  mortgage  foreclosure — right  of  the  mortgagor  to  compel  an 
assignee  of  the  judgment  {who  is  also  the  ?iMer  of  a  second  mortgage)  to  transfer 
th^  judgment  to  him — effect  of  not  recording  an  assumption  of  a  bond  and  mort- 
gage.] 1.  One  Robbins,  the  manager  of  the  EUicott  Square  Bank  of  Buffalo, 
purcnased  a  leasehold  interest  in  real  property  at  a  foreclosure  sale.  Imme- 
diately thereafter  he  gave  his  bond  accompanied  by  a  mortgage  on  the  prem- 
ises to  secure  a  loan  made  to  him  by  one  Howard.  At  the  same  time  the 
iMtnk,  in  whose  behalf  Robbins  was  acting,  gave  to  Robbins  its  written 
undertaking  to  pay  the  said  bond  and  mortgage  and  to  protect  him  from  any 
liability  on  account  thereof. 

Robbins  then  conveyed  the  premises  to  the  bank  by  a  quitclaim  deed  which 
did  not  contain  any  clause  by  which  the  grantee  agreed  to  assume  the  mort- 
gage. Subsequently  the  bank  conveyed  the  premises  to  one  Harriette  E. 
Jones  by  a  deed  which  did  contain  an  assumption  clause.    The  said  Harriette 
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E.  Jooes  executed  a  mortgage  on  the  premises  to  one  Mary  H.  Key,  which 
mortgage  was  assigned  to  me  Third  National  Bank  of  Buffalo. 

Subsequently  the  Howards,  the  holders  of  the  first  mortgage,  commenced 
an  action  to  foreclose  the  same,  demanding  judgment  against  the  defendant 
Bobbins  for  any  deficiency.  After  the  action  had  been  prosecuted  to  a  ludg- 
ment  of  foreclosure  and  sale,  the  Third  National  Bank,  which  still  held  the 
second  mortgage,  paid  the  amount  of  the  judgment  and  obtained  an  assign- 
ment of  the  same  from  the  Howards  and  declined  to  sell  the  property. 

Bobbins  demanded  that  a  sale  should  be  made  pursuant  to  the  judgment, 
or  that  an  assignment  of  the  judgment  be  made  to  him  upon  payment  of  the 
amount  thereof,  or  else  that  he  be  relieved  from  any  personal  liability  for  its 
payment,  to  each  of  which  demands  the  Third  National  Bank  refused  to 
accede,  contending  that  it  was  entitled  to  apply  the  revenues  of  the  leasehold 
upon  its  second  m*ortgage  to  the  exclusion  of  the  first  mortgage  and  still 
retain  the  judgment  lor  the  payment  of  which  Bobbins  was  personally 
liable. 

Upon  an  appeal  from  an  order  directing  the  Third  National  Bank  to  exe- 
cute an  assignment  to  Bobbins  of  the  judgment  of  foreclosure  and  sale  and 
the  bond  and  mortgage  on  which  the  judgment  was  founded  upon  his  paying 
the  amount  thereof  and  costs, 

HieUd,  that  the  fact  that  the  agreement  between  Bobbins  and  the  EUicott 
Square  Bank,  by  which  the  latter  agreed  to  assume  the  payment  of  the 
bond  and  mortgage,  was  not  recorded  and  was  not  known  to  Harriette  E. 
Jones,  did  not  create  a  hiatus  of  personal  liability  in  the  chain  of  convey- 
ances which  would  render  unenforcible  the  undertaking  of  Harriette  £. 
Jones  to  pay  the  mortgage; 

That  the  assumption  clause  contained  in  the  deed  to  Harriette  E.  Jones  ren- 
dered it  incumbent  upon  subsequent  incumbrancers  or  purchasers  to  ascertain 
what  basis  there  was  for  this  assumption  of  liability; 

That  as  the  land  constituted  the  primary  fund  for  the  payment  of  the 
indebtedness  and  Bobbins  was  personally  liable  to  the  plaintiffs  on  his  bond, 
he  was  entitled  to  compel  an  assignment  of  the  bond  and  mortgage  to  him- 
aelf,  notwithstanding  that  as  between  himself  and  the  Ellicott  Square  Bank 
he  was  the  surety  and  the  bank  was  the  principal -debtor; 

That  the  doctrine  of  subrogation  did  not  entitle  a  junior  incumbrancer  to 
acquire  a  prior  incumbrance  and  apply  the  income  of  the  property  to 
the  payment  of  the  junior  incumbrance  to  the  exclusion  of  the  senior 
incumbrance; 

That  the  judgment  of  foreclosure  and  sale  was  not  a  bar  to  Bobbins' 
claim  that,  as  between  him  and  the  Ellicott  Square  Bank,  he  was  only  sec- 
ondarily liable,  as  it  was  the  privilege  of  the  plaintiffs  in  the  action  to  hold 
Bobbins  alone  for  the  deficiency  instead  of  bringing  in  the  Ellicott  Square 
Bank  and  Harriette  E.  Jones.    Howard  v.  Bobbins 245 

2.  Elevated  railroad — action  to  enjoin  and  for  damages  —  a  judgment 

that  plaintiff  has  not  sustained  damage  is  res  adjudicata.]  A  judgment  ren- 
dered in  an  action  brought  by  an  owner  of  property  abutting  upon  an  ele- 
vated railroad,  to  enjoin  the  operation  of  the  railroad  and  to  recover  damages 
resulting  from  its  operation,  which  adjudges  that  the  plaintiff  has  sustained 
no  substantial  damages  from  the  construction  or  operation  of  the  railroad, 
and  dismisses  the  complaint  upon  the  merits,  is  res  acf^udieata  in  a  subse- 
quent similar  action  brought  by  the  abutting  owner,  as  to  the  conditions 
existing  prior  to  the  entry  of  the  judgment,  and  if  the  evidence  given  in  the 
second  action  shows  that  at  the  time  of  the  commencement  thereof  there  was 
no  change  in  the  relative  situation  of  the  parties  witti  the  single  exception  of 
the  continuing  trespass,  the  plaintiff  cannot  recover. 

McGranb  V,  New  York  Elevated  B.  B.  Co 87 

8.  Effect  of  an  additional  track  being  added  after  a  second  suit  wu 

brought.]  The  fact  that  some  months  after  the  commencement  of  the  second 
action  the  railroad  company  placed  an  additional  track  upon  the  structure 
and  ran  additional  trains  over  the  same,  is  not  available  to  support  the  second 
action.    Id, 

4.  Decision  in  the  short  form  — judgment  thereon  not  reversed  because 

the  grounds  stated  do  not  sustain  the  judgment.]    Upon  an  appeal  from  a 
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Judgment  entered  upon  a  decision  in  the  short  form,  permitted  by  section 
1022  of  the  Code  of  Civil  Procedure,  the  judgment  will,  in  the  absence  of 
a  case  containing  the  evidence  taken  upon  the  trial,  be  permitted  to  stand, 
notwithstanding  the  fact  that  the  grounds  specified  in  the  short  decision 
are  insufficient  to  warrant  the  judgment. 

Gardner  v.  New  York  Mut.  8.  &  L.  Assn 141 

5.  Summary  proceedings  in  tlie  New  York  Municipal  Ccuri  —  drfense 

that  an  amgnment  of  the  lease  toas  fraudulent  —  the  decision  of  the  Municipal 
Court  is  a  bar  to  an  action  in  equity.}  Where  the  Municipal  Court  of  the 
city  of  New  York  determines  in  summary  proceedings  that  an  assignment  of 
a  lease  to  the  petitioner  was  not  fraudulent  and  grants  a  final  order  awarding 
to  the  petitioner  therein  possession  of  the  premises,  such  final  order  cannot 
be  attacked  collaterally  and  is  a  bar  to  an  action  in  equity  brought  bv  the 
respondent  to  have  the  assignment  of  the  lease  to  the  petitioner  declared 
void.     WooDSf.  Qarcewich 63 

6.  Estoppel  of  a  former  judgment  — extent  thereof  J]    The  estoppel  of  a 

former  judgment  extends  to  every  material  matter  within  the  issues  which 
was  expressly  litigated  and  determined  and  also  to  those  matters  which, 
although  not  expressly  determined,  are  comprehended  and  involved  in  the 
thing  expressly  stated  and  decided,  whether  they  were  or  were  not  actually 
litigated  or  considered.    Maloke  v.  Weili* 169 

7.  Res  ad  judicata  —judgment  in  an  action  for  ieparate  maintenance  — 

it  does  not  bar  a  suit  for  necessaries.}  A  judgment  disnussing  the  complaint, 
in  an  action  brought  by  a  wife  against  her  husband  for  separate  mainte- 
nance, is  not  a  bar  to  an  action  subsequently  brought  against  the  husband  for 
necessaries  furnished  to  the  wife  by  a  person  w&  was  not  a  party  to  the 
former  action.    Ogle  v,  Dershem 221 

8.  Submission  of  a  controversy — requisites  cf,  as  to  the  judgment.}  The 

parties  to  a  submission  of  a  controversy  must  stipulate  that  a  judgment  may 
be  directed  in  accordance  with  the  determination  of  the  court  and  also  what 
the  nature  of  such  judgment  shall  be.    Marshall  v.  Hatward 187 

9.  A  release  from  a  judgment  of  one  partner — receiver  {f  the  firm  assets.} 

A  release  from  a  judgment  under  section  1942  of  the  Code  of  Civil  Proced 
ure  of  one  partner  prevents  the  subsequent  appointment  of  a  receiver  of 
the  firm  assets.    Hunter  v.  Hunter 470 

JXTSISDIOnON  —  Powers  of  courts. 
See  Court. 

JTXBY —  Commissioner  of  jurors  in  Kings  county — he  is  a  county  officer  and 
cannot  be  lawfully  appointed  by  the  justices  cf  the  Appellate  Division.}  1 .  Chap- 
ter 602  of  the  Laws  of  1901,  which  provides,  among  other  things,  for  the 
appointment  by  the  judges  in  the  Appellate  Division  of  the  Supreme  Court 
in  the  second  judicial  department,  or  a  majoritv  of  them,  of  a  commissioner 
of  jurors  for  the  county  of  Kings,  violates  section  2  of  article  10  of  the  Con- 
stitution of  1894,  which  provides:  "All  county  officers,  whose  election  or 
appointment  is  not  provided  for  by  this  Constitution,  shall  be  elected  b^  the 
electors  of  the  respective  counties  or  appointed  by  the  boards  of  supervisors, 
or  other  county  authorities,  as  the  Legislature  shall  direct,''  as  substantially 
the  same  duties  imposed  upon  the  commissioner  of  jurors  by  the  act  in  ques- 
tion were  for  many  years  prior  to  the  adoption  of  the  Constitution  of  1894 
performed  by  an  officer  also  known  as  the  commissioner  of  jurors. 

The  commissioner  of  jurors  of  a  county  is  a  county  officer  within  the 
meaning  of  the  above-named  constituiional  provision. 

Matter  op  Brenner 875 

2. Attempt  to  bribe  a  juror — statement  thereof  to  the  jury. }    Where  the 

judffe  presiding  at  the  trial  of  an  indictment,  when  ordering  a  recess  for 
lunch  after  all  the  evidence  was  in  and  the  counsel  had  addressed  the  jury, 
states,  in  explanation  of  his  refusal  to  allow  them  to  separate,  that  one  of  the 
j  urors  had  filed  an  affidavit  In  which  he  stated  that  he  had  been  offered  money 
to  disagree  in  the  case,  and  that  the  person  who  offered  the  money  said  that 
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another  Juror  sitting  in  the  case  had  been  "fixed/'  does  not  constitate  an 
error  prejudicial  to  the  defendant,  especially  when  the  court  explicitly 
informs  the  jurors  that  the  statement  was  intended  merely  as  a  caution. 

Peopj.e  v.  Qoslin 1^ 

8.  Action  at  law  —  tfie  court  cannot  discharge  the  jury  and  itsdf  decide 

t?is  case.]  In  an  action  at  law  tho  court  has  no  power  against  the  objection 
of  cither  party  to  discharge  the  jury  and  in  its  absence  pass  upon  the  ques- 
tions presented.  If  the  evidence  conclusively  establishes  the  right  of  either 
patty  to  recover,  the  court  should  direct  a  verdict  but  cannot  properly  dis- 
miss the  jury  and  decide  the  case  itself.    Qaksberg  v.  Sagkhohl 554 

4. Taxpayer^  action  to  restrain-  the  appointment  of  a  commissioner  of 

furors.'}  An  action  will  not  lie  by  a  taxpayer  to  enjoin  the  Appellate  Divis- 
ion from  appointing  a  commissioner  of  jurors  under  an  alleged  void  statute. 

Melody  t?.  Goodrich 368 

Impanelling  of  trial  by,  and  submission  of  a  cause  to  a  jury. 

SeeTRiAJj. 

JUSTIFICATION  —Of  a  surety  company. 
See  Principal  and  Agent. 

KLNQQ  OOTJNTY  —  Commissioner  of  jurors  in  Kings  county  —  he  is  a 
county  officer  and  cannot  be  lawfully  appointed  by  the  justices  cf  Uis  Appellate 
Division — proceedings  to  compel  ddiftery  of  the  books  of  a  pubhc  office  —  a  cer- 
tificate of  appointment  a«  prima  facie  evidence  thereof 

See  Matter  of  Brbnner 375 

IiAND: 

See  Real  Property. 

LANDLORD  AND  TENANT  —  i^t^/tt  cf  reneiwaX  at  a  rent  to  be  deter- 
mined  by  an  appraisal  —  the  fact  tliat  an  assignee  of  the  lessor  is  insane  is  noi 
a  ground  for  its  refusal — method  of  appraisal.]  1.  A  lease  of  certain  city 
lots  for  a  term  of  ten  years  provided  that  at  the  expiration  of  such  term  the 
lessees  should  be  entitled  to  a  renewal  for  an  additional  term  of  ten  years, 
provided,  among  other  things,  that  before  the  expiration  of  the  onginal 
term  they  should  erect  on  the  demised  premises  a  building  of  the  value 
of  $8,000. 

The  lease  provided  that  the  rental  for  such  additional  term  should  be 
five  per  centum  per  annum  on  the  value  of  the  lots;  that  if  such  valuo 
could  not  be  agreed  upon  it  should  be  determined  by  two  disinterested 
competent  owners  of  real  estate  in  the  immediate  vicinity  of  the  demised 
property  or  by  real  estate  agents  or  brokers  well  versed  in  the  value  of  such, 
property  in  such  vicinity;  mat  one  of  such  appraisers  should  be  selected  by 
each  party  and  that  their  decision  should  be  final,  and  that  if  they  were 
unable  to  a^ree  they  should  cnoose  a  third  person  of  like  competency,  and 
that  the  decision  of  the  majority  of  the  three  should  be  final  except  that  if 
no  two  of  them  should  agree  then  the  average  of  the  values  determined 
upon  by  the  three  should  be  accepted;  that  in  the  event  of  the  failure  of 
either  party  to  select  an  arbitrator,  the  other  party  might  select  a  sole  arbi- 
trator who  should  determine  the  valuation. 

The  lease  further  provided  that  if  the  additional  demise  were  made  all 
buildings  and  permanent  improvements  on  the  lots  should  belong  to  the  les- 
sor, but  that  if  the  additional  demise  were  not  made  the  lessees  mi^ht 
remove  all  buildings  placed  by  them  upon  the  premises  before  the  expiration 
oiF  the  original  term. 

In  an  action  brought  by  the  lessees,  who  had  complied  with  all  the  pro- 
visions of  the  lease  entitling  them  to  a  renewal,  to  compel  the  execution  of 
such  renewal  by  the  husband  of  the  lessor  to  whom  the  premises  had  been 
conveyed  subsequent  to  the  delivery  of  the  lease  and  who  was  bound  by  the 
covenants  and  agreements  contained  therein, 

Held,  that  the  lessees  had  a  vested  right  to  the  renewal,  and  that  the  fact 
that  the  defendant  might,  by  reason  of  progressive  paresis  or  iusanity.  be 
unable  to  enter  upon  a  new  contract  at  the  expiration  of  the  original  term, 
would  not  be  permitted  to  defeat  the  rights  of  the  lessees; 
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That  the  method  of  determining  the  rent  to  be  paid  during  the  renewal 
period  amounted  to  an  appraisal  rather  than  an  arbitration  and  that  it  was 
not  necessary  to  give  notice  of  the  meeting  of  the  appraisers  or  to  produce 
any  evidence  before  such  appraisers  as  to  the  value  of  the  premises  in 
question; 

That  such  appraisal  was  not  governed  by  sections  2865,  2366  and  2867 
of  the  Code  of  Civil  Procedure.    Wurstbr  v.  Armfield 168 

2.  Surrender,  as  untenantable,  of  premiees  injured  by  fire  —  what  agree- 
ment as  to  insurance  and  tlie  disposition  of  t/ie  proceeds  thereof  makes  the 
statute  inoperative.]  A  lease  of  premises  upon  which  there  was  a  two-story 
frame  building  with  a  brick  front  contained  the  following  provision:  "  That 
said  party  of  the  second  part  (the  lessee)  agrees  to  keep  the  said  premises 
insured  for  his  own  &  sole  benefit,  and  will  have  no  claim  and  demand  on  the 
party  of  the  first  part  for  any  damage  or  loss  on  building  in  case  of  fire. 
And  the  party  of  the  second  part  (the  lessee)  agrees  to  do  all  repairs  on  said 
premises,  if  any,  or  if  desired  by  him,  at  his  own  cost  and  expense  with- 
out an^  claim  on  the  party  of  the  first  part.  In  case  of  the  destruction  of 
the  said  building  by  fire  or  otherwise,  the  party  of  the  second  part  may 
rebuild  the  same  and  erect  another  building." 

Shortly  after  the  execution  of  the  lease  the  parties  thereto  entered  into  an 
agreement  which  recited  that  the  building  on  the  demised  premises  was 
insured,  and  provided  that  in  the  event  of  the  premises  being  damaged  or 
destroyed  by  fire  the  lessor  would  pay  to  the  lessee  the  amount  obtained 
from  the  insurance  company  to  repair  the  damage  or  to  rebuild  in  case  the 
premises  were  wholly  destroyed,  and  that  in  the  event  that  the  lessor  should 
neglect  or  refuse  to  pay  such  insurance  moneys  to  the  lessee  the  latter  might 
retain  the  rent  thereauer  to  become  due  until  the  amount  thereof  should 
equal  the  amount  of  the  insurance  moneys. 

Beld,  that  in  the  event  of  the  property  beinff  so  injured  by  fire  as  to 
become  untenantable,  the  lessee  did  not  have  the  right  to  surrender  the 
premises  and  escape  further  liability  for  rent  thereafter  accruing,  under 
section  197  of  the  Real  Property  Law  (Laws  of  1896,  chap.  547). 

Lehmeyer  v.  Moses 581 

8.  Action  to  recover  damages  for  the  breach  of  a  contract  of  lease — where 

no  general  damages  are  alleged  the  difference  between  tlie  actual  rental  value 
and  the  rent  agreed  upon  cannot  be  recoveied.]  Where  the  complaint  in  an 
action  to  recover  damages  for  the  breach  of  a  contract  of  lease,  because  of 
the  refusal  of  the  defendant  to  let  the  plaintiff  into  possession  of  the  demised 
premises  at  the  beginning  of  the  term,  fails  to  allege  any  general  damages, 
and  avers  "  that  by  reason  of  the  failure  of  the  defendant  to  perform  his 
part  of  the  agreement  as  aforesaid,  said  plaintiff  has  suffered  great  damage 
on  account  of  the  expense  which  he  has  incurred  in  preparing  to  take  posses- 
sion of  said  premises,  and  on  account  of  the  loss  of  business  which  the 
plaintiff  verily  believes  he  has  sustained  by  being  deprived  of  a  place  of 
business  in  the  particular  locality  named;"  and  then  demands  Judgment 
'-'for  five  hundred  dollars  damages,  besides  the  Ci>st  of  this  action,"  the 
plaintiff  is  not  entitled  to  recover  any  general  damages,  e.  g.,  the  difference 
between  the  actual  rental  value  of  the  premises  ana  the  rent  agreed  to  be 
paid.    Goldman  v.  Gaikbt 880 

4.  Special  damages  must  be  alleged.']    Semble,  that  the  plaintiff  cannot 

recover  for  expenses  incurred  by  him  in  painting  bis  sign  on  the  window  of 
the  premises  and  on  his  delivery  wagon,  unless  such  items  of  damage  are 
specially  pleaded.    Id. 

5. Summary  proceedings  in  the  New  York  Municipal  Court  —  drfended 

on  the  ground  that  an  assignment  of  the  lease  to  the  party  instituting  them  was 
fraudulent  as  to  creditors.]  Where  a  person  claiming  possession  of  certain 
premises,  under  an  assignment  of  a  lease  executed  by  the  lessee  shortly 
before  he  was  adjudged  a  bankrupt,  institutes  summary  proceedings  in  the 
Municipal  Court  of  the  citjr  of  New  York  to  recover  possession  of  such 
premises  from  a  person  claiming  under  an  assignment  of  the  lease  executed 
by  the  receiver  of  the  lessee  appointed  in  bankruptcy  proceedings,  and  the 
respondent  attacks  the  assignment  of  the  lease  to  the  petitioner  on  the 
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ground  that  it  was  executed  in  fraud  of  creditors,  the  court  has  Jurisdiction 
to  determine  the  issue  of  fraud  as  a  legal  defense.    WooDe  v,  Gabcewich.  .    5S 

6.  The  decinon  of  the  Municipal  Court  is  a  bar  to  an  action  in  equity  to  ut 

wtide  the  assignment,]  If  the  Municipal  Court  determines  such  issue  in  favor 
of  the  petitioner,  and  grants  a  final  order  awarding  the  latter  possession  of 
the  premises,  such  final  order  cannot  be  attacked  collaterally  and  is  a  bar  to 
an  action  in  equity  brought  by  the  respondent  to  have  the  assignment  of  the 
lease  to  the  petitioner  declared  void.    Id. 

LEASE: 

See  LA17DL0RD  AND  Tekant. 

LEAVE  —  By  the  Appellate  Division  to  apply  below  to  open  a  default — it  does 
not  imply  tfmt  it  should  be  opened. 
See  Appellate  DrviaiON. 

LEX  LOCI: 

See  CoKPLiCT  op  Law. 

LIBEL  —  The  statement  **  a  general  careless  manner  of  attending  to  our  busi- 
ness" —  it  does  not  cliarge  an  employee  with  being  unfU,  unskilled  and  incom- 
petent,] 1.  A  circular  sent  by  a  newspaper  publishing  company  throughout 
the  advertising  community,  containing  a  notification  of  the  discharge  of  a 
number  of  persons  on  the  business  staff  of  the  newspaper,  stating:  '*  The 
reason  of  the  change  was  a  general  careless  manner  of  attending  to  our  busi- 
ness. Their  places  will  be  filled  with  competent  parties  who  will  attend  to 
our  affairs  in  a  more  businesslike  manner,''  is  not  open  to  the  construction 
that  it  charged  the  discharged  employees  with  being  unfit,  unskilled  and 
incompetent  in  their  trade  and  was  consequently  libelous  as  tending  to  injure 
them  in  their  trade,  business  or  calling. 

Ratzel  v.  New  York  News  Publishing  Co 5d8 

2. Notice  that "  Louis  Batsel  is  no  longer  in  the  employ"  of  a  newspaper 

publishing  company  is  not  libelous.]  A  notice  published  in  the  newspaper 
conducted  by  the  corporation,  stating,  "Louis  Ratzel  is  no  longer  in  the 
employ  of  the  News  Publishing  Company,  and  has  no  connection  whatever 
with  the  Daily  News"  is  not  libelous,  as  it  is  not  only  privileged  but  is  the 
statement  of  a  fact.    Id. 

3.  An  inspection  ordered  of  books  and  records  of  the  drfmdant  sliowing 

tlie  transmission  of  the  libel.]  In  an  action  of  libel  brought  against  a  corpora- 
tion engaged  in  the  business  of  preparing  and  distributing  news  matter  to 
newspapers  and  news  agencies  in  which  it  appears  that  the  books  and 
records  of  the  corporation  with  reference  to  the  receipt,  transmission  and 
dissemination  of  the  alleged  libels  will  be  material  evidence  for  the  plaintiff 
on  the  trial,  an  inspection  of  such  books  and  records  will  not  be  denied 
because  it  appears  that  it  will  enable  the  plaintiff  tu  learn  of  publications  of 
the  alleged  libel  by  third  parties  of  whose  identity  he  is  now  ignorant. 

Palmer  v.  United  Press W 

4. Order  how  limited  where  tJiere  is  a  denial  of  their  possession.]    The 

objection  presented  by  an  affidavit,  submitted  by  the  defendant's  assignee 
for  the  benefit  of  creditors,  in  which  the  affiant  denies  that  there  are  any 
books  or  records  of  the  character  mentioned  by  the  plaintiff,  is  cured  by 
limiting  the  operation  of  the  order  to  such  books  and  records  of  the  character 
mentioned  by  the  plaintiff  as  are  in  the  possession  or  under  the  control  of 
the  defendant  or  the  assignee.    Id, 

LICENSE—  To  f^ll  liquor. 

See  Intoxicating  Lk^uor. 

LICENSE  FEE  —  A  receipt  ther^or  is  required  before  a  foreign  corporation 
can  sue  in  the  State  of  New  York. 
See  Corporation. 

LIEN  —  €f  an  attorney  for  costs. 

See  Attornbt  and  Client. 
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UMITATION  OF  AOTlOTSt  ^  Surviving  partner  ^incompetent  to  teBtify 
that  a  payment  was  made  on  a  debt  dUe<ged  to  have  been  barred  by  tJie  Statute  of 
Limitations  in  an  action  against  the  administrator  of  his  deceased  partner/] 
1.  In  an  action  against  the  administrator  of  a  deceased  member  of  a  firm, 
upon  a  promissory  note  made  by  the  firm,  the  surviving  partner  of  the  firm 
is  incompetent,  under  section  829  of  the  Code  of  Civil  Procedure,  to  testify, 
for  the  purpose  of  taking  the  note  out  of  the  Statute  of  Limitations,  that 
some  years  after  the  dissolution  of  the  firm  he  made,  with  the  consent  and  by 
the  direction  of  the  deceased  partner,  a  payment  on  the  note  from  assets  of 
the  firm  collected  by  him. 

In  such  a  case  the  surviving  partner  is  "  a  person  interested  in  the  event" 
of  the  action,  for  the  reason  that  he  is  liable  to  pav  th^  whole  note,  not  only 
because  he  is  the  surviving  partner,  but  because  the  partial  payment  made 
bv  him  takes  the  debt  as  to  him  out  of  the  Statute  of  Limitations,  whereas, 
if  the  liabilitv  for  the  entire  debt  be  shifted  upon  the  estate  of  his  deceased 
partner,  the  liability  of  the  surviving  partner  will  be  reduced  to  at  most  a 
simple  claim  for  contribution  and  hence  he  is  testifying  in  his  own  behalf 
and  interest.    Hizson  v.  Rodbourn 424 

2.  Presumption  that  non-residence  continues.]    Where  there  is  proof 

that  the  surviving  partner  took  up  his  residence  in  a  foreign  State  at  a  cer- 
tain time,  it  will  be  assumed,  in  the  absence  of  proof  to  the  contrary,  that  his 
non-residence  has  continued.    Id. 

3.  TTie  statute  is  suspended  as  to  a  non-resident  although  his  partner 

remains  in  the  State.\  The  fact  that  the  deceased  partner  remained  in  tJie 
State  of  New  York  did  not  prevent  the  Statute  of  Limitations  from  beine 
suspended  as  to  the  surviving  partner  during  the  lattei^s  non-residence.    Id, 

4.  Eifect  of  a  non-resident  suing  in  ths  State  of  New  York.]  A  non- 
resident of  the  State  of  New  York,  who  brings  an  action  therein,  submits 
himself  to  all  the  laws  of  that  State  relating  to  the  remedy,  such  as  the 
admissibiUty  of  evidence  and  the  Statute  of  Limitations,  and  he  has  no  cause 
of  complaint  if  those  laws  deprive  him  of  advantages  which  he  might  have 
had  under  the  laws  of  his  own  State.    Id. 

5. Encroachment  of  a  building  upon  an  adjoining  lot — one-year  Statute 

of  Limitations.]  Section  1409  of  the  Code  of  Civil  Procedure,  providing  that 
an  action  to  recover  possession  of  premises  cannot  be  maintained  "  where  in 
any  city  the  real  property  consistc  of  a  strip  of  land  not  exceeding  six  inches 
in  width,  upon  which  there  stands  the  exterior  wall  of  a  buildme  erected 
partly  upon  said  strip  and  partly  upon  the  adjoining  lot,  and  a  building  has 
been  erected  upon  land  of  the  plaintiff  abutting  on  the  said  wall,  unless  said 
action  be  commenced  within  one  year  after  the  completion  of  the  erection  of 
such  wall,  or  within  one  year  after  the  first  day  of  September,  eighteen  hun- 
dred and  ninety-eight,''  is  constitutional.    Volz  v.  Steinbr 504 

6. Notice  required  of  the  r^ection  of  a  daim  against  a  decedents  estate.] 

The  filing,  in  a  proceeding  instituted  by  the  executor  of  a  decedent's  estate,  to 
which  a  claimant  was  an  involuntary  party,  of  a  notice  of  rejection  of  a 
claim  does  not  obviate  the  necessity  of  bringing  knowledge  of  the  rejection 
of  the  claim  home  to  the  claimant  in  order  that  the  six  months'  Statute  of 
Limitations  may  be  set  running  against  her.    Potts  v.  Baldwin 484 

7. Suit  against  a  surviving  joint  maker  of  a  note  and  the  legal  repre- 
sentatives of  the  deceased  maker.]  A  suggestion  made  by  the  counsel  for  the 
executor  who  filed  the  rejection,  when  discussing  before  the  surrogate  the 
question  of  submitting  the  claim  to  the  surrogate,  that  an  action  be 
brought  and  the  matter  De  tried  before  a  referee,  does  not  operate  to  suspend 
the  Statute  of  Limitations.    Id, 

8.  CapitcU  stock  notes  given  to  mutual  fire  insurance  companies — ichen 

they  become  du>eA  Under  sections  111,  118  and  116  of  the  Insurance  Law  (Laws 
of  1892,  diap.  6'90)  capital  stock  notes  made  to  the  order  of  a  mutual  fire 
insurance  company  become  due  and  payable  only  when  necessary  to  meet 
current  obligations  or  liabilities  and  then  not  until  after  an  assessment,  notice 
asd  demanoT    Raegener  v.  Medicus 197 
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9. Statute  of  Limitatiom.]     The  six-vear  Statute  of  Ldmitations, 

applicable  to  ordinary  promissory  notes  payable  on  demand,  does  not  apply 
to  them.    Id, 

X«iaTJOB  SELLINGS  — lUgtdation  of. 
See  Intoxicating  Liquor. 

UaUOB  TAX  IiA W  : 

See  Intoxicating  Liquob. 

IJS  PENDENS: 

See  Practicb. 

IjODGE: 

See  Association. 

liOST  —  Bills  and  notes. 

See  Bills  and  Notes. 

I-TJNATIC: 

See  Insane. 

MANSLAUGHTEB — Indictment  for  manslaughter,  conviction  thereunder 
of  on  assault  —  a  motion  for  a  discharge  of  the  prisoner  raises  the  question  as 
to  Vie  right  to  so  convict  him  — a  motion  for  a  new  trial  is  unnecessary. 

See  People  v.  Cox 344 

ICANUFACTUBEB —  Of  a  gun — liability  of  to  one  injured  while  using  it. 
See  Negligence. 

HANXrPACTXJBINa  OOBPORATION: 

See  Corporation. 

TffARTTRT  VALUE  —  Of  the  stock  cfa  corporation  —  conspiracy  to  depress  it» 
See  Corporation. 

MABKETABLE  TITLE : 

See  Specific  Performance. 

IffATlTlTET)  WOMAN: 

See  Husband  and  Wife. 

HCASTEB  AND  BERYAXfT — Employment  of  a  firm  to  effect  insurance. 
See  Insurance. 

Irmtrv  of  a  servant  through  negligence. 

See  Negligence. 

IQBJOINDEB  —  €^  causes  of  action  —  alienation  of  a  w^f^s  affections  and 
conversion  of  personal  property  —  when  they  do  not  arise  out  of  the  same  trans- 
action.^ A  cause  of  action  to  recover  damages  for  the  alienation  by  thQ 
defendant  of  the  affections  of  the  plaintiff's  wife  cannot  be  Joined  with  a 
cause  of  action  to  recover  damages  for  the  conversion  by  the  defendant  and 
the  plaintiff's  wife  of  personal  property  belonging  to  the  plaintiff,  where, 
although  the  wife's  physical  abandonment  of  the  plaintiff  was  simultaneous 
with  the  taking  of  the  property,  the  alienation  of  her  affections  occurred 
prior  to  such  conversion.    Crowell  v.  Truesdell 502 

Of  parties. 

See  Party. 

MISTAKE  —  Purchase  induced  by  false  representations  —  allegations  both  of 
jraud  and  mistake  are  not  demurrable.^  1.  Where  a  complaint  states  but  a 
single  cause  of  action  to  rescind  a  contract  of  sale  and  to  recover  the  j)ur- 
chase  price,  the  fact  that  the  plaintiff  has  stated  two  definite  grounds  of 
relief,  viz.,  fraud  and  mutual  mistake,  does  nol  render  the  complaint 
demurrable.    Garret  Co.  v.  Astor 6ft6 

2.  Election  at  the  trial.]    Semble,  that  the  plaintiff  upon  the  trial  of 

the  case  might  be  required  to  elect  the  ground  upon  which  he  proposes  to 
stand.    Id. 
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MONEY  BBOSIVED  —  Aeiion  to  recover  money  paid  under  <m  innaUd  aeeess- 
meni  —  a  new  trial  ordered  where  a  stcUute  cotUrouing  the  ease  toae  not  brought 
to  the  attention  of  the  trial  court. 

See  Palmer  v.  City  of  Stkacubb 267 

Payment  of  a  void  aeseeement  —  tlie  amount  thereof  is  not  recoverable^  if 

paid  with  krufwkdge  of  the  defect. 

iSbtf  Haven  i>.  The  Mayor 90 

KOBTQAGE  —  Judgment  of  mortgage foredoeure  —  right  of  the  mortgagor  to 
compel  an  assignee  of  the  judgment  {who  is  also  tlie  holder  of  a  second  mortgage) 
to  transfer  the  judgment  to  him — effect  of  net  recording  an  assumption  of  a 
bond  and  mortaage.]  1.  Oqb  Robbios,  the  manager  of  the  EUicott  Square 
Bank  of  Buffalo,  purchased  a  leasehold  interest  in  real  property  at  a  fore- 
closure sale.  Immediately  thereafter  he  gave  his  bond  accompanied  by  a 
mortgage  on  the  premises  to  secure  a  loan  made  to  him  by  one  Howard. 
At  the  same  time  the  bank,  in  whose  behalf  Bobbins  was  acting,  gave  to 
Bobbins  its  written  undertaking  to  pay  the  said  bond  and  mortgage  and  to 
protect  him  from  any  liability  on  account  thereof. 

Bobbins  then  conveyed  the  premises  to  the  bank  by  a  quitclaim  deed 
which  did  not  contain  any  clause  by  which  the  grantee  agreed  to  assume  the 
mortgage.  Subsequently  the  bank  conveyed  the  premises  to  one  Harriette 
E  Jonea  by  a  deed  which  did  contain  an  assumption  clause.  The  said  Har- 
riette E.  Jones  executed  a  mortgage  on  the  premises  to  one  Maiy  H.  Ney, 
which  mortgage  was  assigned  to  the  Third  National  Bank  of  Buffalo. 

Subsequently  the  Howards,  the  holders  of  the  first  mortgage,  commenced 
an  action  to  foreclose  the  same,  demanding  judgment  against  the  defendant 
Bobbins  for  any  deficiency.  After  the  action  had  been  prosecuted  to  a  judg- 
ment of  foreclosure  and  sale,  the  Third  National  Bank,  which  still  held  the 
second  mortgage,  paid  the  amount  of  the  judgment  and  obtained  an  assign- 
ment of  the  same  from  the  Howards  and  declined  to  sell  the  property. 

Bobbins  demanded  that  a  sale  should  be  made  pursuant  to  the  judgment, 
or  tliat  an  assignment  of  the  judgment  be  made  to  him  upon  payment  of  the 
amount  thereof,  or  else  that  he  l£  relieved  from  any  personal  liabilitv  for  its 
payment,  to  each  of  which  demands  the  Third  National  Bank  refused  to 
accede,  contending  that  it  was  entitled  to  apply  the  revenues  of  the  lease- 
hold upon  its  second  mortgage  to  the  exclusion  of  the  first  mortgage  and 
still  retain  the  judgment  for  the  pavment  of  which  Bobbins  was  personally 
liable. 

Upon  an  appeal  from  an  order  directing  the  Third  National  Bank  to  exe- 
cute an  assignment  to  Bobbins  of  the  judgment  of  foreclosure  and  sale  and 
the  bond  and  mortgage  on  which  the  judgment  was  founded  upon  his  pay- 
ing the  amount  thereof  and  costs. 

Held,  that  the  fact  that  the  agreement  between  Bobbins  and  the  EUicott 
Square  Bank,  by  which  the  latter  agreed  to  assume  the  payment  of  the  bond 
and  mortgage,  was  not  recorded  and  was  not  known  to  Harriette  E.  Jones, 
did  not  create  a  hiatus  of  personal  liability  in  the  chain  of  conveyances  which 
would  render  unenforcible  the  undertaking  of  Harriette  E.  Jones  to  pay  the 
mortgage; 

That  the  assumption  clause  contained  in  the  deed  to  Harriette  E.  Jones 
rendered  it  incumbent  upon  subsequent  incumbrancers  or  purchasers  to 
ascertain  what  basis  there  was  for  this  assumption  of  liability; 

That  as  the  land  constituted  the  primary  fund  for  the  payment  of  the 
indebtedness  and  Bobbins  was  personally  liable  to  the  plaintiffs  on  his  bond, 
he  was  entitled  to  compel  an  assignment  of  the  bond  and  mortgage  to  him- 
self, notwithstanding  that  as  between  himself  and  the  EUicott  Square  Bank 
he  was  the  surety  and  the  bank  was  the  principal  debtor; 

That  the  doctrine  of  subrogation  did  not  entitle  a  junior  incumbrancer  to 
acquire  a  prior  incumbrance  and  apply  the  income  of  the  property  to  the 
payment  of  the  junior  incumbrance  to  the  exclusion  of  the  senior  incumbrance; 

That  the  judgment  of  foreclosure  and  sale  was  not  a  bar  to  Bobbins'  claim 
that,  as  between  him  and  the  EUicott  Square  Bank,  he  was  only  secondarily 
liable,  as  it  was  the  privilege  of  the  plaintiffs  in  the  action  to  hold  Bobbins 

App.  Diy.— Vol,  LXVII.        43 
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alone  for  the  deficiency  instead  of  bringing  in  tlie  Ellioott  Square  Bank  and 
Harriette  E.  Jones.    Howabd  v.  Robbinb 245 

2. What  act  of  a  mortgagee^  in  dealing  mth  a  grantee  of  tnartgoifed 

premises  who  hoe  assumed  the  mortgage,  releases  the  mo7'tfagor — right  of  the. 
mortgagor  to  show  the  talus  of  the  mortgaged  premises  aegutred  by  the  mortgagee 
and  to  have  stteh  sum  applied  %n  payment  of  the  mortgage.  ]  In  a n  action  brought 
to  recover  upon  a  bond  ^blch  accompanied  a  purchase- money  mortgage 
for  $2,000  it  appeared  that  the  phiintiff  sold  certain  premises  to  the  defend- 
ants for  $21,000»  subject  to  a  $15,000  mortgage,  and  took  back  to  secure  part 
of  the  purchase  piice  the  bond  and  mortgage  m  suit;  that  the  defendants  sold 
the  property  to  one  Bryant,  subject  to  the  two  mortgages,  both  of  which 
Bryant  assumed  and  agreed  to  pay;  that  the  plaintiff  was  informed  of  the 
sale,  and  that  Bryant  had  assumed  th&  payment  of  the  mortgages;  that 
thereafter  Bryant  died  intestate,  and  that  an  action  was  brought  to  partition 
the  property;  that  the  plaintiff  was  made  a  parU^  to  the  partition  suit,  but 
that  the  defendants  were  not;  that  the  plaintiff,  whose  mortgage  was  not 
then  due,  consented  that  it  be  treated  as  if  it  were  due,  and  that  the  pi«m- 
ises  be  sold  free  from  the  lien  of  such  mortgage;  that  the  premises  were  sold 
free  and  clear  of  the  lien  of  plaintiff's  mortgage  and  were  purchased  by  him; 
the  order  confirming  the  referee's  report  of  sale  permitted  the  referee  to  pay 
to  the  plaintiff  "  so  far  as  such  balance  will  be  sufficient  for  him  to  do  so,  the 
principal  sum  of  $2,000  secured  by  the  mortgage  *  *  *  and  ♦  *  * 
upon  receiving  such  payment  the  said  defendant,  John  Laird,  execute  and 
deliver    *    *    *    a  receipt  therefor  and  a  release  or  discharge  of  said  mort- 

n5  ♦  *  *  such  release  ♦  •  •  without  piejudice  to  any  claim  or 
_  t  of  action  of  the  said  John  Laird  for  any  amount  which  after  sudi  pay- 
ment may  remain  unpaid  upon  the  bond  heretofore  secured  by  his  said 
mortgage." 

The  plaintiff  executed  a  waiver  of  the  recording  of  any  satisfaction  piece 
of  the  second  mortgage,  stating  that  he  **  being  now  the  owner  and  holder, 
desires  to  keep  said  mortgage  in  force." 

It  further  appeared  that  the  plaintiff  received  $805.16  out  of  the  proceeds 
of  the  sale  in  part  payment  of  his  mortgage. 

Held,  that  the  act  of  the  plaintiff  in  arranging  with  the  Bryant  estate,  after 
havinff  notice  that  it  was  the  principal  debtor,  that  his  mortgage  should  be 
considered  as  immediately  due  and  should  not  be  enforced  against  the  estate, 
and  in  releasing  the  land  from  the  mortgage,  therebv  discharged  the  defendants; 

That  it  was  competent  for  the  defendants  to  show  what  the  property  was 
actually  worth  and  to  that  extent  to  have  it  applied,  pro  tanto,  in  payment 
of  the  mortgage  debt.    Laibd  v,  Wittkowski 476 

8.  Principal  and  agent  —  a  broker  securing   a  mortgage  loan,   who 

received  the  money  firom  the  mortgagee  and  failed  to  pay  off  prior  mortgages,  hdd 
to  be  the  agent  qf  the  mortgagor!\  One  Schwicker,  who  owned  real  estate 
incumbered  by  three  mortgages,  amounting  respectively  to  $1,600,  $1,000 
and  $400,  applied  to  one  Dreher,  a  real  estate  broker,  to  procure  a  loan  of 
$8,200,  to  be  secured  by  a  bond  and  a  mortgage  upon  the  property,  with  the 
intention  of  using  $8,000  to  pay  the  outstanding  mortfl^ges  and  the  balance 
to  pay  Dreher's  commissions.  Dreher  induced  one  Henken  to  make  the 
loan,  and  the  latter,  for  that  purpose,  gave  Dreher  his  check  for  the  $8,200. 
Henken  understood  that  he  was  to  have  a  first  mortgage,  and  Dreher  assured 
him  in  effect  that  he  would  search  the  title  and  see  to  it  that  he  obtained 
such  a  mortgage.  Thereafter  Schwicker  execute  a  mortgage  to  secure  the 
loan,  and  after  Dreher  had  procured  the  mortgage  to  be  recorded  the  pai)er8 
were  delivered  by  him  to  Henken.  At  the  time  Schwicker  executed  the  lK>nd 
and  mortea^e  to  Henken  he  took  from  Dreher  a  receipt  for  the  latter's  com- 
mission of  $200  and  instructed  him  to  pay  off  the  three  outstanding  mort- 
gages with  the  balance  of  the  money,  Dreher  having  informed  him  at  the 
time  that  he  had  the  money  but  was  obliged  to  hold  It  to  protect  Henken. 
Dreher  only  paid  off  the  $400  mortgage  and  appropriated  the  rest  of  the 
money  to  ms  own  use. 

In  an  action  brought  by  Henken  to  foreclose  the  mortgage  given  to  him,  aa 
a  lien  subsequent  to  the  two  prior  mortgages  which  Dreher  had  failed  to 
discharge,  it  was 
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BMf  that  the  whole  sum  of  $8,200. was  recoverable; 

That  Dreher  was  Sch wicker's  agent,  and  that  the  latter  must  bear 
the  loss  resulting  from  Dreher's  breach  of  trust; 

That  the  eyidence  did  not  warrant  a  flndinff  that  the  mortgage  was 
delivered  upon  the  express  condition  that  HenKen  was  to  pay  the  out- 
standing mortgages  ana  that  the  mortgage  in  suit  was  valid  only  to  the 
extent  of  the  |6^,  to  wit,  the  amount  of  the  mortgage  actually  paid  and 
Dreher's  commission.    Henkbn  v.  Schwickbr 196 

4.  Assignee  of  a  mortgage — he  takes  stUfeet  to  equities,]    An  assignee 

of  a  mortgage  takes  subject  to  all  latent  equities  that  exist  in  favor  of  the 
mortgagor  and  of  third  parties,  notwithstanding  that  at  the  time  of  the 
assignment  the  assignor  makes  an  affidavit  that  the  mortgage  is  a  valid  secu- 
rity for  the  whole  amount  secured  thereby,  and  that  the  assignee  pays  full 
value  for  the  same.    Schburbr  v.  Bbown 567 

6.  Mortgage  to  secure  future  admiiees — how  ja/r  valid  as  against  a 

Junior  inoumbraneerA  Where  a  mortgage  given  to  secure  future  advances 
leaves  it  optional  with  the  mortgagee  whether  or  not  to  make  such  advances, 
he  will  not,  as  against  a  Junior  incumbrancer,  be  protected  in  making 
advances  after  notice  of  the  existence  of  the  junior  incumbrance.    Id. 

6.  Action  to  set  aside  a  chattel  mortgage— jurisdiction  of  the  Supreme 

Court  over  such  an  action  brouaht  by  a  trustee  in  bankruptcy,']  A  State  court 
is  not  debarred  by  the  provisions  of  the  Bankruptcy  Act  of  1896  from  taking 
Jurisdiction  of  an  action  brought  by  a  trustee  in  bankruptcy  to  set  aside  a 
chattel  mortgage  and  bill  of  sale  as  fraudulent  and  void,  and  to  enjoin  the 
defendant  from  interfering  with  the  proper^  described  in  said  instruments, 
or  claiming  any  title  thereto  at  a  sale  thereof  by  the  plaintiff. 

Small  i>.  MuLLER 14& 

7.  Bale  of  the  chattels  not  ordered  before  final  judamentJ]    An  order 

appointing  a  receiver  of  non-perishable  property  pendente  lite  should  not  con- 
tain a  provision  authorizing  him  to  sell  the  property  before  final  j  udgment.  Id. 

8.  Procured   by   fraud  —  innocent  mortgagees  protected.]    Where  A 

takes  title  to  property  for  the  accommodation  of  B,  and  C  advances  $4,000 
to  B  ($B,000  of  which  B  used  in  paying  off  prior  incumbrances  upon  the 
premises)  upon  the  faith  of  a  mortgage  whic^  B  fraudulently  inanced  A 
to  execute  upon  the  premises,  the  loss  as  between  A  and  C  must  fall  upon 
the  former  as  it  was  his  act  which  enabled  the  wrong  to  be  done. 

Austin  v.  Richardbon 166 

9.  Injunction — enjoining  the  foreclosure  of  a  mortgage  given  by  one 

eotenant,  until  the  determination  of  a  partition  suit.]  The  court  has  power  to 
enjoin  the  prosecution  of  an  action  to  foreclose  a  mortgage  given  by  a  tenant 
in  common  of  real  property  to  his  eotenant  upon  his  undivided  stiare,  until 
the  determination  of  an  action  to  partition  the  property  brought  by  the 
mortgagor  prior  to  the  commencement  of  the  foreclosure  action,  where  it 
appears  that  the  mortgage  security  is  ample.    Post  v.  Banks '..  187 

MOTION  AND  OBJOER-^Prtferenee-- action  by  one  creditor  on  behalf  cj 
himself  and  others  to  set  aside  a  transfer  of  an  insurance  policy  by  a  deceased 
insolvent  debtor — application  therefor  by  one  defendant  not  a  bar  to  that  ^ 
another. 

See  Rattle  v.  Mutual  Life  Insubancb  Co 12 

Whether  a  pleadina  is  or  is  not  frivolous  must  be  determined  by  an 

inspection  thereof,  and  the  practice  cf  interposing  affidavits  for  or  against 
the  pleading  cannot  be  sanctioned. 

See  Dancel  v.  Qoodyjulr  Shoe  Machinert  Co 498 

An  order  appointing  a  receiver  of  a  corporation  sMned  "  Enter,  Wm. 

N.  Cohen,  J,  S,  O.,"  by  a  judge  at  his  residence  in  New  York  city --it  takes 
effect  when  entered. 

See  WiLoox  v.  National  Shoe  Sb  Leather  Bank 466 

Commission  to  take  the  deposition  cf  witnesses  without  the  State — what 

qffidoivit  is  sufficient. 

See  Laidlaw  v.  Stdcson 545 
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Application  for  a  drfeitdanfs  examination  btfore  trial — eontenie  of 

4he  affidavit  tlt^rrfor. 

See  Habt  «.  Chase 445 

Order  cf  public€Uion  with  a  Special  lerm  caption,  when  a  judges  order. 

See  VoLZ  v.  S'ieiner 604 

An  order  denying  a  motion  to  resettle  another  order  ie  not  appealable. 

See  Waltham  Manupactxjring  Oo.  v.  Bradt 102 

Motion  in  arrest  ^jtuigment,  what  may  be  considered  on. 

See  "Pkopu^  V.  QosLiJX ...     16 

MUNICIPAL  OOBPORATION  —  Action  to  recover  money  paid  under  an 
inealid  assesement  —  a  new  trial  ordered  wJtere  a  statute  controlling  the  case 
was  not  brought  to  the  attention  of  the  trial  court  J]  1.  Owners  of  property  in 
the  city  of  Syracuse,  who  had  been  assessed  for  service  connections  made 
with  the  water  mains  laid  in  front  of  their  property,  paid  the  amount  of 
such  assessments  and  then  brought  an  action  to  recover  the  sums  so  paid  on 
the  ground  that  the  assessments  were  invalid  and  imposed  without  any 
authority. 

Upon  the  trial  the  court  determined  that  the  assessments  were  invalid,  but 
found  that  the  plaintiffs  were  chargeable  with  knowledge  of  the  facts  which 
rendered  them  invalid  and  dismissed  the  complaint. 

Chapter  910  of  the  Laws  of  1896,  which  provides  tliat  "Whenever  an 
assessment  for  a  local  improvement  has  been  annulled  by  the  judgment  or 
order  of  any  court,  any  sum  of  money  which  has  been  heretofore,  or  shall  be 
hereafter  paid  thereon,  may  be  refunded  with  interest  from  the  time  of  such 
payment.  If  not  so  refunded  within  one  year  from  the  time  of  such  judg- 
ment or  order  annulling  such  assessment,  an  action  may  be  maintained  to 
recover  such  sum  with  interest  thereon,"  was  not  called  to  the  attention  of 
the  court. 

Hdd,  that  under  the  circumstances  the  Appellate  Division  would  order  a 
new  trial  instead  of  directing  that  judgment  be  entered  conformably  to  the 
decision  adjudging  that  the  assessments  were  invalid. 

Palmer  v.  City  op  Syracuse 267 

2. Title  to  the  marsfies  on  the  Harlem  riDer  between  Ninety-third  and 

One  Hundred  and  Ftfth  streets.  New  York  —  it  passed  under  the  original 
Harlem  patent  and  not  under  Vie  Dongan  patent,^  The  marsh  which  formerly 
bordered  on  the  Harlem  or  East  river  and  extended  from  what  is  now 
Ninety-third  street  in  the  city  of  New  York,  north  to  One  Hundred  and 
Fifth  street,  and  westerly  to  Third  avenue,  which  was  intersected  by  creelcs 
and  produced  an  annual  crop  of  sedge  or  salt  grass,  annually  harvested  bv 
the  owner  of  the  upland,  and  which  was  flooded  by  extraordinarily  high 
tides  but  not  by  ordinary  high  tides,  passed  under  the  original  Harlem 
patent  granted  by  Governor  Nicholls  in  May,  1666,  and  not  under  the  Dongan 
charter,  by  which  the  city  of  New  York  acquired  title  to  the  tideway  or  land 
between  high  and  low -water  mark  on  the  whole  circuit  of  Manhattan  island. 

This  conclusion  is  strengthened  by  the  fact  that  the  inhabitants  and  free- 
holders of  Harlem  granted  the  marsh  in  question  to  John  de  La  Montague  in 
1672  and  hj  the  fact  that  de  La  Montague  and  his  grantees  for  more  thau  200 
years  exercised  the  right  of  ownership  over  the  property  and  that  during  this 
period  the  city  of  New  York  made  no  claim  to  the  property,  but  recognized 
the  title  of  the  grantees.    Baird  v,  Campbell 104 

3.  Summary  proceedings  in  the  New  York  Municipal  Court — defended 

on  the  ground  tliat  an  assignment  of  the  lease  to  the  party  instituting  them  was 
fraudulent  as  to  creditors.]  Where  a  person  claiming  possession  of  certain 
premises,  under  an  assignment  of  a  lease  executed  by  the  lessee  shortly 
before  he  was  adjudged  a  bankrupt,  institutes  summary  proceedings  in  the 
Municipal  Court  of  the  city  of  New  York  to  recover  possession  of  such 

g remises  from  a  person  claiming  under  an  assignment  of  the  lease  executed 
y  the  receiver  of  the  lessee  appointed  in  bankruptcy  proceedings,  and  the 
respondent  attacks  the  assignment  of  the  lease  to  the  petitioner  on  the 
ground  that  it  was  executed  m  fraud  of  creditors,  the  court  has  jurisdiction 
to  determine  the  issue  of  fraud  as  a  legal  defense.    Woods  v,  Garcewich.  .    53 
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4.  T/ie  decision  of  the  Municipal  (hurt  is  a  bar  to  an  action  in  equity 

to  set  aside  the  assignment^]  If  it  determines  such  issue  in  favor  of  the 
petitioner  and  grants  a  final  order  awarding  the  latter  possession  of  the 
premises,  such  final  order  cannot  be  attacked  collaterally  and  is  a  bar  to  an 
action  in  equity  brought  by  the  respondent  to  have  the  assignment  of  the 
lease  to  the  petitioner  declared  void.    Id, 

5.  Negligence  —  injury  from  faUing  into  a  hole  maintained  by  the 

defendant  in  a  city  street  —  knowledge  by  the  party  injured  of  its  existence,] 
In  an  action  to  recover  damages  sustained  by  the  plaintiff  in  consequence 
of  her  falling  into  a  hole  which  the  defendant  unlawfully  kept  and  main- 
tained unguarded  in  the  sidewalk  of  a  city  street,  the  fact  that  the  plaintiff 
knew  of  the  existence  of  the  hole  about  three  weeks  before  the  accident, 
does  not  establish  that  she  was  guilty  of  contributory  negligence  as  matter 
of  law,  where  It  appears  that  at  the  time  she  fell  she  was  carrying  a 
basket;  that  her  little  brothers  were  walking  in  front  of  her  and  that  she  - 
was  not  *'  quite  sure"  of  the  location  of  the  nole  at  the  time. 

MoRRissEY  0.  Smith 189 

6.  When  on  appeal  a  child  wiU  not  be  presumed  to  have  been  sui  juris.] 

Where  the  record  on  an  appeal  from  a  judgment  dismissing  the  complaint 
discloses  the  fact  that  the  plaintiff  is  an  infant,  but  does  not  establish  her 
age.  the  Appellate  Division  will  not  assume  that  she  is  sui  juris  in  the  face 
of  evidence  that  she  was  a  school  girl  and  was  referred  to  by  the  witnesses  as 
*'  this  little  girl; "  that  one  of  her  playmates  was  nine  years  old  at  the  time 
of  the  trial,  which  occurred  nine  months  after  the  accident,  and  that  the 
plaintiff  was  carried  to  and  from  the  hospital.    Id, 

7. Nuisance — ordinance  as  to  t?ie  kind  of  buildings  which  may  be  con- 
structed in  the  fire  limits  of  a  dty.'^  Ordinances  and  by-laws  of  a  city  pro- 
hibiting the  construction  or  placing  within  the  fire  limits  of  any  wocxlen 
building  or  building  constructed  of  wood  with  a  brick  or  metal  veneer,  and 
declaring  a  building  erected  contrary  to  such  ordinances  to  be  a  public 
nuisance,  enacted  pursuant  to  express  provisions  of  the  original  charter  of 
the  city,  and  recognized  and  approved  by  the  revised  charter  thereof,  have 
the  same  force  and  effect  as  an  act  of  the  Legislature,  and  the  reasonable- 
ness of  the  prohibition  is  not  open  to  question. 

Griffin  v.  City  of  Gloversville 40S 

8. A  cfiange  therein  must  be  made  in  the  manner  required  thereby.]    A 

provision  in  such  ordinance  and  by-laws  that  they  shall  not  be  *'  abrogated, 
changed  or  suspended  without  the  unanimous  consent  of  the  common  coun- 
cil present  at  a  meeting,  unless  the  proposed  alteration  has  been  presented 
and  held  under  consideration  bv  a  resolution  of  the  common  council  at 
least  two  weeks  before  the  final  vote  be  taken  thereon,"  is  binding  upon 
the  common  council.    Id. 

9. Right  to  remote  buildings  which  violate  it,]    Where  the  common 

council,  without  compliance  with  the  quoted  provision  of  the  bv-laws. 
passes  a  resolution  providing  that  if  a  property  owner  who  had  made 
extensive  repairs  to  a  wooden  building  would  place  iron  or  steel  siding 
thereon,  she  might  remove  the  building  to  a  foundation  located  on  another 
portion  of  her  lot,  and  the  property  owner,  with  notice  that  the  common 
council  did  not  have  authority  to  pass  the  resolution,  removes  the  building 
to  the  new  foundation,  she  is  not  entitled  to  recover  damages  from  the  city 
if  the  superintendent  of  streets  of  the  city  enters  upon  the  premises  and 
takes  the  building  down.    Id. 

10.  Street  railroad  —  its  occupation  of  a  street  of  which  the  fee  is  in  the 

abutting  owners  enjoined  —  the  damages  will  not  be  assensed  in  tJie  equity  suit, 
nor  will  security  be  taken  and  an  injunction  be  denied  ]  A  court  of  equity  will 
not,  in  an  action  brought  to  obtain  an  injunction  against  a  street  railroad  to 
prevent  its  occupation  of  a  street  of  which  the  fee  is  in  the  plaintiff,  an 
abutting  owner,  assess  the  damages  to  which  the  owner  is  entitled  because  of 
such  occupation  of  the  street,  nor  will  it  permit  the  defendant  to  give  secu- 
rity for  the  payment  thereof  anH  deny  the  injunction.  Such  an  appropriation 
by  the  railroad  company  constitutes  a  taking  of  private  property. 

Peck  v.  Schenectady  Railway  Co 859 
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11.  Payment  of  a  void  assessment — the  amount  thereqf  is  not  reeowr- 

able,  if  paid  with  knowledge  of  the  dtfect.\  A  person  who,  without  duress  in 
fact,  pays  under  protest  an  assessment  for  a  local  improvement,  appar- 
ently regular  but  in  fact  void,  is  not  entitled  to  recover  the  money  so  paid 
if  it  appears  that  the  payment  was  made  with  knowledge  of  the  facts 
which  rendered  the  assessment  void.     Haven  v.  The  Matob 90 

12.  JBIfeet  of  a  failure  to  publish  an  extract  of  an  ordinance  where  it  is 

set  forth  in  another  pMicatian.]  The  fact  that  an  abstract  of  the  ordinance 
for  a  local  improvement  in  the  city  of  New  York  was  not  publislied  as 
required  by  section  80  of  the  Consolidation  Act  (Laws  of  1882,  chap.  410) 
does  not  render  the  assessment  for  such  improvement  invalid,  where  it 
appears  that  a  resolution  of  the  board  of  aldermen  was  published  which 
referred  to  the  ordinance  and  contained  every  item  of  information  which 
could  have  been  imparted  by  the  publication  in  full  of  the  ordinance.     Id, 

13.  Injury  to  a  property  owner  by  the  inclosure  of  part  of  a  public  park.'] 

The  injury  done  to  a  property  owner  by  the  inclosure  of  part  of  a  public 
park  for  a  power  plant  used  in  the  construction  of  the  New  York  under- 
ground railroad  renders  the  contractor  liable  for  the  damages  caused  thereby. 

Bates  «.  Holbrook 25 

Application  of  dtil  service  rules  to  officers  and  employees  of. 

See  CrviL  Servicb. 

Care  required  of  a  street  railway  to  prevent  ir^ury  to  a  street  sweeper. 

See  Nbolioenge. 

KXTNIGIPAL  OOTJBT  —  Gf  New  York  dty. 
See  Municipal  Corporation. 

UXrrUAL  FIBE IKSTJBANCE  COMPANY : 

See  Insurance. 

NECESSABIES  —  Fbr  wife. 

See  Husband  and  Wipe. 

NEQLIG'ENCE  —  Injury  to  a  passenger  stepping  from  a  street  ear  into  a 
trench  made  alongside  of  the  track  by  the  street  car  company  —  lia*nlity  of  the 
company  for  the  negligence  of  the  contractor  making  the  trench — liability  of 
the  contractor  —  injury  covered  by  the  pleading  —  ir^nry  resulting  from  the 
accident  — excessive  verdict,]  1.  In  an  action  to  recover  damages  for  personal 
injuries  sustained  by  the  plaintiff,  in  stepping  from  a  car  of  the  defendant 
railroad  comimny  into  an  open  trench  in  the  street,  it  appeared  that  the 
defendant  corporation  was  operating  a  street  railway  on  Third  avenue,  in 
the  city  of  New  York,  and  that  the  individual  defendants  were  contractors 
who  were  engaged  in  digging,  for  the  use  of  die  railroad  company,  a  trench 
about  three  and  one-half  feet  in  width  and  about  three  feet  in  depth  upon 
either  side  of  the  track  next  to  the  outer  rail  and  between  it  and  elevated 
railroad  pillars  located  in  the  avenue;  that  on  commencing  the  work  at 
each  intersecting  street  the  southerlv  half  of  the  street  was  barricaded  and 
travel  was  confined  to  the  northerly  half;  that  when  the  work  on  the 
southerly  half  of  the  intersecting  street  was  completed  the  trenches  were 
bridged  over  and  that  part  of  the  street  was  thrown  open  to  public  travel; 
that  the  northerly  half  of  the  street  was  then  barricaded  and  work  com- 
menced thereon. 

The  bridges  were  built  of  timber  and  extended  from  the  elevated  railroad 
pillars  to  the  sidewalk.  Ropes  extended  from  the  southerly  end  of  the 
bridge  at  one  street  to  the  northerly  end  of  the  bridge  at  the  next  street 
along  the  line  of  the  elevated  railroad  pillars  upon  either  side.  Evidence 
was  given  tending  to  show  that  the  contractors  maintained  red  lanterns 
along  the  trenches  at  night  and  also  a  watchman  to  prevent  accidents  and  to 
take  care  of  the  lights.    With  these  exceptions  the  trench  was  unprotected. 

It  further  appeared  that  the  plaintiff  was  a  passenger  upon  one  of  the 
defendant's  north-bound  street  cars,  and  that  she  requested  the  conductor 
to  let  her  off  at  One  Hundred  and  Fifth  street,  on  the  southerly  half  of 
which  the  work  had  been  completed  and  the  bridge  erected,  and  the  north- 
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erly  half  of  which  was  then  barricaded;  that  the  car,  which  was  an  ordinary 
closed  car,  came  to  a  full  stop  with  the  rear  platform  opposite  the  open 
trench;  that  it  was  about  eleven  o'clock  at  night  and  veiy  dark,  and  that 
the  plaintiff,  who  received  no  warning  from  the  conductor  and  did  not  see 
the  trench  or  the  rope  or  red  lantern,  alighted  from  the  rear  platform  on 
the  right-hand  side  or  easterly  side  and  stepped  into  the  trench,  sustaining 
severe  inluries. 

He^,  that  the  Jury  was  warranted  in  finding  negligence  on  the  part  of  the 
railroad  company,  either  because  it  stopped  the  car  opposite  the  open  trench 
and  impliedly  invited  the  plaintiff  to  alight  therefrom  without  notice  or  warn- 
ing, or  because  it  did  not  properly  guanl  the  trench; 

That  the  railroad  company  was  not  liable  for  the  negligent  acts  of  the  con- 
tractors or  their  servants  m  the  immediate  performance  of  the  work,  but 
that  its  dutv  to  the  public  required  it  to  exercise  reasonable  care  to  guard 
the  excavation; 

That  it  could  not  be  said,  as  a  matter  of  law,  that  the  contractors  discharged 
their  entire  duty  to  passengers  upon  the  railroad  company's  cars  by  the  con- 
struction of  the  bridge; 

That  the  refusal  of  the  court  to  charge  that  the  contractors  were  not 
bound  to  exercise  care  to  prevent  passengers  from  stepping  off  cars  into 
the  trench,  if  they  had  provided  proper  bndges  for  the  passengers  to  alight 
upon,  constituted  error  prejudicial  to  the  contractors; 

That  the  allegation  in  the  complaint  to  the  effect  that  in  conse(^uence  of 
her  fall  into  the  trench  the  plaintiff's  ankle  and  wrist  were  spramed,  and 
that  Rhe  received  bruises  about  her  body  and  limbs,  "  and,  as  she  is  informed, 
injuries  of  an  internal  nature  which  may  be  permanent,"  was  sufficiently 
broad  to  include  injuries  to  the  plaintiff's  womb; 

That  evidence  that  the  plaintiff  from  the  moment  of  the  accident  suffered 
pain  in  the  abdomen  such  as  she  never  experienced  before,  coupled  with 
evidence  of  physicians  to  the  effect  that  she  was  suffering  from  an  injury 
to  the  womb,  justified  a  finding  that  such  injury  to  the  womb  resulted  from 
the  accident; 

That  as  it  appeared  that  the  plaintiff  was  a  married  woman  twenty-nine 
years  of  age  and  had  suffered  much  pain  for  a  period  of  nearly  two  and  a  half 
^ears  and  would  be  obliged  to  submit  to  an  operation  in  order  to  cure  the 
injury  to  her  womb,  a  verdict  of  |3,000  would  not  be  set  aside  as  excessive. 

Wolf  v.  Thibd  Avenub  R.  R.  Co 605 

2.  Injury  at  a  railroad  eramng  abatrueted  by  ears  and  permanent  Btrue- 

tures  — failure  to  show  tliat  the  deceased  looked  and  listened,  when  not  faUU  to  a 
recovery.]  In  an  action  to  recover  damages  resulting  from  the  death  of  the 
plaintiff's  intestate,  it  appeared  that  the  defendant's  railroad  crossed  Glasgow 
street  in  the  village  of  Clyde  at  right  angles;  that  the  railroad  ran  east  and 
west  and  the  street  north  and  south  and  that  the  tracks,  beginning  at  the 
south,  were  numbered  from  one  to  eight  and  included  a  space  of  one  hun- 
dred and  forty-nine  feet. 

It  further  appeared  that  at  a  few  minutes  before  eleven  o'clock  on  the 
night  of  the  accident  the  intestate,  his  brother  and  their  aunt  were  riding 
southerly  along  Glasgow  street  in  a  cutter  drawn  by  a  horse  which  was  old 
and  gentle  but  was  afraid  of  the  cars;  that  the  nieht  was  clear  and  that  all 
the  parties  were  familiar  with  the  crossing,  and  that  the  intestate's  brother, 
who  was  driving,  was  accustomed  to  handling  horses. 

There  were  no  eye-witnesses  of  the  accident,  but  there  was  evidence  tend- 
ing to  show  that  as  the  intestate  and  his  companions  approached  the  cross- 
ing, their  view  of  the  tracks,  both  to  the  east  and  the  west  of  the  crossing, 
was  obstructed  to  a  considerable  extent  by  permanent  structures  and  by 
freight  cars;  that  an  engine  facing  east  was  standing  on  track  No.  5,  west 
of  the  crossing,  which  had  a  headlight  and  was  blowing  off  steam;  that  there 
was  a  freight  train  standing  west  of  the  crossinj^  on  track  No.  4  which  also 
had  a  hei^light;  both  of  tue  engines  were  facing  east;  that  there  was  a 
freight  train  more  than  a  third  of  a  mile  long  on  track  No.  8,  going  west  at 
the  rate  of  ten  or  twelve  miles  an  hour,  giving  the  usual  signals  of  its 
approach;  that  the  occupants  of  the  cutter  could  not  have  seen  this  train 
until  they  were  well  on  track  No.  5,  when  their  horse  would  be  on  track 
No.  4,  and  the  freight  train  was  four  hundred  and  forty -five  feet  east  of  the 
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crossing;  that  at  this  time  a  passenger  train  was  approaching  the  crossing 
from  the  east  on  track  No.  2  at  the  rate  of  sixty  miles  an  hour,  which  train 
was  hidden  from  view  by  the  freight  train;  that  the  passenger  train  gave  no 
signals  of  its  approach,  and  that  the  noise  incident  to  its  operation  was 
drowned  by  the  louder  noise  of  the  freight  train;  that  the  distance  between 
track  No.  5  and  track  No  2  was  thirty -seven  and  four-tentlis  feet,  and  that 
when  the  cutter  was  nearly  over  track  No.  2  the  rear  thereof  was  cut  off 
by  the  passenger  train  and  the  three  occupants  instantly  killed. 

There  was  also  evidence  that  the  crossing  was  nearly  bare  of  snow  and 
that  the  progress  of  a  cutter  over  the  same  would  necessarily  be  slow  and 
diMcuIt,  and  that  by  reason  of  the  piling  of  snow  on  either  side  of  the  road- 
way the  traveled  portion  of  the  street  was  only  eight  or  nine  feet  in  width. 

Meld,  that  the  questions  of  the  defendant's  negligence  and  of  the  intes- 
tate's freedom  from  contributory  negligence  should  have  been  submitted  to 
the  jury,  and  that  it  was  error  for  the  court  to  dismiss  the  complaint; 

That  while  the  jury  would  not  be  permitted  by  the  evidence  to  find  that 
the  occupants  of  the  cutter  looked  or  listened  for  the  approaching  passenger 
train,  they  might  find,  in  view  of  the  physical  facts  proved,  that  to  have 
looked  and  listened  for  that  train  would  have  been  unavailing. 

QOODELL  V,  N.  Y.  CfiNTRAIi  &  H.  R.  R.  R.  Co 271 

8.  An  engineer  killed  by  reaeon  of  a  coUision  at  a  crossing  whicJi  he 

approaches  without  stopping  as  required  by  the  statute  —  he  is  quilty  of  con- 
tributory 'negligence.']  In  an  action  brought  against  the  Erie  Kailroad  Com- 
pany to  recover  damages  resulting  from  the  death  of  the  plaintiffs'  intes- 
tate, it  appeared  that  railroad  tracks  used  respectively  by  the  Delaware, 
Lackawanna  and  Western  Railroad  Company  and  by  the  Erie  Railroad  Com- 
pany crossed  each  other  nearly  at  right  angles;  that  at  the  nort-hwest  angle 
formed  by  the  tracks  was  a  signal  tower;  that  upon  the  side  of  said  rignal 
tower,  towards  each  of  the  intersecting  tracks,  was  a  set  of  signals  consist- 
ing of  a  red  and  white  disc  attached  to  opposite  ends  of  an  arm  or  appliance, 
and  so  arranged  that  when  the  red  disc  was  in  sight  the  white  disc  was  out 
of  sight  and  mce  versa  ;  that  the  white  disc  was  the  signal  of  safety  to  a  train 
approaching  the  crossing,  and  authorized  it  to  cross  the  tracks  of  the  other 
road,  while  the  red  disc  was  a  danger  signal  which,  when  shown  to  an 
approaching  train,  required  it  to  stop  before  reaching  the  crossing. 

It  further  appeared  that  the  intestate  was  an  engineer  in  the  employ  of  the 
Delaware,  Lackawanna  and  Western  Railroad  Company,  and  that  when  his 
locomotive  was.  about  a  quarter  of  a  mile  from  the  crossing  he  received 
the  white  signal,  and  that  he  continued  to  approach  the  crossmg  at  a  speed 
of  from  four  to  eight  miles  an  hour;  that  at  this  time  a  passenger  train  on 
the  Erie  railroad  was  approaching  the  crossing  at  a  speed  estimated  at  from 
two  or  three  to  eighteen  miles  an  hour,  notwithstanding,  as  contended  by 
the  plaintiffs,  that  the  red  signal  was  set  against  it;  that  the  intestate  did 
not  aiscover  the  passenger  tram  until  he  was  within  a  few  feet  of  the  cross- 
ing; that  he  then  put  on  full  steam  but  was  unable  to  avoid  a  collision  which 
resulted  in  his  death. 

Evidence  was  given  tending  to  show  that  from  the  time  the  intestate  came 
within  several  hundred  feet  of  the  crossing  he  could,  if  he  had  looked,  have 
seen  the  passenger  train  if  it  was  within  three  hundred  feet  from  the  cross- 
ing and  that  the  extent  of  his  vision  increased  as  he  neared  the  crossing. 

Neither  the  intestate  s  locomotive  nor  the  passenger  train  came  to  a  full 
stop  while  approaching  the  crossing  as  required  by  section  86  of  the  Rail- 
road Law,  which  provides:  '*  All  trains  and  locomotives  on  railroads  crossing 
each  other  at  grade  shall  come  to  a  full  stop  before  crossing  not  less  tlian 
two  hundred  or  more  than  eight  hundred  feet  from  the  crossing,  and  shall 
then  cross  only  when  the  way  is  clear  and  upon  a  signal  from  a  watchman 
stationed  at  the  crossing." 

Heid,  that  the  intestate  was  guilty  of  contributory  negligence  as  matter 
of  law.    LoNERGAN  «.  Erik  Railroad  Co 297 

4. Injury  to  a  sereant  taking  up  a  pipe  which  has  been  bent  around  a 

rocky  from  its  springing  back  —  act  of  a  fellow  semant  —  risk  of  the  employ- 
ment —  t?ie  fact  that  it  was  bent  when  laid  is  not  etidence  of  tughgence,]  In  an 
action  to  recover  damages  resulting  from  the  death  of  the  plaintiff's  intes- 
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tate,  it  appeared  that  the  defendant  was  the  surviving  partner  of  a  firm  of 
contractors  engaged  in  constructing  a  sewer;  that  in  the  performance  of  the 
work  a  line  of  pipe  about  250  or  800  feet  long  was  laid  for  the  purpose  of 
supplying  a  steam  boiler  with  water;  that  in  It^ing  the  pipe  a  rock  was 
encountered  and  that  pursuant  to  the  direction  of  the  deceased  member  of 
the  firm  the  pipe  was  bent  around  the  rock,  no  elbow  or  swinging  joint 
being  placed  m  the  pipe,  although  it  was  customary  to  use  those  appliances 
where  the  pipe  could  not  be  laid  in  a  straight  line;  that  on  the  day  of  the 
accident  a  foreman  of  the  contractors  directed  two  engineers  and  the  plain- 
tiff's intestate,  who  was  a  night  watchman  in  the  employ  of  the  contractors, 
to  disconnect  the  pipe  without  giving  them  any  instructions  as  to  the  man- 
ner in  which  they  were  to  perform  the  work;  that  as  the  men  uncoupled  the 
piece  of  pipe  which  had  been  bent  around  the  rock,  the  pipe  sprang  up, 
knocking  the  plaintiff's  intestate  into  the  sewer  trench. 

It  further  appeared  that  both  of  the  engineers  were  familiar  with  the  work, 
and  one  of  them  testified  that  he  was  familiar  with  the  coupling  and  uncoup- 
ling of  pipes  and  that  when  he  started  to  disconnect  the  pipe  he  knew  what 
kind  of  a  bend  was  in  it. 

Held,  that  the  evidence  did  not  justify  a  finding  of  negligence  on  the  part 
of  the  defendant; 

That  when  the  intestate  and  his  associates  were  directed  to  uncouple  the 
pipe  they  were  required  to  adopt  proper  methods  to  perform  the  work  and 
to  take  proper  precautions  to  avoid  injury; 

That  if  the  injury  to  the  deceased  was  caused  by  the  negligent  manner  in 
which  the  work  was  performed,  whether  such  negligence  was  that  of  the 
deceased  or  of  his  associates,  it  was  a  risk  incident  to  the  employment  or  the 
negligence  of  a  fellow-servant,  for  which  the  defendant  was  not  liable; 

That  the  proof  as  to  the  manner  in  which  the  pipe  was  originally  laid  did 
not  establish  negligence.    O'Sullivan  «.  Flynn 616 

6. Injury  to   a   woman,   who  had   notified  a   car  to  stop,  from  its 

running  against  lier  while  she  was  attempting  to  pass  before  it  to  reach  the 
proper  side  from  which  to  enter  t7.J  In  an  action  brought  to  recover  dam- 
ages for  personal  injuries,  the  plaintiff  testified  that  she  and  her  son  walked 
along  the  south  side  of  Ninety-ninth  street  to  Central  Park  West  for  the 
purpose  of  boarding  one  of  the  defendant's  street  cars  which  were  operated 
upon  the  easterly  side  of  that  avenue;  that  when  she  had  reached  a  point 
midway  between  the  south-bound  tracks,  she  and  her  son  saw  a  north- 
bound car  about  half  a  block  away  and  that  her  son  raised  his  hand  to 
signal  it  to  stop  for  them;  that  without  looking  around  again  she  proceeded 
diagonally  to  the  northeast  corner  where  the  cars  stopped;  that  during  her 
progress  she  heard  no  sound  of  warning,  but  only  the  rumbling  which  she 
bad  heard  when  the  car  was  half  a  block  away;  that  she  had  her  ri^ht  foot 
on  the  sidewalk  and  was  in  the  act  of  placing  her  left  foot  there,  wnen  the 
fender  of  the  car  struck  her  left  foot  and  threw  her  into  the  gutter,  causing 
her  to  sustain  the  injuries  in  question;  that  after  striking  her,  the  car 
went  two  lengths  without  stopping. 

The  plaintin's  son  testified  that  the  distance  from  the  point  where  the  car 
was  when  he  gave  the  signal  to  the  place  where  the  accident  occurred  was 
180  feet,  and  that  the  distance  from  the  point  where  he  signaled,  and  where 
his  mother  started  diagonally  to  the  northeast  comer,  to  the  place  of  the 
accident,  was  82  feet;  that  when  he  signaled,  the  motorman  beckoned  with 
his  left  hand  over  his  shoulder;  that  the  car  was  going  ten  or  twelve  miles 
an  hour,  and  that  he  heard  no  bell  rung.  It  did  not  appear  that  the  plain- 
tiff saw  the  motorman  beckon. 

Held,  that  the  questions  of  the  defendant's  negligence  and  of  the  plain- 
tiff's freedom  from  contributory  negligence  should  have  been  submitted 
to  the  jury,  and  that  it  was  error  for  the  court  to  dismiss  the  complaint  at 
the  close  of  the  plaintiff's  case. 

CoFELAND  f>.  Metropolitan  Street  R.  Co 488 

6. Insurance — fire  caused  by  negligence — subrogation  of  the  insurance 

company  to  the  right  of  action  of  the  insured.]  A  fire  insurance  company, 
which  pays  a  loss  occasioned  by  the  negligence  of  a  third  person,  thereupon 
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becomes  sabrogated  to  the  iDsured's  right  to  brinff  an  action  against  the  third 
person  to  recover  the  damages  resulting  from  sadi  negligence. 

Gkbmak-Am.  Ins.  Co.  «.  Standabd  Gab  Co 530 

7. The  actum  by  the  insurance  company  it  not  triable  at  Special  Term.^ 

The  fact  that  the  insurance  company  obtained  by  subrogation  its  right  to 
maintain  the  action  does  not  change  uie  character  of  the  action  and  make  it 
one  triable  at  a  Special  Term.    Id. 

8. OUigation  of  a  gas  company  making  a  connection.^    A  ^as  company 

which  undertakes  to  make  an  additional  connection  on  the  premises  of  a  con- 
sumer, whether  for  a  direct  compensation  or  for  the  indirect  benefit  that  it 
would  receive  in  consequence  of  the  increased  use  of  gas,  assumes  the  obliga- 
tion to  provide  a  skillea  workman  to  perform  the  work  and  to  use  in  makmg 
the  connection  ordinary  care  and  prudence  commensurate  with  the  work  to 
be  done  and  the  dangers  arising  from  the  situation  and  conditions  surround- 
ing it,  and  for  a  failure  thus  to  carefully  perform  the  work  the  gas  com- 
pany is  liable  for  any  injury  sustained  by  the  consumer  therefrom.    Id, 

9. What  is  negligence  in  testing  a  gas  pipe.'\    Where  the  connection  was 

made  in  a  picture  gallery,  the  walls  of  which  were  covered  with  pictures 
hung  upon  a  cotton  flannel  substance,  and  the  workman,  after  unsnccess- 
f  uUv  trying  to  discover  the  whereabouts  of  a  leak  in  the  pipe  by  his  sense  of 
smell,  passed  a  lighted  match  along  the  pipe  with  the  result  that  the  gas 
ignited  at  a  point  about  two  and  one-half  inches  from  the  wall  where  there 
was  a  small  leak  made  bv  a  sandhole  in  the  pipe,  and  the  flame  communi- 
cated to  the  cotton  flannel  on  the  wall,  the  question  whether,  considering  the 
location  of  the  pipe  and  the  material  that  surrounded  it,  the  workman  was 
negligent  in  using  a  lighted  match  to  look  for  the  leak,  is  one  of  fact  for  the 
jury.    Id, 

10. Agency  cfthe  icorkf/nan.']    In  such  a  case  the  workman  is  the  agent 

of  the  gas  company  and  not  of  the  consumer.    Id, 

11.  Injury  to  a  servant  ftom  the  fall  of  a  rentHating  pipe  —  it  is  not  a 

tool,  implement  or  appliance  —  who  is  not  the  alter  ego  of  the  master —  who  is  a 
feUow-servantA  In  an  action  brought  to  recover  damages  for  personal 
injuries  sustained  by  the  plaintiff,  it  appeared  that  the  defendants,  who 
were  engaged  in  the  business  of  altering  and  repairing  steamships,  sent  one 
CRourke,  a  skilled  and  competent  foreman  employed  by  them,  to  a 
steamer,  with  directions  to  make  all  the  repairs  ordered  by  the  engineer 
of  the  steamer:  that  in  pursuance  of  authority  conferred  upon  him  by  the 
defendants,  O'Rourke  hired  the  plaintiff  to  assist  him;  that,  acting  under 
instructions  from  the  engineer,  O'Rourke  and  the  plaintiff  went  into  the 
fire  room  to  repair  a  broken  band  on  a  ventilator  which  consisted  of  a  tube 
of  boiler  iron  thirty-two  feet  long  and  two  feet  in  diameter,  made  in  two  sec- 
tions riveted  together,  and  extended  from  the  deck  to  the  fire  room;  that 
while  they  were  replacing  the  band,  an  operation  which  caused  some 
strain  to  l>e  placed  upon  the  ventilator,  a  section  of  the  ventilator  fell  to  the 
floor  injuring  the  pliuntiff;  that  upon  examination  it  was  found  that  some 
of  the  rivets  of  the  ventilator  had  broken  off. 

Held,  that  the  ventilator  was  not  a  tool,  implement  or  appliance  within  the 
meaning  of  the  rule  requiring  an  employer  to  furnish  his  employees  with 
adequate  and  suitable  tools  and  implements,  and  that  the  fire  room  was  a 
safe  place,  and  that  if  it  became  unsafe  it  was  the  fault  of  the  persons 
einployed  and  not  of  the  defendants; 

'thsX  the  engineer  of  the  steamer  was  not  the  alter  ego  of  the  defendants; 

That  O'Rourke  was  a  mere  fellow -servant  of  the  plaintiff  and  did  not 
stand  in  the  place  of  the  defendants; 

That  if  the  accident  was  attributable  to  the  strain  placed  upon  the 
ventilator  while  replacing  the  band,  or  to  the  failure  to  inspect  and  repair 
the  ventilator  before  removing  or  replacing  the  band,  the  defendants  were 
not  liable  therefor.    Brown  «.  Terbt 223 

12. Credibility  of  toitnesses,]  In  an  action  to  recover  damages  for  per- 
sonal injuries  which  the  plaintiff,  who  was  a  passenger  upon  the  fourth  car 
of  one  of  the  defendant's  elevated  trains,  claimed  to  have  sustained  while 
alighting  from  the  rear  platform  of  that  car,  in  consequence  of  the  action 
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of  the  guard  in  charge  thereof  in  prematurelv  giving  the  signal  to  start  the 
train,  the  guard  testified  that  before  the  plaintiff  reached  the  gate  on  the  rear 
platform  of  the  fourth  car  the  gate  on  the  front  platform  of  the  fifth  car  had 
been  closed;  that  the  plaintiff  left  the  car  in  safety  and  that  the  accident 
resulted  from  his  slipping  on  the  platform. 

A  passenger,  who  was  riding  m  the  fourth  car,  testified  that  he  saw  the 
plaintiff  leave  it  and  heard  the  gate  slam;  that  tbrou^^h  a  side  window  he  saw 
the  plaintiff  disappear  after  the  train  had  moved  and  after  the  gate  was  shut. 
The  witness  did  not  testify  that  he  saw  the  guard  close  the  gute. 

Held,  that  it  was  error  for  the  court  to  instruct  the  jury  that  if  they 
bulieved  the  testimony  of  the  passenger  they  should  find  for  the  defendant  — 
for  the  reason  that  if  they  did  not  believe  the  testimony  of  the  guard,  who 
was  an  interested  witness,  that  the  gate  on  the  front  platform  of  the  fifth  car 
had  been  closed  before  the  plaintifTattempted  to  leave  the  car,  they  might 
find  that  the  gate  which  the  disinterested  passenger  heard  closed  was  the  gate 
on  the  front  platform  of  the  fifth  car. 

Where  a  disinterested  witness,  in  no  way  discredited,  testifies  to  a  fact 
within  his  own  knowledge  and  not  in  itself  improbable  or  in  conflict  with 
other  evidence,  what  he  testifies  to  is  regarded  in  law  as  established,  so  that 
it  cannot  be  ignored  either  by  the  court  or  the  jury,  but  where  a  person,  to 
whose  fault  or  negdgence  an  injury  suffered  is  imputed,  seeks  to  exonerate 
himself  by  his  own  testimony,  he  is  an  interested  party  and  his  credibility  is 
for  the  jury.    Pox  v.  Makhattak  Railway  Co 406 

13.  iT^juryfivm  the  fall  of  a  pile  of  lumber  maintained  on  private  prop- 
erty on  a  boy  standing  between  high  andlow  water  in  the  Harlem  rivej*.]  In  an 
action  to  recover  damages  for  personal  injuries,  it  appeared  that  the  defend- 
ant maintained  a  lumber  yard  upon  a  strip  of  land  abutting  on  the  Har- 
lem river;  that  there  was  a  fence  between  the  upland  and  the  nver,  the  shore 
outside  of  this  fence  beinc^  covered  with  water  at  high  tide  and  being  bare 
at  low  tide:  that  the  plaintiff,  a  boy  nine  years  of  age,  with  two  compan- 
ions, went  through  the  lumber  yard  to  the  beach  for  the  purpose,  as  stated  by 
him,  of  b&iling  a  boat,  and  that  while  he  was  standing  on  two  planks,  the  part 
upon  which  he  stood  being  in  the  water  and  the  other  part  on  the  land,  a 
pile  of  lumber,  which  was  upon  the  defendant's  premises  inside  of  the  fence 
and  above  the  high-water  line,  for  some  unexplained  reason,  fell  out  into  the 
river  and  seriously  injured  the  plaintiff. 

There  was  no  evidence  that  the  defendant  had  been  negligent  in  piling  the 
lumber  or  maintaining  it  in  its  position. 

It  did  not  appear  that  there  was  any  approach  to  the  strip  of  land  between 
the  fence  and  the  river  except  over  the  defendant's  property,  and  there  was 
nothing  to  show  that  such  strip  of  land  was  a  part  of  the  navigable  river  or 
a  public  highway  or  a  public  place  to  which  the  public  was  entitled  to  go. 

Held,  that  the  complaint  was  properlv  dismiss^; 

That  t^e  plaintiff  had  not  established  any  negligence  on  the  part  of  the 
defendant; 

That  in  view  of  the  plaintiff's  failure  to  establish  the  public  character 
of  the  strip  of  land  between  the  fence  and  the  river  the  rule  res  ipsa  loquitur 
did  not  apply.     Johnson  v.  Yellow  Pine  Co  ...  628 

14.  An  infant  of  four  years  rundown  by  a  street  car  while  walking 

with  his  father  —  charge  as  to  the  drfendanfs  liability  for  negligence,  without 
rtferenee  to  that  of  the  father.]  In  an  action  to  recover  damages  for  personal 
injuries  sustained  by  the  plaintiff,  an  infant  four  years  of  age,  who  was  con- 
ceded to  be  non  sui  juris,  in  consequence  of  his  being,  through  the  alleged 
negligence  of  the  defendant,  run  down  by  one  of  the  defendant's  horse  cars 
while  walking  by  the  side  of  his  father,  who  was  wheeling  another  child  in  a 
baby  carriage,  across  the  defendant's  tracks,  it  is  error  lor  the  court,  when 
asked  to  charge:  "  If  you  find  that  the  plaintiff  could  have  crossed  the  street 
and  avoided  the  car  but  for  the  carelessness  of  the  defendant's  driver  and 
his  impetuous  driving,  you  must  find  for  the  plaintiff."  to  reply:  *'  I  charge 
that  with  this  statement,  that  I  leave  it  to  you  to  say  whether  or  not  there 
was  impetuous  driving.  That  is  a  matter  for  you  to  determine,"  as  the 
charge  eliminated  the  question  of  the  contributory  negligence  of  the  plain- 
tilTs  father.    Lipschitz  v.  Dry  I>ock,  E.  B.  &  B.  H.  R.  Co (K)2 
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15.  Injury  from  the  falling  of  a  fire  txtinguiekgr  in  a  street  ear — eub- 

mission  of  the  case  to  the  jury — res  ipsa  loquitur.]  This  action  was  brought 
to  recover  damages  for  personal  injuries  sustained  by  the  plaintiff  while 
riding  in  one  of  the  defendant's  street  cars  in  consequence  of  the  falling  of 
a  fire  extinguisher,  a  metal  tube  fourteen  inches  long  and  two  inches  in 
diameter  which  weighed  twenty- four  and  one-half  ounces.  It  was  attached 
to  the  front  of  the  car  near  the  top  of  the  door  about  twenty  inches  above 
the  plaintiff's  head,  and  at  the  top  was  fastened  by  a  loop  of  cord  or  wire 
to  a  screw  inserted  in  the  side  of  the  car.  The  bottom  of  the  extinguisher 
rested  upon  a  metal  plate  which  was  also  attached  to  the  car. 

The  plaintiff  testified  that  after  the  extinguisher  fell  she  noticed  that  the 
ends  of  the  wire  or  cord  were  frayed  and  ragged. 

IMdy  that  it  was  error  to  dismiss  the  complaint,  and  that  the  circum- 
stances surrounding  the  accident  warranted  the  application  of  the  doctrine  of 
res  ipsa  loquitur,    Allbn  «.  United  Traction  Co 868 

16.  Street  sweeper  —  care  which  he  is  required  to  exercise  to  present 

injury  from  a  street  car.]  A  street  sweepei  in  the  employ  of  a  city,  at  work 
upon  a  public  street  between  the  rails  of  a  street  surface  railway,  is  not 
bound  to  exercise  the  same  degree  of  care  with  respect  to  street  cars  that 
would  be  required  of  ordinary  pedestrians. 

In  an  action  to  recover  damages  resulting  from  the  death  of  the  street 
sweeper  in  consequence  of  his  being  struck  by  a  rapidly  approaching  street 
car,  which  gave  no  notice  of  its  approach  until  it  was  within  ten  feet  of  him. 
evidence  that  from  time  to  time  at  intervals  of  a  minute  or  so  he  looked  for 
the  approach  of  cars  upon  the  track  on  which  he  was  working,  and  that  he 
was  doing  bis  work  in  the  usual  and  proper  way,  is  sufficient  to  warrant  a 
finding  that  he  exercised  such  care  as  was  required  of  him  under  the  circum 
stances.    O'Connor  v.  Union  Railway  Co 99 

17. Injury  from  falling  through  a  trap  door,  not  fitted  with  hinges, 

improperly  replaced  by  feUow-servants  of  the  plaintiff  A  Where  a  hole  in  the 
floor  of  a  freight  office  of  a  railroad  company  is  fitted  with  a  trap  door  made 
of  the  same  material  as  the  floor  and  so  constructed  that  when  placed  in  posi- 
tion it  rests  upon  joists  even  with  the  surface  of  the  floor  and  fits  so  closely 
that  it  is  necessriry  to  pry  it  up  in  order  to  remove  it,  the  fact  that  the  door 
is  not  fastened  to  the  floor  by  hinges  does  not  render  the  railroad  company 
liable  to  a  woman  employed  to  clean  the  freight  office,  who  steps  upon 
the  trap  door  and  is  precipitated  to  the  ground,  sustaining  personal 
injuries,  in  consequence  of  the  fact  that  some  plumbers  in  the  employ  of 
the  railroad  company,  who  had  done  some  work  under  the  office  floor,  had 
neglected  to  properly  replace  the  trap  door. 

Bateman  «.  N.  Y.  Central  &  H.  R.  R.  R.  Co »41 

18. Who  are  fellow -servants.]    Semble,  that  in  such  a  case  the  plumbers 

and  the  injured  woman  are  fellow-servants.    Id. 

19. Charge  that  "  if  ilie  stoi^y  of  the  defendants*  witnesses  be  true**  the 

verdict  must  be  for  the  defendants.]  In  an  action  to  recover  damages  for  per- 
sonal injuries  sustained  by  the  plaintiff  through  the  alleged  negligence  of 
the  defendants,  a  charge  that  ''  if  the  story  of  the  defendants'  witnesses  be 
true,  that  the  accident  happened  as  they  say  it  did,  and  not  as  the  plaintiff's 
witnesses  say  it  did,  your  verdict  must  be  for  the  defendants,"  constitutes 
error,  unless  it  appears  that  the  testimony  of  the  defendants'  witnesses 
if  believed  by  the  jury,  and  the  other  evidence  in  the  case  not  in  conflict 
therewith,  established  as  matter  of  law  that  the  plaintiff  was  guilty  of  con- 
tributory neeligenc3  or  that  the  defendants  were  free  from  negligence. 

What  case  is  not  a  proper  one  for  the  application  of  the  rule  charged,  con- 
sidered.   Thomson  tJ.  Seaman 58 

20.  Manufacturer  of  a  gun  —  liability  of  to  one  injured  while  using  it.] 

The  manufacturer  of  a  gun  is  liable  to  a  person,  into  whose  possession  the 
gun  comes  after  having  been  owned  and  used  by  several  other  persons, 
lor  any  damages  resulting  from  the  manufacturer's  negligence  in  using 
defective  material  or  from  want  of  proper  care  and  skill  in  manufacturing  it, 
even  if  no  warranty  accompanied  the  sale  of  the  gun  by  the  manufacturer. 

Pavo  v.  Remington  Arms  Co 414 
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21.  It$  bursting  does  not  estcMuh  tuch  liability, ]    The  mere  bursting  of 

the  gun  does  not  establish  liability  on  the  part  of  the  manufacturer.    Id, 

22.  For  what  uss  it  must  be  suitable.]    The  manufacturer  is  only 

required  to  make  the  gun  suitable  for  use  under  the  conditions,  as  to  the  kind 
of  powder  used,  existing  at  the  time  it  was  put  on  the  market.     Fd, 

23.  Expert  testimony  as  to  defects  tJierein.}  A  barber,  who  had  no  expe- 
rience with  broken  metals,  except  razors  and  shears  and  bicycles,  and  had 
seen  only  two  broken  gun  barrels,  and  those  when  he  was  a  boy  in  Italy,  and 
knew  nothing  of  the  manufacture  of  guns  or  the  composition  of  the  metal  of 
which  gun  barrels  are  made,  is  not  qualified  to  testify  as  an  expert  upon  the 
question  whether  there  was  a  defect  in  the  metal  of  the  gun  barrel  which 
burst  when  the  gun  was  fired.    Id. 

24.  Ir^uryfrom  being  throvmfrom  a  tcagon,  wTiere  the  horse  is  fright- 
ened by  a  dog  owned  by  a  tenant,  but  harbored  by  the  owner  of  a  farm  —  liability 
of  such  owner.]  An  owner  of  a  farm,  who  harbors  and  keeps  upon  his  prem- 
ises a  dog  owned  by  a  tenant,  with  knowledge  that  such  do^  is  accustomed 
to  rush  at  persons  lawfully  traveling  along  the  highway,  is  liable  for  injuries 
sustained  by  a  woman  driving  by  the  premises  in  consequence  of  her  horse 
becoming  frightened  by  the  attack  of  the  dog,  running  away  and  throwing 
her  out  of  the  wagon.    Austin  v.  Bartlktt 312 

25.  Married  woman  can  recover  damages  only  for  pain  and  physical 

impairment.]  A  married  woman,  who  sustains  personal  injuries  through  the 
negligence  of  a  third  person,  is  not  entitled  to  recover  for  lo«s  of  services  or 
for  expenses  of  medical  or  surgical  treatment;  she  can  only  recover  such 
damages  as  will  fairlv  compensate  her  for  the  pain  and  suffenng  and  physi- 
cal impairment  which  she  has  sustained.     Id. 

26.  What  proof  that  death  remlted  from  a  fall  is  insufficient.]    In  an 

action  to  recover  damages  resulting  from  the  death  of  the  plaintiff  s  intes- 
tate, which  occurred  al^ut  four  months  after  she  sustained  a  fall  through 
the  alleged  negligence  of  the  defendant,  evidence  given  by  the  physician 
who  attended  the  intestate,  in  answer  to  a  hypothetical  question,  that  there 
was  a  possibility  that  the  fall  produced  the  condition  which  resulted  in  her 
death,  but  that  he  could  not  state  with  certainty  that  it  did  produce  such 
condition,  and  by  a  physician  who.  so  far  as  appeared,  had  never  seen  the 
intestate,  that  he  thought  that  the  fall  could  and  did  produce  the  condition 
which  resulted  in  the  intestate's  death,  is  insufficient  to  warrant  a  finding  by 
the  jury  that  the  fall  produced  the  condition.    Grace  v.  Fabsott 448 

27. Neglect  to  put  barriers  upon  the  sides  of  a  bridge.]    In  an  action 

brought  against  a  town  to  recover  damages  resulting  from  the  death  of  the 
plaintiff's  intestate,  who,  while  attempting  to  drive  a  team  of  horses 
attached  to  a  wagon  across  a  highway  bridge  in  the  defendant  town  on  a 
dark  night,  drove  off  the  side  of  the  bridge,  which  was  not  protected  by 
a  guard  rail  or  barrier,  into  the  creek  below  and  received  injuries  from  which 
he  died,  the  question  whether  the  highway  commissioner  of  the  town  was 
negligent  in  omitting  to  place  a  guard  rail  or  barrier  along  the  sides  of  the 
bridge,  which  was  about  twenty-seven  feet  long  and  thirteen  feet  wide 
and  was  ten  feet  above  the  bottom  of  the  stream,  is  a  question  of  fact  for 
the  jury.    Pelkby  v.  Town  op  Saranac 887 

28.  The  fact  that  many  other  bridges  in  the  town  did  not  have  them.] 

Evidence  that  there  were  from  fifty  to  seventy  similar  bridges  in  the  town 
and  several  miles  of  dugway,  all  of  which  required  protecting  barriers  as 
much  as  did  this  particular  bridge,  does  not  relieve  the  highway  commissioner 
from  the  charge  of  negligence,  where  it  appears  that  for  a  long  time  he  had 
had  actual  notice  that  this  bridge  was  not  p|rovided  with  a  guard  rail  and  that 
he  had  been  informed  that  for  this  reason  it  was  unsafe'for  travelers  to  drive 
over  on  a  dark  night.     Id, 

29.  Assu^nption  therefrom,]  The  fact  that  neither  the  bridge  in  ques- 
tion nor  any  of  the  other  similar  bridges  of  the  town  had  been  provided  with 
guardrails  or  protecting  barriers  did  not,  as  matter  of  law,  justify  the  com- 
missioner in  assuming  that  the  bridge  in  question  was  safe  and  in  this  respect 
in  a  proper  condition.    Id, 
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80.  Want  qf  money  as  a  dtfense.]  The  objection  that  the  commis- 
sioner did  not  have  money  enough  to  erect  barriers  along  the  sides  of  the 
bridge  is  unavailable  where  it  does  not  appear  that  he  had  obtained  from 
the  town,  and  expended,  all  of  the  moneys  for  which  he  was  authorized  to 
ask.    Id. 

81.  Duty  of  an  elevated  railroad  company  to  the  employees  of  one  eontraet- 

ing  with  i^.]  A  corporation  maintaining  an  elevated  ndlroad,  which  enters 
into  a  contract  with  another  corporation  for  the  performance  by  the  latter  of 
certain  work  upon  the  elevated  structure,  owes  to  the  employees  of  the  latter 
company  the  duty  to  exercise  such  care  as  a  man  of  ordinary  experience  and 
prudence  would  exercise  under  the  circumstances. 

Wblls  0.  Brooklyn  Heights  R.  R.  Co 212 

82.  AUemative  of  Jumping  forty-Jive  feet  to  the  street  or  crossing  the 

track — failure  oj  the  engineer  and  the  fireman  to  see  the  employee."]  In  an 
action  brought  against  the  elevated  railroad  company  to  recover  damages 
resisting  from  the  death  of  an  employee  of  the  contracting  company,  evi- 
dence was  given  tending  to  show  that  while  such  employee  was  stooping 
down  for  the  purpose  oi  lifting  a  bar  which  lay  upon  the  cross  ties  outside 
of  the  track,  he  saw  one  of  the  defendant's  locomotives  approaching  him  at 
a  rate  of  from  fifteen  to  twenty  miles  an  hour;  that  his  only  means  of  escape 
was  to  leap  to  the  ground  forty -five  feet  below  or  to  cross  the  track  to  a 
place  of  safetv  between  the  two  tracks;  that  he  adopted  the  latter  course, 
but  was  struck  by  the  locomotive  and  killed. 

The  engineer  of  the  locomotive  did  not  see  the  intestate  until  after  the 
accident,  but  he  testified  that  from  his  position  on  the  riffht-hand  side  of  the 
cab  ho  could  see  a  man  stooping  down  on  the  left  side  oi  the  locomotive  (the 
relative  position  of  the  intestate)  twenty  feet  away,  and  that  if  he  had  seen 
the  intestate  at  this  distance  he  could  have  stopped  the  locomotive. 

The  fireman,  whose  duty  it  was  to  keep  watch  on  the  left  side  of  the  loco- 
motive cab,  testified  that  he  could  see  three  miles  ahead  when  he  was  in  posi- 
tion, and  that  he  did  not  know  why  he  did  not  see  the  intestate.  There  was 
also  some  testimonv  tending  to  show  that  at  the  time  of  the  accident  the 
fireman  was  not  in  nis  proper  place,  but  had  gone  to  hang  up  his  scoop. 

Hdd,  that  Uie  questions  of  the  defendant's  negligence  and  of  the  intestate's 
freedom  from  contributory  negligence,  were  properly  submitted  to  the  Jury 
and  that  a  verdict  in  favor  of  the  plaintiff  should  not  be  disturbed.    Id, 

88. Injury  from  falling  into  a  hole  maintained  by  the  defendant  in  a  city 

street  —  knowledge  by  the  party  injured  of  its  existence.']  In  an  action  to  recover 
damages  sustained  by  the  plaintiff  in  consequence  of  her  falling  into  a  hole 
which  the  defendant  unlawfully  kept  and  maintained  unguarded  in  the  side- 
walk of  a  city  street,  the  fact  that  the  plaintiff  knew  of  the  existence  of  the 
hole  about  three  weeks  before  the  acadent,  does  not  establish  tliat  diie  was 
ffuilty  of  contributory  negligence  as  matter  of  law,  where  it  appears  that  at 
the  time  she  fell  she  was  carrying  a  basket;  that  her  little  brothers  were 
walkine  in  front  of  her  and  that  she  was  not  '*  quite  sure  "  of  the  location 
of  the  hole  at  the  time.    Morrisset  v.  Smith 189 

84. When  on  appeal  a  child  will  not  be  presumed  to  have  been  sui  juris.] 

Where  the  record  on  an  appeal  from  a  judgment  dismissing  the  complaint 
discloses  the  fact  that  the  plaintiff  is  an  infant,  but  does  not  establish  her 
age,  the  Appellate  Dividon  will  not  assume  that  she  is  sui  juris  in  the  face  . 
01  evidence  that  she  was  a  school  xirl  and  was  referred  to  by  the  witnesses 
as  '*  this  little  girl; "  that  one  of  her  playmates  was  nine  years  old  at  the 
time  of  the  trial,  which  occurred  nine  months  after  the  accident,  and  that 
the  plaintiff  was  carried  to  and  from  the  hospital.    Id, 

NEQOnABLE  PAPER  —  Law  relating  to. 
See  Bills  and  Notes. 

KEW  TBIAL  —  A  statute  controlling  the  case  not  brought  to  the  attention  ef 
the  trial  eourt.Ji  ^  ^^  action  to  recover  money  paid  under  an  invalid  assess- 
ment a  new  tnal  wiU  be  granted  where  a  statute  controlliug  the  case  was  not 
brought  to  the  attention  of  the  trial  court.    Palmer  v.  Citt  of  Stracusk..  267 
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NEW  YOBX  GITY  —  Ir^ury  to  a  property  owner  by  the  indomre  of  poflrt  of 
a  public  park  for  a  power  plant  need  %n  the  eonetruetion  qf  t?ie  New  York  under- 
ground raUroad — eueh appropriation U not  a** temporary pritnl^e ** — a" tem- 
porary privilege"  must  be  granted  by  reeoiutian. 

See  Bates  «.  Holbrook 26 

Janitor  in  a  New  York  public  echool — the  dtnl  service  commissioners  must 

put  his  name  on  the  payroll^  although  he  employs,  at  his  own  expense,  persons  not 
on  the  civil  service  list  to  dean  the  school  —  application  of  the  dvil  service  rules 
to  him. 

See  Matter  of  Dotle  «.  Knox 281 

Title  to  the  mars/us  on  the  Harlem  river  between  Ninety-third  cmd  One 

Hundred  and  F\fth  streets.  New  York  —  it  passed  under  the  original  Harlem 
patent  and  not  under  the  Dongan  patent. 

See  Baibd  v,  Campbell 104 

Telegraph  linemen  attached  to  the  Brooklyn  police  department  —  they  did 

not  become  patrolmen  in  the  New  York  force  under  the  eJiarter  of  1897,  nor 
entitled  to  patrolmen's  salary. 

See  Hioams  v,  Citt  of  New  York 173 

lyfeet  of  a  failure  to  publish  an  extract  of  an  ordinance  where  it  is  set 

forth  in  another  publication. 

See  Haten  v.  The  Mayor 00 

Municipal  Court  in. 

See  MTuinciPAL  Corporation. 

NOXT-JOINDSB  —  Of  parties. 
See  Party. 

KOK-BESIDENCE: 

See  DoHiciLB. 

NOTE  —  Cfa  mutual  fire  insurance  company. 
See  Insurance. 

NOTICE  —  What  notice  of  disclaimer  of  responsibility  for  the  character  of  seed 
sold  is  insufficient  to  prevent  a  claim  on  the  part  qf  the  purchaser  for  damages 
because  qf  dtfects  therein. 

See  Landreth  v,  Wyckoff 145 

Qf  the  r^ection  of  a  claim  against  a  decedenfs  estate. 

See  Executor  and  Adminibtrator. 

NUISANCE  —  Ordinance  as  to  city  fire  limits  —  a  change  therein  —  rigM 
to  remove  buildings  which  violate  it,]  A  change  in  an  ordinance  relating  to 
the  kind  of  buildings  which  ma^  be  constructed  in  the  fire  limits  of  a  city 
must  be  made  in  the  manner  reqmred  by  the  city  ordinances,  and  a  building 
removed  to  another  site  under  a  resolution  of  the  common  council  not  com- 
plying with  the  ordinances  is  a  nuisance. 

Griffin  v.  City  of  Gloyerbvillb 408 

OFFICEE  —  Commissioner  of  jurors  in  Kings  county  —  he  is  a  county  officer 
and  cannot  be  lawfully  appointed  by  thejustiees  of  the  Appellate  Division — pro- 
ceedings to  compel  delivery  of  the  books  qf  a  public  office  —  a  certificate  qf  appoint- 
ment as  prima  facie  evidence  thereof, 

/Sm  Matter  OF  Brenner 875 

Taxpayer's  action  to  enjoin  the  AppeiUaie  Division  from  appointing  a 

commissioner  of  jurors  under  an  alleged  void  statute — t?ie  act  of  appointment 
is  rum-judicial  —  equity  wtU  not  try  the  title  to  office. 

See  Melody  v.  €k>ODRiCR 868 

€f  a  bank  ^liability  qf  the  president  Jor  loaning  money  on  worthless 

securities. 

See  Sbyentebnth  Ward  Bank  v.  Webster 228 

Application  of  dvU  service  rules. 

See  CiYiL  Sbryicb. 
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OFFSET: 

See  Set-off. 


OPTION  —  An  agreement  between  the  holderB  of  a  stock  corporation,  gifting 
to  each  the  firH  right  to  purchase  the  stock  held  by  the  other  in  case  sum  other 
desired  to  seiU  or  ^  his  death  —  will  be  specijkally  enforced  against  their  execu- 
tors —  it  is  not  a  wager  contract. 

See  ScBUOos  v.  CoTTEKiiiL 583 

OBDEB  —  Of  arrest. 
See  Arrest. 

OBDINANOE  —  Qf  municipalities,  construction,  etc.,  of. 
See  MiiNiciPAL  Corporation. 

PAPEB: 

See  Evidence. 

PABTmON  —  Injunction  —  enjoining  the  foreclosure  of  a  mortgage  giwn 
by  one  cotenant,  until  the  determination  of  a  partition  suit.^  The  court  has 
power  to  enjoin  the  prosecution  of  an  action  to  foreclose  a  mortgage  given 
by  a  tenant  in  common  of  real  property  to  his  cotenant  upon  his  undivided 
share,  until  the  determination  of  an  action  to  partition  the  property  brought 
by  the  mortgagor  prior  to  the  commencement  of  the  foreclosure  action, 
where  it  appears  that  the  mortgage  security  is  ample.    Post  v.  Banes 187 

PABTNEBSHIP  —  Suroiving partner —  incompetent  to  testify  that  a  payment 
was  made  on  a  debt  alleged  to  be  barred  by  the  Statute  of  Limitations  in  an  action 
against  the  administrator  of  his  decea-ied  partner.^  1.  In  an  action  against  the 
administrator  of  a  deceased  member  of  a  firm,  upon  a  promissory  note  made 
by  the  firm,  the  surviving  partner  of  the  firm  is  incompetent,  under  section 
829  of  the  Code  of  Civil  Procedure,  to  testify,  for  the  purpose  of  taking  the 
note  out  of  the  Sttitute  of  Limitations,  that  some  years  aft«r  the  dissolution 
of  the  firm  he  made,  with  the  consent  and  by  the  direction  of  the  deceased 
partner,  a  payment  on  the  note  from  assets  of  the  firm  collected  by  him. 

In  such  a  case  the  surviving  partner  is  *'  a  person  interested  in  the  event" 
of  the  action,  for  the  reason  that  he  is  liable  to  pay  the  whole  note,  not  only 
because  he  is  the  surviving  partner,  but  because  the  partial  payment  made 
by  him  takes  the  debt  as  to  him  out  of  the  Statute  of  Limitations,  whereas, 
if  the  liability  for  the  entire  debt  be  shifted  upon  the  estate  of  his  deceased 
partner,  the  liability  of  the  surviving  partner  will  be  reduced  to  at  most  a 
simple  claim  for  contribution,  and  hence  he  is  testifying  in  his  own  behalf 
and  interest.    Hixon  v.  Rodbouiin 424 

2.  Presumption  that  non-residence  continues.']     Where  there  is  proof 

that  the  surviving  partner  took  up  his  residence  in  a  foreign  State  at  a  cer- 
tain time,  it  will  be  assumed,  in  the  absence  of  proof  to  the  contrary,  that  his 
non-residence  has  continued.    Id. 

8.  Th^  statute  is  suspended  m  to  a  non-resident  although  his  partner 

remains  in  the  State.]  The  fact  that  the  deceased  partner  remained  in  the 
State  of  New  York  did  not  prevent  the  Statute  oi  Limitations  from  being 
suspended  as  to  the  surviving  partner  during  the  latter's  non-residence.    Id. 

4.  £Jffeci  of  a  nonresident  suing  in  the  State  of  New  Tork.'[  A  non- 
resident of  the  State  of  New  York,  who  brings  an  action  therein,  submits 
himself  to  all  the  laws  of  that  State  relating  to  the  remedy,  such  as  the 
admissibility  of  evidence  and  the  Statute  of  Limitations,  and  he  has  no  cause 
of  complaint  if  those  laws  deprive  him  of  advantages  which  he  might  have 
had  under  the  laws  of  his  own  State.    Id. 

5.  A  release  from  a  judgment  under  section  1942  of  the  Code  of  CivU 

Procedure  of  one  partner — it  prevents  the  subsequent  appointment  of  a  receiver 
of  tJie  firm  assets.]  A  release  executed,  by  a  person  who  had  recovered  a 
judgment  against  all  of  the  members  of  a  firm  upon  a  partnership  trans- 
action, to  one  of  the  judgment  debtors,  under  the  provisions  of  section  1942 
of  the  Code  of  Civil  Procedure,  applies  to  the  interest  in  the  firm  assets  as 
well  as  to  the  individual  property  of  such  judgment  debtor,  and  after  the 
execution  of  such  release  an  assignee  of  the  judgment,  taking  the  same  with 
knowledge  of  the  release,  is  not  entitled  to  have  a  receiver  appointed  of  the 
property  of  the  firm.     Hunter  t?.  Hunter 470 
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PABTY  — ii(f«  insurance  poliey^in  an  action  iher&m  againgt  the  life  imur- 
'Onee  company,  a  third  person  daiming  to  be  entitled  to  the  life  insurance  money 
is  not  a  proper  party  d^endantA  1.  Tlie  complaint  in  an  action  brought  to 
recover  upon  two  policies  of  life  Insurance  issued  by  the  defendant  insurance 
■company  upon  the  life  of  John  McCabe  (a  brother  of  the  plaintiffs  husband, 
Francis  McCabe)  alleged  that  Michael  McCabe  was  the  beneficiary  originally 
designated  in  one  of  the  policies,  and  that  the  personal  representatives  of 
John  McCabe  were  the  beneficiaries  originally  designated  in  the  other  policy, 
and  that,  pursuant  to  the  terms  of  the  policies,  the  plaintiff  had  been  substi- 
tuted as  the  beneficiary  under  each  or  them.  It  further  alleged  that  the 
insured  had  died  and  tlutt  the  defendant  refused  to  pay  the  amount  of  such 
policies  to  the  plaintiff.  Michael  McCabe  was  maae  a  partv  to  the  action 
both  individually  and  as  administrator  of  John  McCabe.  With  respect  to 
the  first-mentioned  policy  the  complaint  alleged  that  the  defendant,  Michael 
McCabe.  "  claimed  a  right  or  interest  in  saia  above-described  policy  adverse 
to  this  plaintiff,  and  has  claimed  to  be  entitled  to  payment  thereof  as  the 
beneficiary  originally  designated,  and  has  demanded  payment  thereof  to  him 
from  said  defendant  company,  and  has  induced  said  company  to  withhold 
payment  thereof  from  plaintiff,  and  has  disputed  plaintiff's  right  thereto  as 
fluch  beneficiary  as  hereinabove  shown,'*  ana  that  in  order  to  prevent  a  mul- 
tiplicity of  suits  the  plaintiff  desired  the  court,  sitting  as  a  court  of  equity, 
to  determine  the  rights  of  the  parties. 

With  respect  to  the  other  policy  it  is  alleged  that  Michael  McCabe  claimed 
said  funds  as  the  administrator  of  the  estate  of  John  McCabe  and  had 
induced  the  defendant  company  to  withhold  payment  thereof. 

Judgment  was  demanded  that  the  plaintiff  be  declared  to  be  the  sole  ben- 
eficiary in  the  two  policies,  and  that  she  recover  the  amount  thereof  from 
the  defendant  insurance  company,  and  that  Michael  McCabe  be  declared  to 
have  no  claim  upon  the  moneys  due  under  the  policies. 

Held,  that  the  complaint  did  not  state  a  cause  of  action  against  Michael 
McCabe  either  individually  or  as  administrator; 

That  Michael  McCabe,  either  individually  or  as  the  administrator  of  John 
McCabe,  was  not  a  necessary  party  to  the  determination  of  any  question  at 
issue  between  the  plaintiff  and  the  insurance  company  and  could  not  be 
affected  by  any  judgment  rendered  upon  such  question; 

That  the  action  was  one  at  law  and  could  not  be  maintained  as  one  of 
interpleader; 

That  section  447  of  the  Code  of  Civil  Procedure,  which  provides  that  any 
person  may  be  made  a  defendant  who  has,  or  claims,  an  interest  in  the  con- 
troversy adverse  to  the  plaintiff,  or  who  is  a  necessary  party  defendant  for 
the  complete  determination  or  settlement  of  a  question  involved  therein,  did 
not  authorize  the  plaintiff  to  make  Michael  McCabe  a  party  defendant. 

McCabe  v.  McCabe 589 

2. Jurisdiction  —  a  non-resident  executor  of  a  deceased  non-resident  ox 

the  Slate  of  Neio  York  is  a  proper  party  to  an  action  in  relation  to  an  estate  in 
which  the  deceased  tons  entitled  to  an  interest.]  In  an  action  brought  in  the 
Supreme  Court  of  the  State  of  New  York  by  the  executor  of  a  person  who, 
under  the  will  of  a  deceased  resident  of  that  State,  was  entitled  to  one-tbird 
of  the  residuary  estate  of  the  testator,  to  recover  from  his  executors,  who 
had  been  appointed  in  the  State  of  New  York  where  the  will  was  admitted 
to  probate,  such  one-third  share,  the  court  has  jurisdiction  of  the  person  of 
an  executor  of  another  beneficiary  entitled  to  a  one-third  interest  in  the 
residuary  estate  under  the  testator's  will,  although  such  executor  was 
appointed  in  the  State  of  Massachusetts,  of  which  State  the  deceased  bene- 
ficiary was  a  resident  at  the  time  of  her  death.    Stone  v,  Desiabest 549 

8. Suit  against  a  surviving  joint  maker  of  a  note  and  the  legal  repre- 

sentatives  of  the  deceased  maker.]  The  personal  representatives  of  a  deceased 
joint  maker  of  a  promissory  note  may  be  joined  with  the  surviving  joint 
makers  in  an  action  upon  the  note;  but  in  order  to  maintain  the  action  against 
such  personal  representatives  it  must  appear  that  the  plaintiff  has  exhausted 
her  remedies  against  the  surviving  joint  makers  or  that  the  latter  are 
insolvent.    Potts  «.  Baldwin 484 

App.  Div.— Vol.  LXVII.        44 
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PABTT  —  Gmtinved,  p^b. 

4 Suit  againtt  the  ntretiei  on  a  guardian's  bond  ^  his  successor  may 

sue,^  An  action  to  enforce  tbe  liability  of  the  sureties  on  a  deceased 
gui^dian's  bond  may  be  maintained  by  tbe  latter's  successor. 

Van  Zandt  t?.  Grant 70 

5. An  objection  that  the  plaintiff  is  not  the  real  party  in  interest  does 

not  question  his  legal  capacity  to  sueJ\  An  alle^tion  contained  in  the  answer 
interposed  in  such  an  action,  that  the  plaintiff  is  not  the  real  party  in  interest, 
does  not  raise  the  objection  that  he  has  not  legal  capacity  to  sue. 

QjuoBre,  whether  such  an  action  can  be  maintained  by  a  guardian  ad  Utem 
of  the  infant.    Id, 

6. Obfidion  cf  rum-joinder  of  a  party  must  be  by  answer  or  demurrer. '\ 

The  objection,  in  an  action  for  a  trespass  upon  land,  of  the  non-Joinder  of  a 
cotenant  of  the  land,  is  waived  unless  taken  by  answer  or  demurrer. 

Felts  t?.  Collins 430 

7.  Employment  of  a  firm  eirfordble  by  an  assignee  and  successor.]    A 

contract  for  the  employment  of  a  firm  to  effect  insurance  is  enforcible  by  an 
assignee  and  successor  of  the  firm.    Tanbnbauic  v,  Gbsbnwald 478 

Examination  of  before  trial. 

See  Deposition. 

PABTYWALL: 

See  Real  Pbopebtt. 

PATENT  —  Patent  rights  are  not  taxable  under  the  Franchise  Tax  Law  {Laws 
of  1896,  chap.  908,  §  182)  in  determining  the  amount  of  capital  employed  within 
the  State  of  New  York  by  a  domestic  corporation. 

See  People  ex  kel.  U.  S.  A.  P.  P.  Co.  «.  Enioht 833 

PAYMENT  —  Committee  of  a  lunatic  —  disbursements  of  the  petitioner — how 
paid.]  1.  The  disbursements  of  a  petitioner  for  the  appointment  of  a  com- 
mittee of  a  lunatic  may,  with  the  consent  of  an  attorney  for  the  petitioner, 
be  paid  in  part,  not  out  of  the  funds  in  the  hands  of  the  committee,  but  out 
of  other  moneys  belonging  to  the  incompetent  person.    MAT'rER  of  Ashley.  .  188 

2.  Cf  a  void  assessment  —  the  amount  there- f  is  not  recoverable,  if  paid 

with  knowledge  of  the  defect.]  A  person  who,  without  duress  in  fact,  pays 
tinder  protest  an  assessment  tor  a  local  improvement,  apparently  regular  but 
in  fact  void,  is  not  entitled  to  recover  the  money  so  paid  if  it  appears  that 
the  payment  was  made  with  knowledge  of  the  facts  which  rendered  the 
assessment  void.    Haven  «.  The  Matoii 90 

8.  Of  a  note  of  a  corporation  before  the  entry  of  an  order  appointing  a 

receiver  thereof]  The  payment  by  a  bank  of  a  note  of  a  corporation  before 
the  entry  of  the  order  appointing  a  receiver  of  the  corporation  is  valid. 

Wilcox  v.  National  Shoe  &  IiEather  Bank 460 

4.  Application  of  payments  to  the  oldest  items.]    Where  a  payment  is 

made  upon  general  account,  and  no  direction  is  given  as  to  its  application. 

the  law  applies  it  to  the  oldest  items.    Perrt  v.  Booth 235 

5.  The  inference  in  favor  of  honesty  applies  as  well  to  a  fraud  upon  the 

law  as  to  fraud  in  fact.]  The  rule  that  where  a  transaction  is  capable  of  two 
inferences,  one  in  favor  of  the  integrity  of  the  transaction  and  the  other  to 
the  contrary,  the  former  inference  will  prevail,  is  applicable  in  respect  to 
fraud  upon  the  law  as  well  as  to  fraud  in  fact.    Id. 

PENAL  OODE  —  §  435  —  Conspiracy  to  depress  the  value  of  stocks — what  is 
the  equivalent  of  **  circulates." 

See  People  v.  Goslin 16 

[See  table  of  sections  of  the  Penal  Code  cited,  ante,  in  this  volume.] 

PENALTY  —  For  delivering  to  either  party  a  replevied  chattel. 
See  Replevin. 
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FBBSOKAL  FBOPEBTY—  Ootenants  of  a  A&rd  tf  cattle — one  ootenant  is 
gtUUy  €f  eanvernofi  of  the  share  of  the  other  eotenant  %f  he  forcibly  takes  half 
the  herd  and  sells  it — a  person  who  assists  only  in  the  taking  is  not  guilty  rf 
con/cersion. 

See  Felts  v.  Collins 480 

Mi^oinder  of  causes  of  action  —  aliencUion  of  a  foif^s  affections  and  con- 

version  of  perwnal  property  —  wTien  they  do  not  arise  out  of  the  same  transaction. 

See  Cbowell  v.  Tbuesdell SOd 

Distribution  of  personal  property —  it  passes  to  a  nepheto  and  niece  and 

unde  and  aunt,  but  not  to  the  descendants  of  deceased  uncles  and  aunts. 

See  Matter  op  Davenport 191 

Action  for  the  recovery  of  possession  and  for  torongful  detention  of. 

See  RBFLEvm. 

Sale  of, 

iSstfSALE. 

PLAGE  OF  TRIAL: 

^  Venue, 

PLEADING  —  Taxpayers  action  to  enjoin  the  Appellate  Division  from 
appointing  a  commissioner  o^  jurors  under  an  alleged  void  statute — the  act 
of  appointment  is  nonjudieuu — equity  will  not  try  the  title  to  office — state" 
ments  as  to  damages,  when  conclusions  only.]  1.  The  complaint,  in  an  action 
brought  against  the  justices  of  the  Appellate  Division  in  the  second  Judicial 
department,  alleged  that  the  plaintiff  was  a  taxpayer  of  the  county  of  Kings, 
and  also  that  he  had  been  appointed  commissioner  of  jurors  in  that  county 
for  a  term  of  office  which  had  not  expired;  that  the  Legislature,  by  chap- 
ter 002  of  the  Laws  of  1901,  had  assumed  to  impose  upon  the  defendants  the 
duty  of  appointing  a  commissioner  of  jurors  to  succeed  the  plaintiff,  and 
that  they  threaten^  and  intended  to  proceed  under  such  statute;  that  such 
statute  was  unconstitutional,  and  that  if  the  defendants  did  proceed  there- 
under their  acts  would  be  void;  that  great  wasta  and  injury  would  result  to 
the  property  of  the  county;  that  all  expenditures  made  under  the  statute 
would  be  illegal,  and  that  great  and  irreparabl<i  injury  would  result  to  the 
plaintiff  and  to  the  people  of  Kings  county  becaofie  of  such  illegal  acts,  and 
that  the  plaintiff  would  be  excluded  from  his  office  and  prevent^  from  per- 
forming his  duties. 

The  judgment  demanded  was  that  the  statute,  so  far  as  it  provided 
for  the  appointment  by  the  defendants  of  a  commissioner  of  jurors  and  the 
performance  of  the  other  duties  imposed  upon  them,  be  declared  uncon- 
stitutional and  void,  and  that  the  defendants  might  be  enjoined  and  restrained 
from  proceeding  thereunder. 

Beld,  that,  assuming  the  duty  of  appointing  the  commissioner  of  jurors  to 
be  non-judicial,  the  complaint  did  not  state  a  cause  of  action; 

That  it  could  not  be  sustained  as  an  action  to  try  the  title  to  office,  a& 
courts  of  equity  will  not  try  that  question; 

That  it  could  not  be  maintained  as  a  taxpayer's  action,  because  the  alle- 
gations that  if  the  defendants  were  permitted  to  proceed  under  the  statute, 
great  waste  and  injury  would  result  to  the  property  and  funds  of  the 
county,  and  that  great  and  irreparable  injury  would  result  to  the  plaintiff 
and  to  the  people  of  the  county  of  Kings,  were  conclusions  merely,  and  also 
because  the  defendants  were  not  the  custodians  of  any  of  the  funds  of  the 
county,  and  that  it  would  not  be  presumed  that,  even  if  the  appointment  of 
a  commissioner  of  jurors  by  them  would  be  void,  the  disbursing  officers  of 
the  county  would  pay  any  salary  to  the  appointee.    Melody  v,  Qoodrich.  .  868 

2.  Party  waU  —  wlien  an  alteration  tlierecfby  one  party  occasions  such 

damage  to  the  otlier  as  entitles  the  latter  to  file  a  notice  of  lis  pendens.]  The 
complaint  in  an  action  alleged  Hiat  the  parties  thereto  were  the  owners  of 
adjoining  houses  and  lots  which  were  separated  by  a  party  wall;  that  the 
defendant  was  constructing  a  new  building  upon  her  premises  and  was 
usine  for  the  easterly  wall  thereof  the  party  wall;  that  she  had  increased  the 
height  of  such  partV  wall,  had  imposed  additional  weight  upon  it,  and  had 
unlawfully  encroached  upon  the  plaintiff's  property  oy  building  a  laree 
portion  of  the  new  structure  upon  his  land;  that  such  acts  had  irreparablj 
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PLEADING—  Continued. 

weakened  and  injured  the  party  wall  and  had  caused  the  plaintiifs  house, 
walls  and  foundation  to  settle,  crack  and  become  weakened,  and  the  house 
itself  to  become  dangerous  and  untenantable. 

For  a  second  cause  of  action  the  plaintifiF  alleged  that  the  defendant.  In 
constructing  the  new  building,  caused  large  quantities  of  water,  drainage 
and  sewerage  to  run  and  flow  upon  the  premises  of  the  plaintiff,  to  the 
latter^s  great  damage. 

The  judgment  demanded  was  an  injunction  to  prevent  the  increase  in  the 
height  of  the  party  wall  and  the  encroachments  upon  the  plaintiff*8  land;  to 
compel  the  removal  of  the  additions  to  the  party  wall  and  the  restoration  of 
the  same  to  its  original  condition,  and  to  enjoin  the  flow  of  water,  drainage 
and  sewerage  upon  the  plaintiff's  premises. 

Held,  that  the  action  was  one  '*  to  recover  a  judgment  affecting  the  title 
to,  or  the  possession,  use  or  eoloyment  of  real  property,"  within  the  mean- 
ing of  section  1670  of  the  Code  of  Civil  Procedure,  and  that  the  plaintiff 
might  properly  file  a  notice  of  lis  pendens  against  the  defendant's  property. 

MOELLV:ii  V.  WOLKBNBERG     487 

8. Admission  in  an  anstoer  —  competency  of,  as  against  executors,  where 

an  amended  anmer,  not  containing  it,  is  served  by  tfiom — tlieir  toant  of  knowl- 
edge ajfeets  its  weight  otily,]  In  an  action  brought  by  an  administratrix  with 
the  will  annexed  of  one  Catherine  H.  Graves  against  the  executors  of  the 
estate  of  her  husband,  Nathan  F.Graves,  to  recover  possession  of  fifty  shares 
of  bank  stock  which  were  issued  to  the  husband  in  1877,  and,  as  alleged  by 
the  plaintiff,  were  transferred  and  delivered  by  him  to  the  plaintiff's  testatrix, 
the  defendants  served  a  verified  answer  containing  the  following  admission: 
**  And  these  defendants  admit  that  on  the  2dd  day  of  November,  1877,  there 
was  issued  by  the  New  York  State  Banking  Company  of  Syracuse,  N.  Y., 
to  the  said  Nathan  F.  Graves,  a  certificate.  No.  2.  for  fifty  shares  of  the  capi- 
tal stock  of  said  company,  and  admit  that  the  said  Nathan  F.  Graves  on  the 
same  day  sold,  assigned  and  delivered  the  said  certificate  to  the  said  Cath- 
erine H.  Graves."  This  admission  was  followed  by  other  allegations,  which, 
if  established,  would  avoid  its  effect.  Thereafter  the  defendants  served  an 
amended  answer  which  contained  no  such  admission,  and  denied  the  transfer 
and  delivery. 

Held,  that  the  service  of  the  amended  pleading  did  not  destroy  the  oompe- 
tencv,  as  evidence  against  the  defendants,  of  the  admission  contained  in  the 
original  pleading; 

That  such  admission,  having  been  made  by  the  executors  while  engaged  in 
the  execution  of  their  trust  and  in  relation  to  the  duty  then  being  discharged 
by  them,  was  admissible  for  the  purpose  of  charging  the  estate; 

That  the  fact  that  the  defendants  bad  no  personal  knowledge,  in  regard  to 
the  transaction  between  Mr.  and  Mrs.  Graves,  affected  the  weight  to  be  given 
to  the  admission  rather  than  its  admissibility.    Breese  v.  Gkavbs S28 

4. Action  to  recover  damages  for  the  breach  of  a  contract  of  lectse  —  where 

no  general  damage^s  are  alleged  the  difference  between  the  actual  rental  value  and 
the  rent  agreed  upon  cannot  be  recovered.]  Where  the  complaint  in  an  action 
to  recover  damages  for  the  breach  of  a  contract  of  lease,  because  of  the 
refusal  of  the  defendant  to  let  the  plaintiff  into  possession  of  the  demised 
premises  at  the  beginning  of  the  term,  fails  to  allege  any  general  damages, 
and  avers  "that  by  reason  of  the  failure  of  the  (lefcnaant  to  perform  his 
part  of  the  agreement  as  aforesaid,  said  plaintiff  has  suffered  great  damage 
en  account  of  the  expense  which  he  has  incurred  in  preparing  to  take  posses- 
sion of  said  premises,  and  on  account  of  the  loss  of  business  which  the  plain- 
tiff verily  believes  he  has  sustained  by  being  deprived  of  a  place  of  business 
in  the  particular  locality  named;"  and  then  demands  judgment  "f<»rfive 
hundred  dollars  damages,  besides  the  cost  of  this  action,"  the  plaintiff  is  not 
entitled  to  recover  any  general  damages,  e.  g.,  the  difference  between  the 
actual  rental  value  of  the  premises  and  the  rent  agreed  to  be  paid. 

Goldman  v.  Gainey 890 

5. Special  damages  must  be  alleged.]    Senitle,  that  the  plaintiff  cannot 

recover  for  expenses  incurred  by  him  in  painting  his  si^n  on  the  window  of 
the  premises  and  on  his  delivery  wagon,  unless  such  items  of  damage  are 
specially  pleaded.    Id, 
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TUULDISGt— Continued.  pasb. 

6.  Counterclaim  cfas»ndt  in  an  action  for  an  OMo/ult.']    In  ah  action 

to  recover  damages  for  an  alleged  assault  and  battery  committed  by  the 
defendant  upon  tne  person  of  the  plaintiff  the  defendant  may,  under  sub- 
division 1  of  section  501  of  the  Code  of  Civil  Procedure,  providing  that 
a  counterclaim  must  consist  of  ''  a  cause  of  action  arising  out  of  the  contract 
or  transaction  set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim  or  connected  with  the  subject  of  the  action,"  interpose  as  a  counter- 
claim an  assault  and  battery  committed  upon  him  by  the  plaintiff  during  the 
affray  out  of  which  the  plamtiff's  cause  of  action  arosb.    Deagan  f.  Weeks.  410 

7.  **  Transaction"  in^eludes  tarts.]     The  wonl  "transaction"  as  used 

in  the  subdivision  quoted  includes  torts.      Id. 

8.  Causes  of  action,  alleged  by  the  plaintiff  and  defendant  respectively, 

which  must  he  decided  on  tfie  mme  evidence.]  Where  alleged  causes  of  action, 
one  set  forth  in  the  complaint  and  the  other  in  the  defendant's  answer  as  a 
counterclaim,  are  so  connected  that  they  must  be  determined  on  the  same 
evidence,  they  should  be  litigated  and  determined  in  one  actioo  although  a 
recovery  cannot  be  had  in  favor  of  either  partv  without  a  finding  that  would 
wholly  defeat  the  other  party's  alleged  cause  of  action.    Id. 

9.  Complaint  in  an  action  fo**  tJie  wrongful  detention  of  chattels  — 

sufficiency  of]  A  complaint  in  an  action  for  the  wrongful  detention  of 
chattels,  whicn  alleges  that  the  plaintiff's  intestate  at  the  time  of  her  death 
was  the  owner  of,  and  entitled  to  the  immediate  possession  of,  the  chattels 
and  that  the  plaintiff  was  duly  appointed  her  administrator;  that  the  defend- 
ants are  in  possession  of  the  chattels,  and  that  the  plaintiff  has  demanded 
their  delivery  to  him,  and  that  such  demand  has  been  refused,  sufficiently 
complies  with  the  requirement  of  section  17'^1  of  the  Code  of  Civil  Pro- 
cedure that  such  a  complaint  shall  set  forth  the  facts  showing  that  the 
defendants'  possession  is  unlawful.     Rogers  v.  Conde 180 

10.  Sufficiency  of  the  complaint  in  an  action  for  a  penalty  for  delivering 

**  to  either  party  "  a  rtrplevied  chattel.]  The  words  **  either  party,"  used  in 
section  1707  of  the  Code  of  Civil  Procedure,  imposing  a  penalty  upon  "A 
sheriff,  who  delivers  to  either  party,  without  the  consent  of  the  other,  a 
chattel  replevied  by  him,"  mean  the  parties  mentioned  in  section  1706  of  the 
Code,  namelv,  the  plaintiff  or  the  defendant  in  the  action,  and  a  complaint 
in  an  action  brought  to  recover  such  a  penalty,  which  alleges  that  the  sheriff 
aelivered  the  property  to  some  person  or  persons  unknown,  does  not  state 

a  cause  of  action.    Albany  Belting  &  Supply  Co.  v.  Gbbll 81 

11.  What  is  an  allegation  that  the  property  was  taken  by  the  sheriff 

from  the  defendant  or  his  agent.]  A  complaint  in  an  action  to  recover  dam- 
ages for  the  alleged  wrongful  conduct  of  the  defendant  sheriff,  in  reieasine 
property  which  he  took  into  his  possession  under  a  writ  of  replevin  issued 
at  the  instance  of  the  plaintiff,  alleged  that  the  plaintiff  sold  and  deliv- 
ered property  to  one  Da  vies  at  Fort  Edward;  that  upon  discovering  that 
the  sale  had  been  induced  by  false  representations  on  the  part  of  Davies 
the  plaintiff  elected  to  rescind  the  sale  and  brought  an  action  to  replevy  the 
property;  that  Davies  shipped  the  merchandise  from  Fort  Edward  to  the 
city  of  New  York,  and  that  on  the  day  of  its  arrival  in  that  city  the 
writ  of  replevin  was  placed  in  the  hands  of  one  of  the  defendant's  deputies 
for  execution;  that  one  of  the  plaintiff's  officers  pointed  out  to  such  deputy 
a  portion  of  the  property  at  the  New  York  Central  and  Hudson  River 
Railroad  Company's  freight  depot  in  New  York  city  and  also  other  portions 
of  the  property  found  on  a  public  street  in  that  city;  that  the  sheriff 
then  and  there  took  possession  of  the  property  by  virtue  of  the  process, 
but  subsequently  released  it  to  some  person  or  persons  unknown  to  the 
plaintiff  and  without  the  plaintiff's  consent. 

Held,  that  the  complaint  sufficiently  alleged  that  the  property  was  taken 
from  the  possession  of  Davies  or  his  agent.    Id. 

12.  —, —  Mmoinder  of  causes  of  action  -  alienation  of  a  wife^s  affections  and 
conversion  cf  personal  property  —  wTien  tliey  do  not  arise  out  of  the  same  trans- 
action.]  A  cause  of  action  to  recover  damages  for  the  alienation  hy  the 
defendant  of  the  affections  of  the  plaintiff's  wife  cannot  be  joined  with  a 
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^»use  of  action  to  recover  damages  for  the  conversion  by  the  defendant  and 
the  plaintifTs  wife  of  personal  property  belonging  to  the  plaintiff,  where, 
although  the  wife's  physical  abandonment  of  the  plaintiff  was  simultaneous 
with  the  taking  of  the  property,  the  alienation  of  her  affections  occurred 
prior  to  such  conversion.    Crowell  v,  Trubsdbll 50@ 

13. Purehcue  induced  by  false  repreeentatione  —  cUlegations  both  of  fraud 

nnd  mistake  are  not  demurrable.']  Where  a  complaint  states  but  a  single 
cause  of  action  to  rescind  a  contract  of  sale  and  to  recover  the  purchase 
i)rice.  the  fact  that  the  plaintiff  has  stated  two  definite  grounds  of  relief, 
«iz.,  fraud  and  mutual  mistake,  does  not  render  the  complaint  demurrable. 

Qabrbtt  Co.  «.  Astor 596 

14. Election  at  the  trial.}    Semble,  that  the  plaintiff  upon  the  trial  of 

the  case  might  be  required  to  elect  the  ground  upon  which  he  proposes  to 
stand.    Id. 

15.  Wrongful    detention  —  what    aUegatione    atabHeh    it — ownership 

-implies  right  to  possesnon."]  A  complaint  in  an  action  for  a  wrongful  deten- 
tion, which  alleges  absolute  ownership  in  the  plaintiff,  need  not  allege  that 
the  plaintiff  is  entitled  to  immediate  possession  of  the  chattels  in  question, 
as  ownership  imports  right  to  possession. 

A  statement  that  the  defendant  is  in  possession  of  property  owned  b}[  the 
plaintiff,  which  he  refuses  to  deliver  upon  demand,  sets  forth  facts  showing  a 
wrongful  detention.    Griswold  v.  Manning 372 

16.  Allegation  as  to  the  demand.]    The  complaint  need  not  expressly 

aver  that  the  demand  was  made  by  the  plaintiff  personally  or  by  his  author- 
ised agent.    Id. 

17.  A  defense  need  not  be  anticipated  by  the  piUUntiff.]    The  fact  that 

the  complaint  unnecessarily  alleges  ''that  said  chattels  (the  horses)  were 
delivered  into  the  possession  of  said  defendant  for  the  purpose  of  having  said 
defendant  train  said  animals  for  trottins  purposes,"  merely  shows  that  the 
defendant  was  in  possession  for  no  definite  time,  his  risht  to  such  posses- 
sion being  terminated  by  the  plaintiff's  demand  for  the  chattels.  It  does  not 
impose  upon  the  plaintiff  the  duty  of  anticipating  any  defense  of  a  right  of 
detention  which  the  defendant  may  have  under  an  unexpired  contract  of 
lease  or  by  virtue  of  a  lien.    Id. 

18.  Broker^s  commissions— a  defect  in  the  principaTs  title — it  cannot  be 

■9hown  under  a  plea  of  performance.]  Where  the  complaint  in  an  action 
t>rought  by  the  broker  to  recover  commissions  for  procunng  a  person  willing 
to  make  a  loan  upon  real  propertv  avers  the  performance  of  the  contract  on 
'his  part,  the  broker  is  not  entitled,  under  such  plea  of  performance,  to  show 
^that  the  loan  was  not  consummated  because  the  principal  was  unable  to  give 
a  ffood  title  to  the  property  on  which  a  mortgage  was  to  be  given  by  the 
pnncipal  to  secure  the  loan.    Gatling  v.  Central  Spar  Verbin 50 

19.  An  objection  that  the  plaintiff  is  not  the  real  party  in  interest  does 

mot  question  his  legal  capacity  to  sue.]  An  allegation,  contained  in  an  answer 
interposed  in  an  action  to  enforce  the  liability  of  the  sureties  on  a  deceased 
guardian's  bond  brought  by  the  latter's  successor,  that  the  plaintiff  is  not 
the  real  party  in  interest,  does  not  raise  the  objection  that  he  has  not  legal 
capacity  to  sue.    Van  Zandt  v.  Grant 70 

20.  Complaint  alleging  that  a  deed  was  forged,  and  that  it  teas  obtained 

by  undue  influence  —  it  stales  but  one  cause  of  action.]  Complaint  alleging 
that  a  deed  was  forj^ed,  that  it  never  was  delivered,  that  if  executed  and 
delivered  it  was  obtained  by  undue  influence,  states  but  one  cause  of  action. 
The  plaintiff  in  an  action  to  remove  a  cloud  from  the  title  to  land  must  be 

in  possession  thereof.    Howarth  m.  Howarth 354 

21.  Fritolous  ansum;  determined  simply  by  inspection.]    Whether  a 

pleading  is  or  is  not  frivolous  must  be  determined  by  an  inspection  thereof, 
:and  the  practice  of  interposing  affidavits  for  or  against  the  pleading  cannot 

t)e  sanctioned.    D angel  v.  Goodtear  Shoe  Machinert  Co 4d8 

22.  A  drfense  thai  the  parties  to  a  contract,  conceded  to  haw  been  made 

in  New  York,  contemplated  that  it  should  be  petformed  in  MassachuseUs  and 
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ifiat  it  1008  fully  'performed  in  and  under  the  latoe  of  that  State  is  not  fHtoloue.] 
Where  the  personal  representatives  of  one  Christian  Dancel  bring  an 
action  upon  a  contract  made  between  Dancel  and  the  defendant's  assignor  by 
'  which  the  latter,  **  in  consideration  of  said  assignments  and  of  the  agreements 
of  said  Dancel  herein  contained,  doth  agree  to  pay  to  said  Dancel,  in  each 
year  while  the  United  States  Letters  Patent  No.  459086  remains  in  force  as  a 
valid  patent,  the  sum  of  Five  thousand  dollars  as  an  annuity,  such  annuity 
to  be  payable  monthly  in  installments  of  Four  hundred  and  sixteen  and 
two-thirds  ($416|)  dollars  each,"  an  answer  alleging  that  the  parties  contem- 

Slated  that  the  contract,  which  was  admitfedly  executed  in  the  Stste  of 
[ew  York,  should  be  performed  within  the  State  of  Massachusetts  and  that 
it  was  in  fact  fully  and  duly  performed  there,  and  that  under  the  law  of 
Massachusetts  all  obligations  of  the  defendant  under  the  contract  ceased  and 
determined  upon  the  death  of  Dancel,  will  not,  on  a^  motion  for  judgment 
thereon,  be  held  to  be  frivolous.    Id. 

23.  An  order  amending  a  pleading  should  require  sermee  of  a  copy 

thereof]  An  order  which  effects  a  radical  reformation  of  a  pleading  by 
striking  out  certain  parts  thereof,  should  provide  for  the  service  of  the 
reformed  pleading.    Waltham  Manufacturing  Co.  f.  Bkadt 103 

24.  Objection  of  non-joinder.]  The  objection,  in  an  action  for  a  tres- 
pass upon  land,  of  the  non-joinder  of  a  cotenant  of  the  land,  is  waived  unless 
taken  by  answer  or  demurrer.    Felts  d.  Collins 480 

POLICB  —  In  cities. 

See  Municipal  Corpobation. 

POWER—  Of  courts. 
See  Court. 

PRACTICE — TTie  parties  to  a  submission  of  a  eontrowrsy  must  stipulate  that 
a  judgment  may  be  directed  in  accordance  ufith  the  determination  of  the  court  and 
also  u>?iat  the  nature  of  such  judgment  shaU  be. 

See  Marshall  v.  Hatward 187 

Whether  a  pleading  is  or  is  not  frivolous  must  be  determined  by  an 

inspection  thereof,  and  the  practice  of  interposing  affidavits  for  or  against  the 
pleading  cannot  be  sanctioned. 

See  Dancel  v.  (^oodtbar  Shoe  Machinery  Co 498 

Barty  waU — when  an  alteration  thereof  by  one  party  occasions  such  dam- 

age  to  the  other  as  entitles  the  latter  tofUe  a  notice  of  lis  pendens. 

See  MoBLLBR  v.  Wolkenbbrg 487 

An  order  amending  a  pleading  should  require  service  of  a  copy  thereof — 

an  order  denying  a  resettlement  is  not  appealable. 

See  Waltham  MANUFACTURma  Co.  v.  Brady 102 

Decision  in  the  short  form — judgment  thereon  not  reversed  because  the 

grounds  stated  do  not  sustain  the  Judgment. 

See  Qardner  v.  New  York  Mut.  S.  &  L.  Assn 141 

Leave  by  the  Appellate  Division  to  apply  below  to  open  a  dtfault  —  it 

does  not  imply  that  it  should  be  opened. 

See  CsATLOs  v.  Metropolitan  Street  R.  Co 459 

Commission  to  take  the  deposition  of  witnesses  without  the  State  —  wliat 

affidavit  is  sufficient. 

See  Laidlaw  v.  Stimson 645 

Application  for  a  drfendants  examination  before  trial  —  contents  of  the 

affidavit  therefor. 

See  Hart  v.  Chase 445 

As  to  making  a  case  and  exceptions  on  appeal. 

See  Appeal. 

In  regard  to  the  review  of  acljudications. 

See  Appeal. 

Relating  to  arrest. 

See  Arrest. 
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EeUUing  to  attachments. 

See  Attachment. 

As  to  aU'Hoanee  and  recovery  of  costs. 

See  Costs. 

In  criminal  cases. 

See  Crime.  paoe. 

In  relation  to  an  inspecHon  of  books  and  records  of  the  drfendant  in  an 

action  for  libel. 

See  Discovery. 

Belating  to  the  trial  of  actions, 

SeeTRiAij. 

On  a  motion  for  a  change  of  venue  for  tfie  convemence  of  witnesses. 

See  Venue. 

FBEFERENCE  —  €f  causes  on  the  court  calendar. 
See  Calendar. 

PBESn>ENT  —  Cf  a  bank  —  liability  of,  for  loaning  money  on  v>orthless 
securities. 

See  Banking. 

FBESUMFnON: 

See  Evidence. 

FBINCIPAIj  and  AGENT  — ^  broker  securing  a  mortgage  loan,  wha 
received  the  money  from  the  mortgagee  and  failed  to  pay  off  prior  mortgages^ 
held  to  be  the  agent  of  the  mortgagor.]  1.  One  Schwicker,  who  owned  real 
estate  incumbered  bv  three  mortgages,  amounting  respectively  to  $1,600, 
$1,000  and  $400,  applied  to  one  Dreher,  a  real  estate  broker,  to  procure  a  loan 
of  $8,200,  to  be  secured  by  a  bond  and  a  mortgage  upon  the  property,  with, 
the  intention  of  using  $8,000  to  pay  the  outstanding  mortgages  and  the 
balance  to  pav  Dreher's  commissions.  Dreher  induced  one  Henken  to  make 
the  loan,  and  the  latter,  for  that  purpose,  gave  Dreher  his  check  for  the 
$8,200.  Henken  understood  that  he  was  to  have  a  first  mortgage,  and  Dreher 
assured  him  in  effect  that  he  would  search  the  title  and  see  to  it  that  he 
obtained  such  a  mortgage.  Thereafter  Schwicker  executed  a  mortgage  to 
secure  the  loan,  and  after  Dreher  had  procured  the  mortje^age  to  be  recorded 
the  papers  were  delivered  by  him  to  Henken.  At  the  time  Schwicker  exe- 
cuted the  bond  and  mortgage  to  Henken  he  took  from  Dreher  a  receipt  for 
the  laCter's  commission  of  ^00  and  instructed  him  to  pay  off  the  tiiree  out- 
standing mortgages  with  the  balance  of  the  money,  Dreher  having  informed 
him  at  the  time  that  he  had  the  money  but  was  obliged  to  hold  it  to  protect 
Henken.  Dreher  only  paid  off  the  $400  mortgage  and  appropriated  the  rest 
of  the  mone^  to  his  own  use. 

In  an  action  brought  by  Henken  to  foreclose  the  mortgage  given  to  him 
as  a  lien,  subsequent  to  the  two  prior  mortgages  which  Dreher  had  failed  to 
discharge,  it  was 

Held,  that  the  whole  sum  of  $8,300  was  recoverable; 

That  Dreher  was  Schwicker's  agent,  and  that  the  latter  must  bear  the  loss 
resulting  from  Dreher's  breach  of  trust; 

That  the  evidence  did  not  warrant  a  finding  that  the  mortgage  was  deliv- 
ered upon  the  express  condition  that  Henken  was  to  pay  the  outstanding 
mortgages  and  that  the  mortgage  in  suit  was  valid  only  to  the  extent  of  the 
$600,  to  wit,  the  amount  of  the  mortgage  actually  paid  and  Dreher's  com- 
mission.   Henken  v.  Schwicker 10(( 

2.  Husband — his  liability  for  necessaries  furnished  to  his  wife — pre- 
sumption of  the  wife's  agency.]  In  an  action  brought  against  the  husband 
to  recover  for  necessaries  furnished  to  the  wife  by  the  plaintiff  while  the  wife 
was  living  with  the  plaintiff  apart  from  her  husband,  testimonv  ^ven  by  the 
defendant  that  shortly  after  his  wife  left  his  house  he  demanded  her  return 
and  told  the  plaintiff  that  he  did  not  want  her  to  harbor  his  wife  and  that  he 
was  readv  and  willing  to  provide  for  her  at  his  own  home,  does  not,  as  a 
matter  of  law,  rebut  the  assumption  of  the  wife's  agency  for  her  husband  in 
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respect  to  the  necessaries,  where  there  is  evidence  tending  to  show  that  the 
separation  of  the  husband  and  wife  was  due  1<o  the  husband's  fault  and  that 
he  never  thereafter  contributed  anything  to  her  support  except  by  order  of 
the  court.    Oglb  v.  Dkbshbm 221 

8,  Liability  of  a  gas  company  for  the  act  of  an  employee  while  making  a 

eanneetion. ]  A  ^  company  w  hich  undertakes  to  make  an  additional  connec- 
tion OD  the  premises  of  a  consumer,  whether  for  a  direct  compensation  or  for 
the  indirect  benefit  that  it  would  receive  in  consequence  of  the  increased  use 
of  gas,  assumes  the  obli^tion  to  provide  a  skilled  workman  to  perform  the 
work  and  to  use  in  making  the  connection  ordinary  care  and  prudence  com- 
mensurate with  the  work  to  be  done  and  the  dangers  arising  from  the  situa- 
tion and  the  conditions  surrounding  it,  and  for  a  failure  thus  to  carefully 
perform  the  work  the  gas  company  is  liable  for  any  injury  sustained  by  the 
consumer  therefrom. 

In  such  a  case  the  workman  is  the  agent  of  the  gas  company  and  not  of 
the  consumer.    German- Am.  Ins.  Co.  v.  Standard  Gas  Co 589 

4.  Broker's  eammissians  —  when  earned.  ]    A  broker  employed  to  secure 

a  loan  upon  real  estate,  who  procures  a  person  who  stands  ready  and  willing 
to  make  the  loan  upon  the  terms  proposed,  is  entitled,  although  the  loan  & 
not  actually  made,  to  recover  his  commissions,  where  it  appears  that  the 
failure  to  consummate  the  loan  is  due  to  the  act  or  misfortune  of  the  princi- 
pal and  not  to  that  of  the  broker.    Gatling  v.  Central  Spar  Yerbin.  ...    60 

5.  A  failure  to  consummate  a  loan  because  of  a  defect  in  the  principal*  s 

title — it  cannot  he  sfiown  tinder  a  plea  of  performance.']  Where  the  complaint 
in  an  action  brought  by  the  broker  in  such  a  case  avers  performance  of  the 
contract  on  his  part,  the  broker  is  not  entitled,  under  such  plea  of  perform- 
ance, to  show  that  the  loan  was  not  consummated  because  the  principal  was 
unable  to  give  a  good  title  to  the  property  on  which  a  mortgage  was  to  be 
given  by  the  principal  to  secure  the  loan.    Id, 

6.  The  r^ection  of  tJie  title  by  a  title  guaranty  company  is  not  proof  of 

a  defect  therein.^  Semble,  that  if  such  evidence  had  been  competent  under 
the  pleadings,  it  would  have  been  necessary  for  the  plaintiff  to  show  the 
specific  facts  constituting  the  defect  in  the  defendant's  title,  and  not  merely 
that  the  title  had  been  rejected  by  lawyers  or  title  guarantee  companies.    la, 

7.  Mortgage    procured    by   fraud — innocent    mortgagees    protected.'] 

Where  A  t^kes  title  to  propertv  for  the  accommodation  of  B,  and  C  advances 
$4,000  to  B  ($3,000  of  which  B  used  in  paying  off  prior  incumbrances  upon 
the  premises)  upon  the  faith  of  a  mortgage  which  B  fraudulently  induced  A 
to  execute  upon  the  premises,  the  loss  as  between  A  and  C  must  fall  upon 
the  former  as  it  was  his  act  which  enabled  the  wrong  to  be  done. 

Austen  v,  Richardson 166 

FBINCIPAL  AND  BXTBL'^HY  —  Surety  company-^ its  sworn  report  filed 
with  the  county  clerk  is  not  its  only  form  of  justification.]  1.  Section  4  of  chap- 
ter 720  of  tbe  Laws  of  1898,  as  amended  by  chapter  178  of  the  Laws  of  1895, 
which  provides  that  the  Supreme  Court,  in  the  department  where  the 
principal  place  of  business  of  a  surety  company  is  located,  may  at  any  time 
require  the  company  to  file  with  the  county  clerk  a  sworn  statement  of 
its  condition,  and  may  also  require  the  company  to  submit  to  an  examination 
as  to  its  solvency,  and  that  such  statement  and  examination,  when  filed 
with  said  clerk,  or  a  certified  copy  thereof  when  filed  with  any  other  clerk 
of  the  Supreme  Court  or  with  any  other  court,  **  shall  be  received  and  con- 
sidered as  given  in  justification  upon"  all  bonds  and  undertakings  executed 
by  such  company,  does  not  prescribe  an  exclusive  method  by  which  the 
surety  company  must  justify,  and  the  examination  before  a  justice  of  one 
of  its  oflicers  having  knowledge  of  its  financial  condition  is  sufficient. 

Haines  v.  Hein 889 

2. W7iat  is  insufficient  as  a  ju8tifl4xU£on.]  The  failure  of  the  parties 

excepting  to  the  undertaking  to  examine  one  of  the  resident  assistant  secre- 
taries of  a  branch  of  the  surety  company,  who  attended  before  the  justice, 
does  not  operate  as  an  abandonment  of  the  exception  to  the  sufiSciency  of 
the  undertaking,  where  it  appears  that  the  resident  assistant  secretary  was 
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the  counsel  for  the  parties  who  gave  the  undertaking,  and  that  he  did  not 
represent  that  he  had  any  knowledge  of  the  financial  condition  of  the  com- 
pany or  offer  himself  as  a  witness,  or  give  any  intimation  that  he  attended 
the  proceedings  for  that  purpose.    Id, 

8. Its  annual  report  to  t?ie  Superintendent  cf  Insurance  is  not  com' 

petent  proof  in  its  favor/]    There  is  no  authority,  statutory  or  otherwise,  for 
receiving,  as  evidence  upon  the  justification,  a  certified  copy  of  the  annual 
report  of  the  surety  company  filed  in  the  office  of  the  Superintendent  of 
'  Insurance.    Id, 

4.  Aec'  unting  by  the  administrator  of  a  deceased  general  guardian  — 

wTien  a  suit  lies  against  the  sureties  on  the  guardian* s  bond."]  Where,  on  an 
accounting  by  the  administrator  of  the  estate  of  a  deceased  general  guardian 
of  an  infant,  a  decree  is  rendered  adjudging  that  the  deceased  guardian 
was  chargeable  with  a  certain  sum.  it  is  not  necessary  that  all  remedies 
against  the  administrator  by  execution  or  contempt  proceedings  shall  be  first 
exhausted  before  recourse  may  be  had  to  the  liability  of  the  sureties  on  the 
guardian's  bond,  as  by  section  2606  of  the  Code  of  Civil  Procedure  it  is  pro- 
vided that  "  With  respect  to  the  liability  of  the  sureties  in,  and  for  the  pur- 
pose of  maintaining  an  action  upon,  the  decedent's  official  bond,  a  decree 
against  his  executor  or  administrator,  rendered  upon  such  an  accounting,  has 
the  same  effect  as  if  an  execution  issued  upon  a  surrogate's  decree  against 
the  property  of  decedent  had  been  returned  unsatisfied  during  decedent's  life- 
time."   Van  Zandt  t».  Qrant 70 

6.  His  successor  may  sue.]    An  action  to  enforce  the  liability  of  the 

sureties  on  the  deceased  guardian's  bond  may  be  maintained  by  the  latter's 
successor.    Id, 

6.  Bond  required  of  such  successor,]    Such  successor  should  be  required 

to  give  a  bond  in  an  amount  at  least  twice  the  value  of  any  property  m  hia 
hands  added  to  the  amount  which  the  administrator  is  adjudged  to  pay  over 
to  him.    Id, 

7.  Objection  that  the  plaintiff  is  not  the  real  party  in  interest  does 

not  question  his  legal  capacity  to  sue.]  An  allegation  contained  in  the  answer 
interposed  in  such  an  action,  that  the  plaintiff  is  not  the  real  party  in  inter- 
est, does  not  raise  the  objection  that  he  has  not  legal  capacity  to  sue. 

QucBre,  whether  such  an  action  can  be  maintained  by  a  guardian  ad  litem  of 
the  infant.    Id, 

PBIVIIiEGE: 

See  LiBBL. 

PBOOEDUBE: 

See  Practicb. 

PBOCESS —  Order  of  publication  toith  a  Special  Term  caption,  when  ajudgi^s 
order,]  1.  The  fact  that  an  order  for  the  service  by  publication  of  a  sum- 
mons in  an  action  of  partition  had  a  caption  apparentlv  showing  that  it  had 
been  granted  at  the  Special  Term,  and  was  signed  with  the  initials  of  the 
Judge  with  a  direction  to  enter,  does  not  make  it  any  the  less  a  judge's  order 
within  the  provisions  of  the  Code  of  Civil  Procedure.    Volz  v.  Stbineb 604 

3. Proof  of  service  of  the  summons  on  one  known  ** to  have  been"  the 

president  of  a  corporation,]  An  affidavit  alleging  the  service  of  a  summons 
upon  the  president  of  a  corporation  in  an  action  against  it,  which  states  that 
the  affiant  knew  the  person  served  '*tohavebeen"  tne  president  of  the  corpora- 
tion, and  not  that  he  Knew  such  person  to  be  the  president,  is  not  sufficient  to 
confer  on  the  court  jurisdiction  over  the  corporation. 

Cambron  9.  Unitbd  Traction  Co 667 

PROOF: 

See  EviDENOB. 

PBOPEBTY  —  Plsrsonal, 

See  Personal  Propbrtt. 

See  Real  Propbrtt. 
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FXTBLIC  OFFICEB : 

See  Officbb. 


PUBLIC  STREET : 

8ee  Municipal  Corporation. 

PT7BLI0  WORKS — In  cities. 

^Municipal  Corporation. 

FT7BLI0  ATION  —  Of  HM, 

See  Libel. 

Service  of  process  by. 

See  Process. 

PURCHASE  —  Cf  personal  property. 
See  Balk. 

PAOK. 

RAHjROAB  —  Injury  to  a  property  owner  by  the  inelosure  of  part  of  a  pvUie 
park  for  a  power  plant  used  in  the  construction  of  the  New  York  underground 
railroad.']  1.  Sub-contractors  engaged  in  constructing  a  portion  of  the  under- 
ground railroad  in  the  city  of  New  York,  who,  in  order  to  facilitate  their 
work,  inclose  a  portion  of  Union  Square,  which  is  one  of  the  public  parks 
of  New  York  city,  with  a  high  board  fence,  and  place  therein  boilers,  forges, 
air  compressors  and  other  appliances  for  the  prosecution  of  their  work,  and 
store  their  tools  therein,  intending  to  continue  such  use  of  the  premises  dur- 
ing the  time  required  for  the  completion  of  the  work,  are  liable  to  the  lessee 
of  a  hotel,  located  opposite  to  the  space  so  appropriated,  who,  in  conse- 
quence of  such  appropriation,  sustains  a  serious  loss  of  business,  where  it 
appears  that  the  power  plant  was  located  in  the  place  in  question  simply 
because  it  was  more  convenient  and  economical  for  the  sub-contractors,  and 
that  there  was  nothing  impracticable  in  locating  the  plant  at  a  distance 
from  the  subway,  or  in  subdividing  it  into  a  number  of  smaller  plants  dis- 
tributed along  the  line  of  the  work. 

The  right  to  make  use  temporarily  of  a  street  in  the  prosecution  of  a 
public  work  to  the  indirect  injury  of  property  rights,  rests  upon  the  basis  of 
necessity.    Bates  v.  Uolbrook 26 

2. Sueh  appropriation  is  not  a**  temporary  privilege**  —  a  "  temporary 

privilege"  must  be  granted  by  resolution.]  Such  an  appropriation  of  a  por- 
tion of  the  park  is  not  a  "  temporary  privilege*'  within  the  meaning  of  the 
provision  of  the  Rapid  Transit  Act  which  authorizes  the  public  authorities 
to  grant  the  corporation  engaged  in  constructing  the  underground  road  tem- 
porary privileges  to  facilitate  its  construction. 

Semble,  that  even  if  the  rapid  transit  commissioners  were  authorized  to 
grant  the  sub-contractors  permission  to  appropriate  a  portion  of  the  park  to 
the  purpose  in  question,  such  permission  must  be  evidenced  by  a  resolution 
or  some  formal  action.    Id. 

8. Elevated  railroad — action  to  enjdn  and  for  damages — a  judgment 

that  plaintiff  has  not  sustained  damages  is  res  adjudicata.]  A  Judgment  ren- 
dered in  an  action  brought  by  an  owner  of  property  abutting  upon  an  ele- 
vated railroad,  to  enjoin  the  operation  of  the  railroad  and  to  recover  dam- 
ages resulting  from  its  operation,  which  adjudges  that  the  plaintiff  has 
sustained  no  substantial  damages  from  the  construction  or  operation  of  the 
railroad,  and  dismisses  the  complaint  upon  the  merits,  is  res  adjudicata  in  a 
subsequent  similar  action  brought  by  the  abutting  owner,  as  to  the  conditions 
existing  prior  to  the  entry  of  the  judgment,  and  if  the  evidence  given  in  the 
second  action  shows  that  at  the  time  of  the  commencement  thereof  there 
was  no  change  in  the  relative  situation  of  the  parties  with  the  single  excep- 
tion of  the  continuing  trespass,  the  plaintiff  cannot  recover. 

McGrane  v.  New  York  Elevated  R.  R.  Co 87 

4. ^[^  ^  ^^  additional  track  being  added  afteir  a  eeeond  suit  was 

brought.}  The  fact  that  some  months  after  the  commencement  of  the  second 
action  the  railroad  company  placed  an  additional  track  upon  the  structure 
and  ran  additional  trains  over  the  same,  is  not  available  to  support  the  second 
action.    Id. 
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6. Street  railroad  —  iti  occupation  cf  a  itfdet  of  fsAifiA  ihefeeie  in  ths 

alnUting  owners  er^oined —  the  damages  wiU  not  be  cMened  in  the  equity  tuit, 
nor  wiU  aeeurity  he  taken  and  an  ir^unetion  be  denied,]  A  court  of  equity 
will  not  in  an  action  brought  to  obtain  an  injunction  against  a  street  railroad 
to  prevent  its  occupation  of  a  street  of  which  the  fee  is  in  the  plaintiff,  an 
abutting  owner,  assess  the  damages  to  which  the  owner  is  entitled  because 
of  such  occupation  of  the  street,  nor  will  it  permit  the  defendant  to  give 
security  for  the  payment  thereof  and  deny  the  injunction.  Such  an  appro- 
priation by  the  railroad  company  constitutes  a  taking  of  private  property. 

Peck  v.  Schenectady  Kail  way  Co 851^ 

6.  Intersections  —  no  appeal  lies  from  an  order  appointing  commis- 
sioners.] Under  section  12  of  the  Railroad  Law  (Laws  of  1890,  chap.  565) 
which  provides  that  if  two  railroad  corporations  cannot  agree  upon  the 
amount  of  compensation  for  making  intersections  or  connections,  etc.,  "  the 
same  shall  be  ascertained  and  determined  by  commissioners  *  *  *  as  ia 
provided  in  the  (condemnation  Law/'  the  defendant  railroad  company  cannot 
appeal  from  an  order  appointing  commissioners,  as  under  the  Condemnation 
Law  the  defendant  can  appeal  only  from  a  £nal  order  in  the  proceedings. 

Matter  of  Stillwater,  etc.,  R.  Co.  «.  B.  &  M.  R.  R 367 

7.  Consolidation  of  street  railway  companies  — an  action  cannot  there - 

after  be  brought  against  one  of  the  constituent  companies.]  Where  three  street 
railway  companies  consolidate  pursuant  to  the  statute  and  form  a  new  cor- 
porntion,  an  action  against  one  of  the  constituent  companies,  commenced 
after  the  consolidation  has  been  perfected,  cannot  be  maintained. 

Cameron  «.  United  Traction  Co 6S7 

8.  Proof  of  sendee  of  the  summons  on  one  known  **  to  Jiaw  been  "  its 

president. ]  An  affidavit  allegin  e  the  service  of  a  summons  upon  the  president 
of  a  corporation  in  an  action  against  it,  which  states  that  the  affiant  knew  the 
person  served  "  to  Tiave  been  "  the  president  of  the  corporation,  and  not  that 
he  knew  such  person  to  be  the  president,  is  not  sufficient  to  confer  on  the 
court  Jurisdiction  over  the  corporation.    Id. 

Injury  on. 

See  Negligence. 

RAPID  TRANSIT  ACT  —  Injury  to  a  property  owner  by  the  inctosure  of  part 
of  a  public  park  for  a  power  plant  used  in  the  construction  of  tfie  New  York 
underground  railroad — such  appropriation  is  not  a  **  temporary  privilege" — 
a  **  temporary  privilege"  must  be  granted  by  resolution. 

See  Bates  c.  Holbrook 25 

BEAL  ESTATE  BJIOEEB: 

See  Principal  and  Agent. 

BEAL  PBOPEBTY  —  Marketable  title  —  encroachment  of  a  building  two  and 
one-half  indies  upon  an  a^oining  lot —  tender,  with  t/ie  deed,  of  a  conveyance 
of  the  use  of  such  two  and  one  half  inches  while  the  buildings  stand,  in  which 
a  mortgagee  Viereof  does  not  join  —  effect  cf  the  destruction  of  the  building  on 
the  acljoinivg  lot  — one-year  Statute  cf  Limitations. 

See  VoLZ  t,  Steiner 604 

Title  to  Vie  marshes  on  the  Harlem  river  between  Ninety-third  and  One 

Hundred  and  Fifth  streets.  New  York  —  it  passed  under  the  original  Harlem 
patent  and  not  under  Vie  D<mgan  patent — proof  of  titie^  wJien  required. 

See  Baird  v.  Campbell 104 

Conveyance  of  real  property  on  a  street — presumption  \of  an  intent  to 

convey  to  the  center  of  the  street  —  what  proof  is  competerU  to  overcome  it. 

See  Watson  v.  City  op  New  York 57S 

Party  wall  —  when  an  alteration  thereof  by  one  party  oeoaeions  such 

damage  to  the  other  as  entitles  the  latter  to  file  a  notice  of  lis  pendens. 

See  Moeller  v.  Wolkenbeug..  . . , 487 

Injunction  er^oining  the  forecloeure  of  a  mortgage  given  by  one  cotenant 

until  the  determination  of  a  partition  suit. 

See  Post  v.  Banes 187 
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The  plaintiff  in  an  action  to  remove  a  cloud  from  the  title  to  land  must 

be  in  possession  thereof. 

See  HowARTH  t).  Howabth 864 

Ths  rejection  of  a  title  by  a  title  guaranty  eomvany  is  not  proof  of  a 

defect  therein. 

See  Gatling  c.  Central  Spar  Verein 50 

Dower  in. 

See  I>owER. 

Lease  of. 

See  Landlord  and  Tenant. 

BEGETVISB — An  order  appointing  a  receiver  of  a  corporation — when  it 
takes  effect — payment  brfore  the  entrvT]  1.  An  order  appointing  a  receiver  of  a 
corporation,  signed  **  Enter,  Wm.  N.  Cohen,  J.  S.  C,"  by  a  judge  at  liis  resi- 
dence in  New  York  city,  takes  effect  when  entered.  Such  appointment  will 
not  defeat  a  payment  by  a  bank  of  a  note  of  the  corporation  before  the  entry 
of  the  order.    Wilcox  v.  National  Shoe  &  Leather  Bank 466 

2. A  release  from  a  judgment  of  one  partner — receiver  of  tfie  firm  assets,'] 

A  release  from  a  judgment  under  section  1942  of  the  Code  of  Civil  Procedure 
of  one  partner  prevents  the  subsequent  appointment  of  a  receiver  of  the  firm 
assets.    Hunter  v.  Hunter 470 

3.  Sale  of  chattels  not  ordered  btfore  final  judgment.  ]    An  order  ap  poi  nt- 

ing  a  receiver  of  non-perishable  property  pendente  lite  siiould  not  contain  a 
provision  authorizing  him  to  sell  the  property  before  final  judgment. 

Small  v.  Muller 148 

BECITAIj  —  In  contracts. 
See  Contract. 

BECOBD  —  Eff'ect  of  not  recording  an  assumption  of  a  bond  and  mortgage,] 
The  fact  that  an  agreement  between  a  mortgagor  and  his  grantee  of  the 
mortgaged  premises,  by  which  the  latter  agrees  to  assume  the  payment  of 
the  mortgage,  is  not  recorded  and  is  not  known  to  the  party  purchasing  the 
mortgaged  premises  from  such  grantee,  does  not  create  a  hiatus  of  personal 
liabihty  in  the  chain  of  conveyances  which  will  render  unenforcible  the 
undertaking  of  such  purchaser  contained  in  the  deed  to  pay  the  mortgage. 

Howard  v,  Robbins 245 

—  On  appeal. 

See  Appeal. 

As  evidence. 

See  Evidence. 

BETE RENCE  —  Decision  in  the  short  form — wTiere  the  grounds  stated  do  not 
sustain  the  judgment.]  A  decision  in  the  short  form  will  not  be  reversed 
because  the  grounds  stated  do  not  sustain  the  judgment  where  the  case  on 
appeal  does  not  contain  the  evidence  taken  upon  the  trial. 

Gardner  v.  New  York  Mct.  S.  &  L.  Assn 141 

KETiEASE  —  Mortgage  —  w/iat  act  of  a  mortgagee,  in  dealing  with  a  grantee 
of  mortgaged  premises  wlio  hoi  assumed  the  mortgage,  releases  tJie  mortgagor. 

See  Laird  v,  Wittkowski 476 

From  a  judgment  under  section  1942  of  the  Code  of  Civil  Procedure 

of  one  partner — it  prevents  the  subsequent  appointment  of  a  receiver  of  the  firm 
assets, 

iSw  Hunter  t?.  Hunter 470 

BEKEWAIi  —  Of  lease. 

See  Landlord  and  Tenant. 

BENT: 

See  Landlord  and  Tenant. 
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BBPIiEVIK  —  Complaint  in  an  action  far  the  torangful  detention  ef  ehatteU 
—  eufflcieney  of.]  1.  A  complaint  in  an  action  for  the  wrongful  detention  of 
chattels,  which  alleges  that  the  plaintiff  s  intestate  at  the  tune  of  her  death 
was  the  owner  of,  and  entitled  to  the  immediate  possession  of,  the  chattels 
and  that  the  plaintiff  was  duly  appointed  her  administrator;  that  the  defend- 
ants are  in  possession  of  the  chattels,  and  that  the  plaintiff  has  demanded 
their  delivery  to  him,  and  that  such  demand  has  been  refused,  sufficiently 
complies  with  the  requirement  of  section  1721  of  the  Code  of  Civil  Procedure 
that  such  a  complaint  shall  set  forth  the  facts  showing  that  the  defendants' 
possession  is  unlawful.    Roobrb  «.  Condb 190 

3.  Pen€Uty  for  delivering  ** to  either  party"  a  rejpHefoied  cJiattel.']    The 

words  "either  party,"  used  in  section  1707  of  the  Code  of  Civil  Procedure, 
imposing  a  penalty  upon  "  A  sheriff,  who  delivers  to  either  party,  without 
the  consent  of  the  other,  a  chattel  replevied  by  him,"  mean  the  parties  men- 
tioned in  section  1706  of  the  Code,  namely,  the  plaintiff  or  the  defendant  in 
the  action,  and  a  complaint  in  an  action  brought  to  recover  such  a  penalty, 
which  alleges  that  the  sheriff  delivered  the  property  to  some  person  or  per- 
sons unknown,  does  not  state  a  cause  of  action. 

AiiBAiffT  Bbltikg  &  Supply  Co.  «.  Gbbll 81 

8.  Wh(U  M  an  allegation  that  the  property  was  taken  hy  the  sheriff  from 

the  defendant  or  his  agent.]  A  complaint  in  an  action  to  recover  damages  for 
the  alleged  wrongful  conduct  of  the  defendant  sheriff,  in  releasing  property 
which  he  took  into  his  possession  under  a  writ  of  replevin  issued  at  the 
instance  of  the  plaintiff,  alleged  that  the  plaintiff  sold  and  delivered  property 
to  one  Davies  at  Fort  Edward;  that  upon  discovering  that  the  sale  had  been 
induced  by  false  representations  on  the  part  of  Davies  the  plaintiff  elected  to 
rescind  the  sale  and  brought  an  action  to  replevy  the  property;  that  Davies 
shipped  the  merchandise  from  Fort  Edward  to  the  city  of  New  York,  and 
that  on  the  day  of  its  arrival  in  that  city  the  writ  of  replevin  was  placed  in 
the  bands  of  one  of  the  defendant's  deputies  for  execution;  that  one  of  the 

Slaintiff's  officers  pointed  out  to  such  deputy  a  portion  of  the  property  at  the 
Tew  York  Central  and  Hudson  River  Kailroad  Company's  freight  depot  in  j 

New  York  city,  and  also  other  portions  of  the  property  found  on  a  public 
street  in  that  city;  that  the  sheriff  then  and  there  took  possession  of  the 
property  by  virtue  of  the  process,  but  subsequently  released  it  to  some 
person  or  persons  unknown  to  the  plaintiff  and  without  the  plaintiff's 
consent. 

Held,  that  the  complaint  sufficiently  alleged  that  the  property  was  taken 
from  the  possession  of  Davies  or  his  agent.    Id. 

4. Ownership  implies  right  of  possession.]    A  complaint  in  an  action  for 

a  wrongful  detention,  which  alleges  absolute  ownership  in  the  plaintiff, 
need  not  allege  that  the  plaintiff  is  entitled  to  immediate  possession  of  the 
chattels  in  quesion,  as  ownership  imports  right  to  possession. 

Griswold  v.  Maijnwg 872 

5. What  allegations  establish  wrongful  detention.]    A  statement  that 

the  defendant  is  in  possession  of  property  owned  by  the  plaintiff,  which  he 
refuses  to  deliver  upon  demand,  sets  forth  facts  showing  a  wrongful  deten- 
tion.   Id. 

6.  Allegation  as  to  the  demand.]    The  complaint  need  not  expressly 

aver  that  the  demand  was  made  by  the  plaintiff  personally  or  by  his  author- 
ized agent.    Jd. 

7.  A  defense  need  not  be  anticipated  by  the  plaintiff.]    The  fact  that  the 

complaint  unnecessarily  alleges  "  that  said  chattels  (the  horses)  were  delivered 
into  the  possession  of  said  defendant  for  the  purpose  of  having  said  defend- 
ant train  said  animals  for  trotting  purposes,"  merely  shows  that  the  defend- 
ant was  in  possession  for  no  definite  time,  his  right  to  such  possession  being 
terminated  by  the  plaintiff's  demand  for  the  chattels.  It  does  not  impose 
upon  the  plaintiff  the  duty  of  anticipating  any  defense  of  a  right  of  deten- 
tion which  the  defendant  may  have  under  an  unexpired  contract  of  lease  or 
by  virtue  of  a  lien.    Id. 
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BEFOBT  -^Ofa  earporatian. 
See  Corporation. 

Cfarrferee. 

/Sm  Rbfbrencb. 

BBPBE8ENT  ATION — Among  coUateraU, 
See  Executor  and  Administrator. 

BBS  ADJTJDIOATA : 

See  Judgment. 

BBS  IPSA  UOQjnTUU—Appiieation  of  the  doctrine  of. 
See  Kbgligbnce. 

BJJBKTTLEKBNT  ^Ofan  order. 
See  Motion  and  Order. 

BBSIDENCE: 

See  Domicile. 

BE  VIEW: 

See  Appeal. 

PAGE. 

BBVISED  STATUTES— 4  B.  8.  (Sth  ed,)  2671,  g  l—Aeiion  against  the 
president  of  a  bank  for  loaning  money  on  worthless  securities — it  survives  his 
death — it  need  not  he  shown  that  the  presidentprofited  by  the  transaction. 

See  Seventeenth  Ward  Bank  v.  Webster 228 

[See  table  of  Revised  Statutes  cited,  ante,  in  this  volume.] 

BEVIVOB  —  Of  action. 

See  Abatement  and  Revivor. 

BISK —  Qf  an  employment. 
See  Negligence. 

BJTLE^  General  Rule  of  Practice  41  —a  statement  that  a  case  contains  aU 
the  evidence  must  be  contained  in  the  case,  not  in  the  preliminary  statement 
required  by  Rule  41. 
&e  CJouRT. 

SALE  —  Wairanty  as  to  the  character  of  seed  ^  what  notice  of  disclaimer  of 
responsibility  is  insufficient,]    1.  In  an  action  brought  to  recover  the  purchase 

Snce  of  certain  seed  sold  by  the  plaintifFs,  who  were  seed  growers,  to  the 
efendant,  a  farmer,  in  which  the  defendant  sets  up  as  a  counterclaim  a 
breach  of  certain  warranties  as  to  the  character  of  the  seed,  the  fact  that  upon 
the  left-hand  corner  of  the  bill  rendered  by  the  plaintiffs  to  the  defendant 
was  a  notice  printed  in  small  type  in  these  words:  "  D.  Landreth  &  Sons  give 
no  warranty,  express  or  implieid,  as  to  description,  quality,  productiveness 
or  any  other  matter  of  any  seeds  they  send  out,  and  they  will  not  be  in  any 
way  responsible  for  the  crop.  If  the  purchaser  does  not  accept  the  goods  on 
these  terms  they  are  at  once  to  be  returned,''  does  not  preclude  the  defend- 
ant from  recovering  upon  the  counterclaim  where  the  latter  testifies  that 
although  he  receivea  the  bill  before  planting  the  seeds  he  did  not  observe  the 
disclaimer  of  responsibility  in  the  bill  until  it  was  brought  to  his  attention 
upon  the  trial.     Landretu  v.  Wyckofp 146 

2.  Measure  of  damages.]    The  damages  recoverable  for  the  breach  of 

such  a  warranty  are  represented  by  the  value  of  the  crop  which  would  ordi- 
naril]^  have  been  produced  if  the  seed  had  been  as  warranted,  less  the  expense 
of  raising  such  crop  and  less  also  the  value  of  the  crop  actually  raised.    Id, 

8.  Proof  required  of  a  purchaser  of  a  ncte,  which  is  shown  to  hate  had  a 

fraudulent  inception.]  When,  in  an  action  to  recover  upon  a  promissory 
note,  it  appears  that  the  note  had  a  fraudulent  inception,  it  is  incumbent 
upon  the  plaintiff  to  show  that  he  purchased  it  for  value  before  maturity 
without  notice  or  knowledge  of  the  fraud.     Cahbn  v.  Everitt 86 

4.  What  proof  requires  the  suhmission  of  the  question  of  the  plaintife 

good  faith  to  the  jury.  J  Evidence  that  the  consideration  paid  by  the  plaintiff  to 
the  payee  for  the  note  in  suit,  which  was  for  92,750,  was  $600  in  cash  and 
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the  surrender  of  several  old  promissory  notes  made  by  the  payee  and  that 
the  plaintiff  knew  the  payee  to  be  a  bookmaker  on  race  tradis,  with  whom 
he,  as  a  pawnbroker,  had  had  dealings,  and  that  so  far  as  appeared  he  made 
no  inquir]^  as  to  how  the  payee  became  possessed  of  the  note  nor  as  to  the 
consideration  thereof,  requires  the  question  of  the  plaintiff's  good  faith  to  be 
submitted  to  the  jury.    Id. 

5. Agreement  between  Uockfujlders,  giving  to  each  the  first  right  to  pur- 

chase  the  stock  —  tt  will  be  epeciflcaUy  enforced — it  is  not  a  tDoger  contniet.] 
An  agreement  between  the  stockholders  of  a  corporation,  giving  to  each  the 
first  right  to  purchase  the  stock  held  by  the  other  in  case  such  other  desired 
to  sell  or  of  his  death  will  be  specifically  enforced  against  their  executors. 
It  is  not  a  wager  contract.    Scruggs  v.  Cotterill 583 

6. Purchase  induced  by  false  representatioiis  —  what  must  be  stated  in 

order  to  allege  fraud.]  A  complaint  that  a  purchase  of  stock  was  induced 
by  false  representations  must  allege  that,  when  the  statements  were  made, 
they  were  known  to  be  false.    Garrett  Co.  v,  Astor KKJ 

SEGBETABY  OF  STATB — A  certijieate  from,  is  required  brfore  a  corpora- 
tion can  sue  within  the  8t<Ue  of  New  lork. 
See  Corporation. 

SECUBIT  Y  —  For  costs. 

See  Costs. 

SEED — Warranty  oM  to  the  character  of  seed — wJiat  notice  of  disclaimer  of 
responsibility  is  insufficient —  measure  (f  damages, 

ifikd  Landreth  «.  Wyckofp 145 

SERVICE  —  Of  process  persmvOly. 
See  Process. 

SESSION  LAWS  —  1882,  chap.  410,  §  80  —  Effect  of  a  failure  to  publish  an 
extract  of  an  ordinance  where  it  ts  set  forth  in  another  puJblication, 

>Stetf  Havkn  t>.  The  Mayor 90 

1887,  chap,  246 —  Telegraph  linemen  attaclied  to  the  Brooklyn  police 

department  —  th^  did  not  become  patrolmen  in  the  New  York  force  unaer  the 
charter  of  1897,  nor  eiititled  to  patrolmen's  salary. 

See  HiGGiNs  v.  City  op  New  York ' 178 

1888,  ch/ip,  588  —  Telegraph  lineman  attached  to  the  Brooklyn  police 

department  —  t/iey  aid  not  become  patrolmen  in  the  New  York  force  undtr  the 
charter  of  1897,  nor  entitled  to  patrolmen's  salary. 

See  UiGOiNS  v.  City  op  New  York 178 

1890,  chap.  568  —  Foreign  corporation  —  to  sue  in  New  York  it  requiret 

a  receipt  for  the  license  fee  under  t/ie  Tax  Law  as  well  an  a  certificate  of  the 
Secretary  of  State  under  the  General  Corporation  Law, 

See  jParmele  Co.  v.  Haas 457 

-; —  1890,  chap.  564,  §  41  —  Subscription  to  stock  —  ten  per  cent  must  be 
paid  at  tTte  tims  or  it  is  invalid —  a  promise  by  subscribers  to  pay  tlieir  subscrip- 
tions on  stock  pledged  to  secure  a  loan  to  the  corporaiioji. 

See  Knickerbocker  Trust  Co.  v.  Hard 468 

1890,  cliap.  565,  §  12  —  Itailroad  intersections  —  no  appeal  lies  from  an 

order  appointing  commissioners. 

See  Matter  of  Stillwater,  etc.,  R.  Co.  «.  B.  &  M.  R.  R 367 

— ;— 1893,  cha/p.  687,  §  15  —  Foreign  corporation  —  to  sue  in  New  York  it 
requires  a  receipt  for  tlie  license  fee  under  the  Tax  Law  as  well  as  a  certificate 
of  the  Secretary  of  State  under  the  General  Corporation  Law, 

See  Par3£blb  Co.  «.  Haas 457 

1892,  chap,  688,  §  41  —  Subscription  to  stock  —  ten  per  cent  must  be  paid 

at  the  time  or  it  is  invftlid  —  a  promise  bi/  subscribers  to  pay  tlieir  subscriptions 
on  stock  pledged  to  secure  a  loan  to  the  corporation. 

See  Knickerbocker  Trust  Co.  v.  Hard 468 
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SESSION  LAWS  —  Cantinned.  rAac. 

1892,  chap.  690,  §§  111,  113,  li^-^  Capital,  stock  notss  given  to  mutual 

fire  inmranee  companies  —  w?ien  they  become  due  —  Statute  of  Limitations. 

See  Raeoenbr  v.  I^Iedicus 127 

1893,  chap.  720,  §  4 —  Surety  company  —  its  stoorn  report  filed  mth  the 

county  clerk  is  not  its  only  form  of  justification — what  is  insufficient  as  a  justi- 
fication —  its  annual  re^port  to  the  Superintendent  (f  Insurance  is  not  competent 
proof  in  itsfavoi'. 

See  Haines  v.  Hein 889 

1895,  chap.  178  —  Surety  company  —  its  sworn  report  Med  with   the 

county  clerk  is  not  its  oiUyform  of  justification  — what  is  insufficient  as  a  justi- 
fication— its  annual  report  to  the  Superintendent  of  Insurance  is  not  compe- 
tent proof  in  its  favor. 

See  Haines  v.  Hein 889 

1896,  chap.  112,  §  25  —  Surrender  of  a  liquor  tax  certificate  —  the 

burden  of  proving  the  facts  required  to  be  stated  in  t?ie  application  therefor  rests 
on  the  person  seeking  to  surrender  it. 

See  People  ex  bel.  Stevenson  Co.  v.  Ltmak 446 

1896,  chap.  547,  g  197  —  Landlord  and  tenant — surrender,  as  unten- 

antablCf  of  premises  injured  by  fire  —  what  agreement  as  to  insurance  and  the 
disposition  of  the  proceeds  thereof  makes  the  statute  inoperative. 

See  Lehmeter  v.  Moses 531 

1896,  chap.  908,  §  181  —  Foreign  corporation — to  tue  in  New  York  it 

requires  a  receipt  for  tfie  license  fee  undar  the  Tax  Law  as  well  as  a  certificate  of 
the  Secretary  of  State  under  the  General  Corporation  Law. 

See  Parmelb  Co.  v.  Haas 457 

1896,  chap.  908,   §  19H  ^  Corporation  tax --^  patent  rights  are  not 

to  be  contidered. 

Bee  People  ex  rel.  U.  8.  A.  P.  P.  Co.  v.  Knight 883 

1896,  cTiop.  908,  §  183 —  Taxation — a  corporation  manttfaeturing  lin- 
ings for  wood  pulp  digesters,  is  exempt. 

See  People  ex  rel.  Digester  Co.  v.  Enight 865 

1896,  chap.  908,  §  220,  subd.  8  —  Transfer  tax  —  what  transfer  of  stock, 

by  a  husband  to  his  wife,  is  not  made  in  contemplation  of  death  or  to  take  effect 
after  death. 

See  Matter  of  Mahlbtedt 176 

1896,  chap.  908,  §§  255,  259—  Supplementary  proceedings  instituted  by 

a  county  treasurer  to  coUeet  a  tax — costs  allowable  against  him  on  the  affirm- 
ance on  appeal  of  an  order  dismissing  the  proceedings. 

See  Matter  of  Prtor 316 

1896,  chap.  910  —  Action  to  recover  money  paid  under  an  invalid  assess- 
ment — a  new  trial  ordered  where  a  statute  controlling  the  case  v>as  not  brought 
to  the  attention  of  the  trial  court. 

See  Palmer  v.  City  of  Stracusb . .  . .  267 

1897,  chap.  284  —  Trantfer  tax  ?—  w?iat  transfer  of  stock,  by  a  husband  to 

his  wtfe,  is  not  made  in  contemplation  of  death  or  to  take  effect  after  death. 

See  Matter  of  Mahlstbdt 176 

1897,  chap,  312  —  Surrender  of  a  liquor  tax  certificate  —  the  burden  of 

proving  the  facts  required  to  be  stated  in  the  application  therefor  rests  on  the 
person  seeking  to  surrender  %t. 

See  People  ex  rel.  Stevenson  Co.  v.  Ltman 446 

1897,  chap.  378  ~-  Telegraph  linemen  attached  to  the  Brooklyn  police  depart- 
ment —  they  did  not  become  patrolmen  in  the  New  York  force  under  the  charter 
<  of  1897,  nor  entitled  to  patrolmen's  salary. 

See  HiGGiNS  v.  City  of  New  York 178 

App.  Div.— Vol.  LXVIl.        46 
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1897,  elujbp.  884  —  Corporation  —  liability  of  its  directors  because  cf  a 

failure  to  fie  an  annual  report  —  it  extends  to  rent  falling  due  after,  under  a 
lease  executed  hefore,  the  staJtute  was  passed — insolvency  of  the  corporation  —  its 
dissolution — right  to  interpose  offset  which  the  corporation  had. 

See  Stikfpel  v.  Tolhurst 521 

1898,  chap.  182,  §§  107,  482  —  The  commissioner  cf  public  works  in 

cities  of  the  second  class  is  subject,  in  his  appointmerUs,  to  the  provisions  of  the 
Civil  Service  Law. 

See  Hatter  of  Pratt  v.  Phelan 849 

1898,  chap.  819  —  Distribution  cf  personal  property  —  it  passes  to  a 

nephew  and  niece  and  uncle  and  aunt,  but  not  to  the  descendants  of  deceased 
uncles  and  aunts. 

See  Matter  op  Davenport 191 

1901,  chap.  002  —  An  action  will  not  lie  by  a  taxpayer  to  et\foin  the 

Appellate  Division  from  appointiivg  a  commissioner  of  jurors  under  an  aileged 
void  statute. 

See  Melody  v.  Goodrich 368 

1901,  chap.  602 —  Commissioner  of  jurors  in  Kings  county  —  he  is  a 

county  officer  and  cannot  be  lawfully  appointed  by  the  justices  of  the  Appellate 
Division — proceedings  to  compel  delivery  of  the  books  of  a  public  office — a  cer- 
tificate of  appointment  as  prima  facie  evidence  thereof. 

See  Matter  of  Brenner 875 

[See  table  of  Session  Laws  cited,  ante,  in  this  volume.] 

SET-OFF  —  Counterclaim  of  assault  in  an  action  for  an  oMault.']  1.  In  an 
action  to  recover  damages  for  an  alleged  assault  and  batterv  committed  by 
the  defendant  upon  the  person  of  the  plaintiff  the  defendant  may,  under 
subdivision  1  of  section  501  of  the  Code  of  Civil  Procedure,  providing  that  a 
counterclaim  must  consist  of  "  a  cause  of  action  arising  out  of  tne  con- 
tract or  transaction  set  forth  in  the  complaint  as  the  foundation  of  the  plain- 
tiff's ch^m  or  connected  with  the  subject  of  the  action,"  interpose  as  a  coun- 
terclaim an  assault  and  battery  conmiitted  upon  him  by  the  plaintiff  during 
the  affrav  out  of  which  the  plaintiff's  cause  of  action  arose. 

1>EA6AN  V.  Weeks 410 

2. "Transaction**  includes  torts.  \    The  word  "transaction"  as  used 

in  the  subdivision  quoted  includes  torts.    Id. 

8. Causes  of  action,  alleged  by  the  plaintiff  and  defendant  respectively, 

which  must  be  decided  on  the  same  evidences  Where  alleged  causes  of  action, 
one  set  forth  in  the  complaint  and  the  other  in  the  defendant's  answer  as  a 
counterclaim,  are  so  connected  that  they  must  be  determined  on  the  same  evi- 
dence, they  should  be  litigated  and  determined  in  one  action  although  a 
recovery  cannot  be  had  in  nivor  of  either  party  without  a  finding  that  would 
wholly  defeat  the  other  party's  alleged  cause  of  action.    Id, 

4. Liability  of  its  directors  because  of  a  failure  to  file  an  annual  report  — 

rig?U  to  interpose  offset  which  the  corporation  had.]  In  an  action  against  direct- 
ors of  a  corporation  to  recover  the  amount  of  an  indebtedness  incurred  by  it 
because  of  Uieir  failure  to  file  an  annual  report,  the  directors  are  entitled  to 
set  up  any  offset  which  the  cori)oration  had  against  the  claim  in  suit. 

Stieffel  v.  Tolhurst 621 

SETTLEMENT—  (y  an  order. 
See  Motion  and  Order. 

SHEBIFF  —  Penalty  for  delivering  "  to  either  party  "  a  replevied  ehatid.]  1. 
The  words  "  either  party,"  used  in  section  1707  of  the  Code  of  Civil  Proced- 
ure, imposing  a  penalty  upon  **A  sheriff,  who  delivers  to  dther  party, 
without  the  consent  of  the  other,  a  chattel  replevied  by  him,"  mean  the 

Sartles  mentioned  in  section  1706  of  the  Code,  namely,  the  plaintiff  or  the 
ef  endant  in  the  action,  and  a  complaint  in  an  action  brought  to  recover  such 
a  penalty,  which  alleges  that  the  sheriff  delivered  the  property  to  some  per- 
son or  persons  unknown,  does  not  state  a  cause  of  action. 

Albany  Belting  &  Supply  Co.  r.  Grell 81 
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2. What  is  an  allegatum  that  the  property  was  taken  by  the  sheriff  from 

the  defendant  or  his  o^ent.'l  A  complaint  in  an  action  to  recover  damages  for 
the  alleged  wrongful  conduct  of  the  defendant  sheriff,  in  releasing  property 
which  he  took  into  his  possession  under  a  writ  of  replevin  issued  at  the 
instance  of  the  plaintiff,  alleged  that  the  plaintiff  sold  and  delivered  property 
to  one  Da  vies  at  Fort  Edward;  that  upon  discovering  that  the  sale  had  been 
induc«d  by  false  representations  on  the  part  of  Da  vies  the  plaintiff  elected  to 
rescind  the  sale  ana  brought  an  action  to  replevy  the  property;  that  Davies 
shipped  the  merchandise  from  Fort  Edward  to  the  city  of  ^ew  York,  and 
that  on  the  day  of  its  arrival  in  that  city  the  writ  of  replevin  was  placed  in 
the  hands  of  one  of  the  defendant's  deputies  for  execution;  that  one  of  the 

SlaintifTs  officers  pointed  out  to  such  deputy  a  portion  of  the  property  at  the 
few  York  Central  and  Hudson  River  Railroad  Company's  freight  depot  in 
New  York  city  and  also  other  portions  of  the  property  found  on  a  public 
street  in  that  city;  that  the  sheriff  then  and  there  took  possession  of  the  prop- 
erty  by  virtue  of  the  process,  but  subsequently  released  it  to  some  person  or 
persons  unknown  to  the  plaintiff  and  without  the  plaintiff's  consent. 

Held,  that  the  complaint  sufficiently  alleged  that  the  property  was  taken 
from  the  possession  of  Davies  or  his  agent.    Id, 

SOCIAL  CLT7B: 

See  Association. 

SOOIETT—  To  effect  insurance. 
See  Iksurancb. 
See  Association. 

SPECIAL  SESSIONS : 

See  Court. 

SPECIFIC  PEBFOBMANCE  —  Agreement  bettoeen  the  stockholders  of  a  cor- 
poration,  giving  to  each  the  first  right  to  purchase  the  stock  held  bv  the  other 
in  case  such  other  desired  to  sell  or  of  his  death  —  it  mil  be  specifically  enforced 
against  their  executors.]  1.  A  contract  made  between  four  persons,  who 
were  the  sole  parties  interested  in  a  corporation,  by  which  each  of  the  parties 
gave  to  another  party  a  first  option  to  purchase  his  shares  of  stock  at  a  cer- 
tain price  whenever  he  desired  to  sell,  the  party  to  whom  the  option  was 
given  to  have  thirty  days  after  notice  in  which  to  accept  or  decline  the 
option,  and  by  whicli  each  party  gave  to  another  a  similar  option  in  the 
event  of  his  death,  except  that  the  thirty  days  should  not  begin  to  run  until 
the  date  of  the  issuing  of  letters  testamentary  or  of  administration,  and  which 
conferred  upon  the  other  parties  the  privilege  of  exercising  such  option  in 
case  the  party  to  whom  the  first  option  was  given  failed  to  accept  it,  is  valid, 
and  the  court  will,  in  the  event  ot  the  refusal  of  the  executors  of  a  deceased 
party  to  transfer  the  stock  of  their  t^tator  in  pursuance  of  the  contract, 
direct  its  specific  performance.    Scruggs  v,  Cotterill 583 

2.  Consideration.]    The  mutual  stipulations  of  each  party  constitute  a 

sufficient  consideration  for  the  contract.    Jd. 

8.  It  is  not  a  wager  contract.]    Such  a  contract  is  not  void  as  bein^  a 

wager  upon  the  life  of  a  part^  and  interfering  with  the  devolution  of  the 
property  by  will,  or  as  prohibiting  the  alienation  of  the  stock.    Id. 

4.  Marketable  title  —  encroachment  of  a  building  two  and  one-half  inches 

upon  an  a^oining  lot  —  tender,  mth  the  deed,  of  a  conveyance  of  the  use  of  such 
two  and  one-half  inches  white  the  buildings  stand,  in  which  a  mortgagee  thereof 
does  notjoin.]^  Where  the  vendor  in  a  contract  for  the  sale  of  a  city  lot  has  a 
marketable  title  to  all  of  the  land  which  he  contracted  to  convey,  but  a  por- 
tion of  the  fence  and  wall  and  building  erected  upon  the  land  encroaches 
upon  the  adjoining  lot  for  a  distance  of  two  and  one-half  inches,  the  exist- 
ence of  the  encroachment  does  not  justify  the  vendee  in  rejecting  the  title, 
when  the  vendor  at  the  time  fixed  for  closing  the  title  tenders  to  the  vendee 
an  instrument  by  which  the  owner  of  the  adjacent  property  grants  to  the 
vendor  the  right  to  use  the  strip  encroached  upon,  *' during  the  period  of 
the  existence  of  said  structures  as  they  now  stand."   Yolz  v.  Steiner 604 


Digitized  by 


Googk 


708  INDEX. 

SPECIFIC  PEBFOBHANCE  —  Continued, 

5. Effed  of  the  destruction  of  tTie  building  on  the  acffoining  lot.]    The 

destruction  of  the  building  erected  on  the  adjoining  owner's  property  would 
not  terminate  the  right  to  continue  the  encroachment.    Id. 

6.  Existence  cf  a  mortgage  on  the  adjoining  premises,]    The  fact  that 

at  the  time  the  adjoining  owner  executed  the  release  his  i)remises  were  sub- 
ject to  a  mortgage,  and  that  the  mort^gee  did  not  join  in  the  instrument, 
does  not  render  the  release  ineffective,  it  not  appearing  that  the  mortgage  was 
about  to  be  foreclosed.    Id, 

7.  One-year  Statute  of  Limitations.]    Section  1499  of  the  CJode  of  Civil 

Procedure,  providing  that  an  action  to  recover  possession  of  premises  cannot 
be  maintained  '*  where  in  any  city  the  real  property  consists  of  a  strip  of 
land  not  exceeding  six  inches  in  width,  upon  which  there  stands  the  exterior 
wall  of  a  buildinff  erected  partly  upon  said  strip  and  partly  upon  the  adjoin- 
ing lot,  and  a  bunding  has  been  erected  upon  land  of  the  plaintiff  abutting 
on  the  said  wail,  unless  said  action  be  commenced  within  one  year  after  the 
completion  of  the  erection  of  such  wall,  or  within  one  year  after  the  first  day 
of  September,  eighteen  hundred  and  ninety -eight,"  is  constitutional  and 
removes  any  question  concerning  the  title  to  the  premises.    Id, 

spmrruous  uauoB : 

See  IiTTOxiCATma  LiquoR. 

STATE  ASYLUM : 

See  Insane. 

STATUTE: 

See  Conflict  of  Law. 

STATUTE  OF  LIMITATIONS  : 

See  Limitation  of  Action. 

STOCK  —  In  corporations. 

See  CORPOKATION. 

STBEET  —  /n  a  dty. 

See  Municipal  Corpobation. 

STBEET  BAILBO AD : 

See  Railroad. 

SUBMISSION  OF  A  CONTBOVEBSY  —  The  parties  to  a  submission  of  a 
controwrhy  must  stipulate  that  a  judgment  may  be  directed  in  accordance  with 
the  determination  of  the  court  and  also  what  the  nature  of  such  judgment 
shaUbe. 

See  Marshall  v.  Hatward 187 

SUBBOGATION  —  Qf  creditors. 

See  Debtor  and  Creditor. 

Of  insurance  companies. 

See  Insurance. 

SUBSCBIPTION  —  To  stock  of  a  corporation. 
See  Corporation. 

SUI JUBIS  —  W?io  is  not  presumed  to  be. 
See  Infant. 

SUICIDE  —  Insurance  —  w?iet?ier  an  insured  was  a  suidde,  when  a  question 
for  the  jury. 

See  Harms  'o.  Metropolitan  Life  Ins.  Co 189 

SUMMONS : 

See  Process. 

SUPPLEMENTABY  PBOCEEDINGS: 

See  Execution. 
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SUPBEME  OOUBT: 

See  Court. 

STTBETY: 

See  PRINCIPAIi  AM)  SUBETT. 

SUBBENDEB  —  Qf  premise*  by  a  tenant  as  untenantable. 
See  Landlord  Ai!n>  Tenant. 

PAOB. 

BUBM)GtATE'— Counsel  fees  otoing  by  an  executor  and  paid  by  him  after 
the  probate  of  the  will  is  set  aside — how  credited  to  him — his  account  as  execu- 
tor opened.]  1.  Counsel  fees  owing  b^  an  executor  and  j^aid  by  him  after  the 
probate  of  the  will  is  set  aside  and  ne  is  appointed  administrator  must  be  cred- 
ited to  him  in  his  account  as  executor  and  not  in  his  account  as  administrator, 
^s  account  as  executor  will  be  opened  for  that  purpose. 

Matter  of  Blair 116 

2.  Befeetion  of  a  claim  against  a  decedent's  estate^ it  may  be  deter- 

mined  by  the  surrogate.]  The  Surrogate's  Court  has  power  to  determine 
whether  or  not  a  claim  against  a  decedent's  estate  has  been  rejected  and  to 
declare  it  allowed  if  found  to  have  been  presented  and  the  rejection  to  have 
been  unduly  delayed.     Potts  v.  Baldwin 484 

See  Executor  aio)  Administrator. 

SUBViVOBSHIP  —  Cf  right  of  action. 
See  Abatement  and  Reyivor. 

SUSPENSION  ^Cf  the  Statute  of  Limitations. 
See  Limitation  of  Action. 

TAX—  7}rantfer  tax— what  trantfer  qf  stock,  by  a  husband  to  Ms  wife,  is  not 
made  in  contemplation  of  death  or  to  take  effect  after  death.]  1.  The  president 
of  a  corporation  beinff  ill,  and  having  been  told  bjr  his  physician  that  when 
he  recovered  he  would  have  to  take  a  long  vacation,  expressed  a  desire  to 
transfer  his  stock  to  his  wife,  so  that  she  could  become  a  member  of  the 
company  at  once  and  transact  the  business  in  his  place.  In  pursuance  of 
this  desire  he  transferred  to  his  wife  all  of  his  stock  in  the  corporation  except 
one  share,  which  he  retained  in  order  that  he  might  continue  to  be  a  mem- 
ber of  the  company  and  have  a  right  to  vote  at  its  meetings.  The  trans- 
fer of  the  stock  was  in  writing  and  was  absolute  upon  its  race.  His  wife 
accepted  the  transfer  and  at  once  assumed  dominion  over  the  property  by 
taking  part  in  the  affairs  of  the  comoany. 

On  the  same  day  on  which  he  made  the  transfer  of  the  stock  he  executed 
a  will  in  which  he  made  his  wife  the  sole  beneficiary,  and  three  weeks  later 
he  died. 

Held,  that  the  facts  did  not  justify  a  finding  that  the  transfer  of  the  stock 
was  made  in  contemplation  of  death  or  to  take  effect  after  death; 

That  it  was,  therefore,  not  taxable  under  subdivision  3  of  section  220  of  the 
Tax  Law  (Laws  of  1896,  chap.  908,  as  amd.  by  Laws  of  1897,  chap.  284). 

Matter  op  Mahlstedt.  . .  176 

2. Interstate  commerce  —  the  Pennsylvania  Railroad  Company  is  taceabie 

on  its  capital  employed  iii  its  cab  service  in  New  Tark  dty.]  The  Pennsylvania 
Railroad  Company,  a  foreign  corporation  engaged  in  carrying  freight  and 
passengers  in  Pennsylvania,  New  Jersey  and  other  States,  and  in  carrying 
passengers  to  and  from  New  York  city,  whose  terminus  in  New  Jersey  is 
Jersey  City,  from  whence  it  conveys  its  New  York  passengers,  by  ferry 
boats  operated  by  it,  to  various  stations  in  New  York  city,  and  which  main- 
tains a  cab  service  at  one  of  its  ferry  stations  in  the  dtv  of  New  York  for 
the  use  of  persons  ffoinff  to  and  from  such  stations,  all  contracts  for  cab 
service  being  made  in  the  State  of  New  York,  the  service  beginning  and 
ending  in  that  State  and  the  charge  for  such  service  beins  separate  from  the 
charge  for  the  balance  of  the  passenger's  transportation,  is  taxable  upon  the 
capital  employed  in  the  maintenance  of  such  cab  service,  as  the  cab  service 
is  not  a  part  of,  nor  an  incident  to,  the  interstate  commerce  of  the  railroad 
company.    People  ex  rel.  Penn.  R.  R.  Co.  v.  Knight 398 

3. Foreign  corporation  —  to  sue  in  New  York  it  requires  a  receipt  for 

the  license  fee  under  the  Tax  Law  as  well  as  a  certificate  of  t?ie  Secretary  of 
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TAX —  Contintted,  Piai. 

State  under  the  General  Corporation  Law.]  A  foreign  corporation  doing 
business  in  the  State  of  New  York  must,  in  order  to  maintain  an  action 
therein,  show,  in  addition  to  the  fact  that  it  has  procured  a  certificate  from 
the  Secretary  of  State,  as  required  by  section  15  of  the  General  Corporation 
Law  (Laws  of  1892,  chap.  687,  amending  Laws  of  1890,  chap.  568),  that  it 
has  paid  the  license  fee  nud  obtained  the  receipt  required  by  section  181  of 
the  Tax  Law  (Laws  of  1896,  chap.  908).    Pakmele  Co.  v.  Haas 457 

4. Corporation  tax — patent  rights  are  not  to  be  considered,']    When 

ascertaining,  for  the  purpose  of  fixing  the  franchise  tax,  under  section  182 
of  the  Tax  Law  (Laws  of  1896,  chap.  908),  the  amount  of  capital  employed 
in  the  State  of  New  York  by  a  domestic  corporation,  whose  capital  stock  is 
all  invested  io  patent  rights,  and  which  is  engaged  in  the  business  of  erant- 
ing,  upon  a  royalty,  licenses  to  use  such  patents,  the  Comptroller  should  not 
include  the  value  of  such  patent  rishts. 

People  ex  rel.  U.  S.  A.  P.  P.  Co.  v.  Knight 833 

5. A  coiporation  manufacturing  linings  for  wood  pulp  digesters  is 

exempt.]  A  corporation,  whose  sole  business  is  that  of  manufacturing,  under 
i^  patent  process,  linings  composed  of  lead,  brick  and  cement  for  use  in  wood 
.pulp  digesters,  is  a  manufacturing  corporation  within  the  meaning  of  section 
163  of  the  Tax  Law  (Laws  of  1896,  chap.  908),  exempting  sudi  a  corpora- 
tion from  taxation.    People  ex  rel.  Digester  Co.  v.  EInight 365 

6. Supplementary  proceedings  instituted  by  a  county  treasurer  to  coUed 

a  tax — costs  on  appeal.]  Costs  are  allowable  against  a  county  treasurer  who 
has  instituted  supplementary  proceedings  for'the  collection  of  a  tax  on  the 
affirmance  on  appeal  of  an  order  dismissing  the  proceedings. 

Matter  op  Prtor 816 

'TAXPAYEK  —  An  action  will  not  lie  by  a  taxpayer  to  enjoin  the  Appellate 
Division  fro7n  appointing  a  commissio7ier  of  jurors  under  an  alleged  wid  statute. 

See  Melody  v.  Goodrich 868 

TENANCY — In  its  relation  to  tenure  under  a  lease. 
See  Landlord  and  Tenant. 

In  common,  and  joint  tenancy  in  personal  property,  other  t?ian  vesseU, 

See  Personal  Property. 

TESTAJflDBNTABY  GUARDIAN: 

See  Guardian  and  Ward. 

TITLE  —  To  personal  property. 

See  Personal  Property. 

To  real  pi'operty. 

See  Real  Property. 

TITLE  GUABANTY  COMPANY— TA^  r^ection  of  a  title  by  a  title 
guaranty  company  is  not  proof  of  a  defect  therein. 

See  Gatlino  «.  Central  Spar  Verein 50 

TORT: 

See  Negligence. 

TOWN  —  Neglect  to  put  barriers  upon  the  sides  of  a  bridge — liability  toons 

injured  because  of  such  neglect. 
See  Negligence. 

TRADE  UNION  —  Action  to  prevent  the  illegal  acts  of. 
See  Equity. 

TREASURER  —Of  a  couniy. 
See  County. 

TRESPASS  —  Injury  to  a  property  owner  by  the  indosure  of  part  cf  a 
public  park  for  a  power  plant  used  in  tlie  construction  of  the  New  York  under- 
ground railroad  —  sucJi.  appropriation  is  not  a  ''temjy/i'ary  pnnlege." 

>S^d  Bates  iJ.  HoLBROOK 25 
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TBIAL  —  In  an  action  to  reeover  money  paid  under  an  invalid  asseutnent  a  new 
trial  will  be  granted  where  a  statute  controlling  the  case  toas  not  brought  to  the 
attention  of  ths  trial  court. 

See  Palmer  v.  City  op  Byracusb 267 

What  proof  requires  the  submission  to  the  jury  of  the  question  of  the  plain- 

tifi's  good  faith  in  the  purchase  of  a  note  which  Jkad  a  fraudulent  inception. 

See  Cahen  «.  Everttt 86 

Proper  charge  by  the  court  to  the  jury  as  tj  the  credibility  of  interested 

and  disinterested  witnesses  in  a  negligence  action,  considered. 

See  Fox  v.  Manhattan  Railway  Co 460 

A   verdict   sustained   where    only   one    of  several   counts  is  good  — 

attempt  to  bnbe  a  juror  —  statemerU  thereof  to  the  jury. 

See  People  v,  Qoslin 16 

Negligence — charge  that  **if  the  story  of  the  dtfendants'  witnesses  be 

true  "  the  vet  diet  muet  be  for  the  defendants. 

See  Thomson  v.  Seaman 58 

Ths  plaintiff  may  be  required  to  elect  between  allegations  of  fraud  and  of 

mutual  mistake. 

See  Gabrbtt  Co.  v.  Ajbhob 595 

Insurance — whether  an  insured  was  a  suicide,  wJien  a  question  for  the 

jury. 

See  HARMa  v.  Metropolitan  Life  Ins.  Co 189 

Action  at  law  —  the  court  cannot  discharge  the  jury  and  itself  decide  the 

case. 

See  Gansbbro  v.  Sagemohl 554 

Damages  not  denied  because  their  amount  is  uncertain. 

See  Malone  v.  Weill 169 

In  criminal  cases. 

See  Crime. 

Place  of. 

iSw  Venue. 

TBXTST— ^  written  statement  that  a  sum  of  money  is  Tield  "in  trust"  for 
another^  it  creates  no  trust  if  there  be  no  res.  J  1.  An  instrument  in  tlie  fol- 
lowing form: 

**  New  York.  December     ,  1898. 

**  Having  been  cause  of  a  money  loss  to  my  friend  Gerardine  H.  Hickok, 
I  have  given  her  three  thousand  dollars.  I  hold  this  amount  in  trust  for  her, 
and  one  year  alter  date  or  thereafter  on  demand  I  promise  to  pay  to  the 
order  of  Gerardine  H.  Hickok,  her  heirs  or  assigns,  three  thousand  dollars, 
with  interest. 

"  1.  16,  '94.  ELLA  F.  BLT^TING. 

'*216East  13St.,  N.  Y." 
does  not  create  a  trust,  as  there  is  no  res  to  which  the  trust  can  attach,  but  it 
is  valid  as  a  promissory  note.    Hickok  v.  Bunting 560 

2.  Becital  insufficient  to  show  a  consideration.]    The  recital  in  the 

instrument  that  the  maker  had  been  the  cause  of  a  money  loss  to  the  payee, 
is  of  itself  insufficient  to  show  the  existence  of  a  present  legal  consideration 
or  that  an  enforcible  obligation  had  ever  existed.    Id. 

As  to  trusts  created  by  will. 

See  Will. 

TBUSTEE  — /;i  bankruptcy. 
See  Bankruptcy. 

Cfa  corporation. 

See  Corporation. 

TrNDEBGBOUNB  B  AILBOAD : 

See  Railroad. 
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TTNDXJE  IK7LTJENCE  AND  BITBESS: 

iSse  Fraud. 

PAOZ 

VNLTKD  STATES  REVISED  STATUTES  —  §  5242  —  Attachment 
agaiml  a  national  hank — it  cannot  usus  before  judgment  from  any  State, 
county  or  municipal  court  —  U.  S.  Rev.  Stat.  %  5242,  hoe  not  been  repeftled. 

See  Yah  Reed  v.  People's  National  Bank 75 

[See  table  of  United  States  Revised  Statutes  cited,  ante,  in  this  Tolume.] 

UlilTED  STATES  STATUTES  AT  lABGE  —  Vol.  22, 162  ~  Attachment 
again$t  a  national  bank  —  it  cannot  inue  before  judgment  from  any  8t€Ue, 
county  or  municipal  court  —  U.  S.  Rev.  StcU.  g  52&,  has  not  been  repealed. 

See  Van  Reed  v.  People's  National  Bane 75 

[See  table  of  United  States  Statutes  at  Large  cited,  ante,  in  this  volume.] 

VENDOR  AND  FUBCHASEB  —  Conveyance  of  real  property  on  a  gtreet 
— presumption  of  an  intent  to  convey  to  the  center  of  the  tdreet.'^  1.  "Where 
the  owner  of  a  tract  of  land,  after  filing  a  map  thereof  on  which  the  land 
is  subdivided  into  streets  and  lots,  conveys  one  of  the  lots  b;^  a  deed  describ- 
ing it  by  courses  and  distances  and  as  bounded  by  certain  streets  and  as 
''containing  one  acre  more  or  less."  the  fact  that  the  courses  and  distances 
given  in  the  deed  correspond  with  the  measurements  of  the  lot  as  laid  out 
upon  the  map,  and  that  the  lot  itself  contains  about  sixty  square  feet 
less  than  an  acre,  while  if  the  deed  conveyed  title  to  the  center  line  of 
the  streets,  the  land  conveved  would  contain  one  and  one-half  acres,  creates 
an  ambiguity  in  the  deed  as  to  whether  it  was  intended  to  convey  title 
to  the  exterior  line  of  the  street  or  to  the  center  of  the  street,  and  author- 
izes the  admission,  for  the  purpose  of  showing  the  intention  of  the  parties 
to  the  deed,  of  a  conveyance  by  the  grantee  two  years  after  the  execuUon 
of  the  original  deed,  in  which  he  bounded  the  premises  by  the  exterior  line 
of  the  street,  and  of  a  deed  executed  by  the  grantor  sixteen  years  after  the 
original  deed  by  which  he  conveyed  the  fee  ofthe  streets  to  the  town. 

Watson  v.  City  op  New  York 578 

2.  What  proof  is  competent  to  overcome  it.]  Semble,  that  the  pre- 
sumption of  an  intent  to  convey  to  the  center  of  the  street  or  stream  arising 
from  the  use,  in  bounding  the  premises,  of  the  terms  by,  upon  or  along  or 
other  equivalent  phrases,  is  not  conclusive  even  in  the  absence  of  other 
language  contained  in  the  deed  (qualifying  or  limiting  it,  but  such  presump- 
tion may  be  rebutted  by  any  evidence,  parol  or  otherwise,  aliunde  the  con- 
veyance.   Id. 

3.  Marketable  title — encroachment   of  a  building  two  and  one-ha^ 

inches  upon  an  adjoining  lot —  tender,  with  the  deed,  of  a  conveyance  cf  the  use 
of  such  two  and  oru-half  inches  while  the  buildings  stand,  in  which  a  mortgagee 
thereof  does  not  join.]  Where  the  vendor  in  a  contract  for  the  sale  of  a  city- 
lot  has  a  marketable  title  to  all  of  the  land  which  he  contracted  to  convey, 
but  a  portion  of  the  fence  and  wall  and  building  erected  upon  the  land 
encroaches  upon  the  adjoining  lot  for  a  distance  of  two  and  one-half  inches, 
the  existence  of  the  encroachment  does  not  justify  the  vendee  in  rejecting 
the  title,  when  the  vendor  at  the  time  fixed  for  closing  the  title  tenders  to 
the  vendee  an  instrument  by  which  the  owner  of  the  adjacent  property  grants 
to  the  vendor  the  right  to  use  the  strip  encroached  upon,  "during  the  period 

of  the  existence  of  said  structures  as  they  now  stand."    Yolz  r.  Steiner.  .  504 

4.  JSffect  of  tTie  destruction  of  the  building  on  the  adjoining  lot.]    The 

destruction  of  the  building  erected  on  the  adjoining  owner's  property  would 
not  terminate  the  right  to  continue  the  encroachment.    Id. 

6.  Ekcistenee  of  a  mortgage  on  tJic  adjoining  premises.]    The  fact  that 

at  the  time  the  adjoining  owner  executed  the  release  his  premises  were  sub- 
ject to  a  mortgage,  and  that  the  mortgagee  did  not  join  in  the  instrument, 
does  not  render  the  release  ineffective,  it  not  appearing  that  the  mortgage 
was  about  to  be  foreclosed.    Id. 

6.  One-year  Statute  of  Limitations.]    Section  1499  of  the  Code  of  Civil 

Procedure,  providing  that  an  action  to  recover  possession  of  premises  cannot 
be  maintained  "where  in  any  city  the  real  property  consists  of  a  strip  of 
land  not  exceeding  six  inches  in  width,  upon  which  there  stands  the  exterior 
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VENDOB  AND  FUBCHASEB  —  Continued.  pa3k. 

wall  of  a  building  erected  partly  upon  said  strip  and  partly  upon  the 
adjoining  lot,  and  a  building  has  been  erected  upon  land  of  the  plaintift 
abutting  on  the  said  wall,  unless  said  action  be  commenced  within  one  year 
after  the  completion  of  the  erection  of  such  wall,  or  within  one  year  after 
the  first  day  of  September,  eighteen  hundred  and  ninety -eight,"  is  constitu- 
tional and  removes  any  question  concerning  the  title  to  the  premises.    Id, 

Assumption  of  a  mortgage  by  a  grantee  of  m/yrtgaged  premises. 

See  Mortgage. 

iS^REAL  PilOPERTT. 

YVNTTE—Desianation  in  a  contract  of  the  county  in  tohich  an  action  against 
a  party  thereto  snaU  be  commenced.]  1.  A  provision  in  a  contract,  made  by  a 
building  and  loan  association,  whicn  requires  that  any  action  brought  against 
tiie  association  shall  be  *' commenced"  in  a  certain  county  is  valid,  and  if 
an  action  is  commenced  against  the  association  in  a  county  other  than  that 
agreed  upon,  the  association  is  entitled  to  a  dismissal  of  the  complaint 

Benson  v.  Eastern  Building  &  Loan  Assn 819 

2.  The  action  is  ** commenced"  in  the  county  designated  in  the  sum' 

mons  and  complaint.]  The  service  of  a  sununons  upon  the  association  in  the 
county  mentioned  in  the  contract  is  not  a  compliance  with  the  contract,  as 
the  action  is  "commenced"  in  the  county  designated  in  the  summons  and 
complaint.    Id. 

8. Change  of  venue  ^  the  reasons  for  the  afflanfs  belitf  that  toitnesses  will 

testify  to  certain  facts — tfiey  need  not  be  stcUed  in  the  third  department.]  It  is 
not  absolutely  necessary  in  the  third  department  that  an  affidavit,  used  on 
a  motion  for  a  diange  of  venue  for  the  convenience  of  witnesses,  which 
states  that  the  witnesses  referred  to  will  testify  to  certain  material  facts, 
should  also  state  the  reasons  why  the  affiant  believes  that  they  will  so  testify. 

Ballston  Storage  Co.  v.  Deveo 841 

4. Statements  as  to  the  street  and  number  of  each  tioitness^  residence.] 

The  rule  that  the  moving  affidavit  should  state  the  occupation  and  the  resi- 
dence, by  street  and  number,  of  each  witness,  does  not  apply  to  a  witness 
residing  in  a  rural  district  where  there  are  no  streets  or  numbers,  nor  should 
it  be  enforced  as  to  a  small  city  like  Schenectady,  unless  the  circumstances 
indicate  bad  faith  on  the  part  of  the  moving  party.    Id, 

V0LX7NT ABY  PAYMENT : 

See  Payment. 

WAGEB  COKTKACT : 

See  Contract. 

WAIVEB  —  Arrest — motion  to  reduce  bail  ^  what  is  not  a  waiver  thereof. 

See  Sibley  v.  Smith 614 

WABD: 

See  Guardian  and  Ward. 

WABBANTY  —  On  sales  of  personal  property. 
SeeSAUB. 

WIDOW—  Bight  of,  to  dower. 
See  Dower. 

WILL  — "  Unmarried  "  construed  to  include  **  widowed'*  daughters.]  1.  A  tes- 
tator after  reciting  in  his  will  that  it  was  his  desire  that  his  country  place 
'*  be  for  a  reasonable  time  maintained  in  its  present  condition  for  the  purpose 
of  affording  a  home  for  such  of  my  daughters  as  remain  unmarried  and  such, 
if  any,  as  Become  and  remain  widows  and  the  minor  children  if  any  of  such 
widowed  daughters,"  gave  his  residuary  estate  to  his  executors  in  trust  dur- 
ing the  lives  of  his  two  daughters  and  the  survivor  of  them,  not  exceeding 
however  the  term  of  twenty-five  years. 

The  will  also  provided:  **  The  balance  of  the  income  of  my  entire  estate 
80  long  as  any  of  my  daughters  shall  remain  unmarried,  my  said  trustees 
shall  pay  in  quarterly  yearly  instalments  to  such  of  my  daughters  who  are  at 
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the  time  unmarried,  and  sach  of  my  daughters  who  having  been  married  are 
then  in  a  state  of  widowhood,  share  ana  share  alike,  that  is  to  9ay,  the  whoU 
balance  of  such  income  shall  be  equally  divided  between  my  daughien  Chen 
unmarried  or  toidotoed  for  their  support  and  maintenance,  provided,  however, 
that  if  such  widowed  daughter  or  daughters  shall  die  while  in  the  state  of 
widowhood  leaving  issue,  such  issue  £a\l  have  the  share  of  such  income 
which  the  widowed  mother  of  such  issue  would  have  received  if  living,  for 
its  or  their  support  and  maintenance.  *  *  *  If  at  an^  time  there  shall  be 
but  one  daughter  and  she  unmarried,  entitled  to  receive  income  under  the 
foregoing  provmoiiB,  she  shall  receive  the  t^A^of  such  income  until  by  reason 
of  widowhood  any  of  her  sisters,  or  by  death  of  such  widowed  sister,  any  of 
such  widowed  sister's  children  become  entitled  to  share  therein  with  her/' 

The  next  paragraph  provided:  **  If  all  my  daughters  living  shall  haw  mar- 
ried before  tne  term  limited  for  the  termination  oi  the  trusts  nerein  provided, 
thenceforth,  namely,  from  the  time  of  the  marriaf^e  of  my  last  living  unmar- 
ried daughter,  I  direct  the  net  income  of  my  entire  income  bearing  estate  to 
be  divided  among  and  paid  quarterly  to  all  my  children  then  living,  share 
and  share  alike.  If  any  shall  have  died  or  shall  die  thereafter  and  dunng  the 
continuance  of  said  trusts,  leaving  issue,  such  issue  shall  receive  the  sluSe  of 
said  income  which  the  parent  if  Uving  would  have  taken."  The  following 
clause  of  the  will  provided:  **  It  is  my  desire  that  so  lone  as  any  of  my 
daughters  remain  unmarried,  they  Jointly,  or  if  but  one,  she,  continue  to 
occupy  and  make  a  home  at  mv  said  country  place  *  *  *  provided, 
however,  that  if  any  of  my  dauffnters  who  has  or  shall  hereafter  marry  shall 
become  a  widow  she  and  her  children  shall  be  entitled  to  share  jdntly  with 
the  other  occupants  or  occupant  in  the  use  and  occupation  of  said  premises." 

It  appeared  that  the  testator  had  had  two  sons  and  three  daughters;  that 
all  of  his  daughters  had  married  during  his  lifetime,  but  that  ms  daughter 
Eate  and  the  husband  of  his  daughter  Louise  had  predeceased  him. 

The  testator  was  survived  by  his  two  sons,  his  daughter  Louise,  who  still 
remained  a  widow,  his  daughter  Clara,  whose  husbana  was  still  living,  and 
the  son  of  his  deceased  daughter  Eate. 

BM,  that  under  the  clause  **  if  at  any  time  there  shall  be  but  one  daughter 
and  she  unmarried,  entitled  to  receive  income,  *  *  *  she  shall  receive 
the  whole  of  such  income,"  the  daughter  Louise  was  entitled  to  receive  the 
entire  income  of  the  trust  estate  untii  she  remarried  or  until  one  of  her  sisters 
should  become  a  widow  or  until  the  termination  of  the  trust  term. 

Matter  OP  Oaxlbt 493 

2.  Jurisdiction  over  a  fund  held  by  a  trustee  in  the  State  of  New  Tork 

acting  under  a  will  proved  in  South  Carolina  —  disposition  of  a  fund,  given  in 
case  a  life  beneficiary  dies  without  issue,  where  there  is  no  issue,"]  Where  a 
resident  of  the  State  of  South  Carolina  dies  leaving  a  will  which  is  admitted 
to  probate  in  that  State,  by  which  he  bequeathes  a  portion  of  his  property 
to  a  corporation  organized  under  the  laws  of  the  State  of  New  York  in  trust 
for  certain  purposes,  and  the  trust  fund  is  delivered  to  the  corporation,  the 
Supreme  Court  of  the  State  of  New  York  has  Jurisdiction  of  an  action 
brought  by  the  trustee  against  the  parties  interested  in  the  trust  fund  (all 
of  whom  have  been  personally  served  with  the  summons  or  have  volun- 
tarily appeared)  to  determine  the  manner  in  which  the  trust  fund  shall  be 
distributed,  and  compliance  with  its  decree  will  relieve  the  trustee  from 
further  liability. 

At  the  time  such  will  was  executed  the  testator  had  a  wife  and  two  sons 
and  a  grandson.  By  the  7th,  8th  and  9th  sections  of  the  will  the  testator 
created  trust  funds  of  $100,000  each  for  the  benefit  of  each  of  his  sons 
and  his  grandson.  After  providing  for  the  disposition  of  the  principal  and 
income  of  the  trust  funds  in  various  contingencies,  the  will  provided  that, 
in  case  of  the  death  of  the  testator's  sons  and  his  grandson  without  issue,  the 
entire  principal  fund  of  $800,000  should  be  distributed  by  the  trustee  as  pro- 
vided in  the  29th  clause  thereof. 

By  the  23d  clause  of  the  will  he  created  similar  trusts  for  the  benefit  of 
each  of  his  sons  and  his  grandson  in  the  remainder  of  his  estate,  with  direc- 
tions to  pay  the  income  thereof  to  the  beneficiaries  during  their  respective 
lives.and  to  hold  the  income  and  principal  thereof  subject  to  the  uses,  trusts, 
purposes  and  limitations  prescribed  in  the  7th,  8th  and  9th  clauses. 
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One  of  the  testator's  sons  predeceased  him,  and  his  surviylng  son  and  his 
grandson  died  without  issue. 

Held,  that  as  to  legatees  mentioned  in  the  29th  section  of  the  will,  who 
survived  the  testator  but  died  before  the  happening  of  the  contingency 
upon  which  they  were  to  take  under  that  section,  a  contingent  estate  vested 
in  such  legatees  upon  the  death  of  the  testator,  and  that  inasmuch  as  no  issue 
was  born  to  either  of  the  testator's  sons  or  to  his  grandson,  it  never  became 
divested.     Farmebs'  Loan  &  Trust  Co.  «.  Ferris 1 

3.  Gift  far  ihs  endowment  of  an  art  gaUery  modified  hy  a  eodidl  devot- 

ing  the  fund  to  the  use  of  students  of  the  fine  arts,  construed  not  to  devote  the 
e-i  tire  fund  to  the  construction  of  a  building — held  to  be  a  valid  charitable  use 
—  not  to  confiict  with  the  South  Carolina  Constitution  as  to  white  a7id  black 
scJiools.]  The  7th  subdivision  of  the  29th  section  of  the  will  provided :  ''  To 
Charles  O.  Witte,  Henry  A.  M.  Smith  and  such  person  as  mav  at  the  time 
be  Mayor  of  the  City  or  Charleston,  seventy -five  thousand  dollars,  to  have 
and  to  hold  the  same  in  trust,  for  the  erection  and  endowment  of  an  Art 
Gallerv  and  Ladies'  Library  in  Charleston,  and  I  empower  said  trustees  to 
provide  as  they  see  fit  and  practicable  for  the  future  regulation  and  perpetu- 
ation of  the  same.  Should  any  arrangement  be  hereafter  made  during  my 
lifetime,  whereby  a  building  shall  be  erected  on  the  lot  on  the  northeast 
corner  of  Meeting  and  George  Streets  by  the  Art  Union  Association  for  its 
purposes,  then  I  direct  the  said  seventy-five  thousand  dollars  to  be  by  said 
trustees  transferred  to  said  Association  under  such  agreement,  for  its  future 
use  and  application  to  the  purposes  aforesaid  as  shall  be  sufficient  and 
suitable." 

A  codicil  to  the  will  provided:  ''I  strike  out  and  annul  subdivision 
seven  of  section  twenty-nine  of  my  said  will,  with  relation  to  the  Art  Union, 
and  direct  in  lieu  thereof  as  follows,  viz.:  In  the  event  of  the  happening 
of  the  contingency  referred  to  in  said  section,  to  wit:  That  there  should 
be  no  descendant  of  mine,  within  the  period  limited  bv  law,  to  take  my  prop- 
erty, then  I  give  and  bequeath  the  sum  of  one  hundred  thousand  dollars  to 
the  mayor  of  the  City  of  Charleston,  at  the  happening  of  such  contingency 
(and  his  successors  in  office)  and  Gabriel  E.  Mani^ault,  Charles  E.  Slmonton 
and  F.  W.  Dawson  to  have  and  to  hold  the  same  m  trust  for  the  erection  or 
purchase  of  a  suitable  building  to  be  used  as  a  hall  or  halls  for  Uie  exhibi- 
tion of  paintings  and  for  necessary  rooms  for  students  in  the  fine  arts,  a 
ladies'  hbrary,  and  it  might  also  be  amalgamated  with  a  Musical  Hall  for  a 
conservatory  of  music.  I  think  with  economical  alterations,  the  present 
Mills  House  may  be  bought  and  altered  to  suit.  I  call  on  my  fellow  citizens 
to  contribute  fiftv  thousand  dollars  more  to  carry  out  my  plan  to  cultivate 
and  aid  in  educating  the  young  of  our  beloved  city  in  painting  and  music." 

Held,  that  it  was  not  the  intention  of  the  testator  that  the  entire  fund 
should  be  used  for  the  erection  or  purchase  of  a  suitable  building,  but  that 
the  provision  of  the  7th  subdivision  of  section  29  of  the  will,  conferring 
jurisdiction  upon  the  trustees  to  use  part  of  the  funds  for  the  future  regula- 
tion and  perpetuation  of  the  trust  was  still  in  force; 

That,  even  if  the  codicil  was  to  be  construed  as  annulling  all  of  the  pro- 
visions of  the  7th  subdivision  of  section  29  of  the  will,  the  trustees  were 
vested  with  discretion  not  only  to  purchase  or  construct  a  building,  but  to 
suitably  equip  it  for  the  purposes  therein  spedfled  to  effectuate  the  intent 
of  the  testator; 

That  the  will  and  codicil  did  not  require  the  trustees  to  establish  a  school 
Avithin  the  meaning  of  the  provision  of  the  Constitution  of  South  Carolina 
which  requires  that  separate  schools  shall  be  provided  for  the  children  of  the 
white  and  colored  races.    Id. 

4.  A  decision  made  during  the  life  of  a  life  beneficiary,  as  to  the  final 

dispoHition  of  a  fund  in  case  she  should  dieioithout  issue.]  The  8th  subdivis- 
ion of  section  29  of  the  will  provided  for  the  distribution  of  the  residue  of 
the  fund  as  follows:  "  One  equal  third  part  of  all  the  residue  shall  go  to 
and  be  divided  equally  among  the  issue  of  my  niece,  Mrs.  Josephine 
Emanuel  per  stirpes  :  Provided,  that  if  she  be  living  when  the  contingency 
on  which  this  section  mav  take  effect  shall  occur,  then  and  in  that  case  the 
entire  income  thereof  shall  be  paid  her  during  her  natural  life,  freed  from 
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the  debts  or  control  of  any  husband,  and  no  division  thereof  among  her  issue 
shall  be  had  until  her  death.  The  other  two-thirds  of  said  residue  e^ll  go 
to  and  be  equally  divided  among  the  children  and  grandchildren  of  my 
brother  Allen  8.  Gibbes,  per  stirpes." 

At  the  time  the  action  was  brought  Mrs.  Emanuel  was  fifty -five  years  of 
age  and  had  never  had  issue. 

Held,  that  the  court  having  acquired  jurisdiction  of  the  action  for  the  pur- 
pose of  determining  other  questions,  there  was  no  impropriety  in  its  passing  * 
upon  the  question  of  the  disposition  of  the  remainder  of  such  funds  upon 
the  death  of  Mrs.  Emanuel,  especially  in  view  of  the  extreme  improbability 
that  she  would  leave  issue; 

That  upon  the  death  of  Mrs.  Emanuel  without  issue  the  fund  would 
revert  to  those  who  would  answer  to  the  description  of  the  next  of  kin  of  the 
testator,  to  be  ascertained  as  of  the  time  of  his  death.     Id. 

6.  A  provision  that  if  any  child  die,  its  share  shall  go  to  its  issue,  hetld  . 

to  be  substitutionary  —  the  share  is  subject  to  the  same  trust  as  it  was  during 

the  ancestor's  life.]    The  will  of  a  testator  bequeathed  his  residuary  estate  to 

his  executors  "in  trust  to  invest  and  reinvest  the  same,  to  receive  the  income  { 

therefrom  and  to  apply  said  income  to  the  use  of  all  my  children,  share 

and  share  alike,  until  my  youngest  child  living  at  the  time  of  my  decease 

shall  become  twenty-one  years  of  aee;  and  when  my  said  youngest  child, 

living  at  the  time  of  my  decease  shall  have  become  twenty-one  years  of 

age,  I  give,  devise  and  bequeath  the  said  rest,  residue  and  remainder  of  my 

said  real  and  personal  estate  to  all  my  said  children  absolutely  forever,  to 

be  divided  between  them  equally,  share  and  share  alike;  and  I  direct  my  said 

executors  at  that  time  to  divide  and  distribute  the  same  as  herein  directed." 

It  further  provided:  *' Should  either  of  my  said  children  die  before  my 
decease  or  atter  my  decease  and  before  the  time  above  fixed  for  distribution, 
and  should  the  child  so  dying  leave  issue,  then  I  give,  devise  and  bequeath 
to  such  issue  of  the  child  so  dying,  the  share  of  my  estate,  both  of  income 
and  principal,  to  which  the  parent  of  such  issue  would  be  entitled,  if  living.'* 

One  of  the  testator's  eleven  children  died  during  the  trust  period  leav- 
ing him  surviving  four  children. 

Held,  that  the  paragraph  last  quoted  was  intended  to  be  solely 
substitutionary;  i 

That  the  four  children  of  the  deceased  chUd  took  a  vested  interest  in  one-  | 

eleventh  of  the  residuary  estate  subject  to  the  trust,  and  not,  absolutely, 
discharged  from  the  trust.    Matter  of  Moloughkey 148 

6.  **  Lawful  issue"  held  to  mean  children  and  not  to  include  grandehU- 

dren,]  A  woman  twenty-eight  years  of  age  who,  at  that  time,  had  but  one 
child,  executed  a  will  by  which  she  bequeathed  her  residuary  estate  '*  to  my 

lawful  issue  to  be  equally  divided  between  them."    She  also  directed  her  • 

executor  to  sell  her  real  estate  and  to  invest  the  proceeds  and  all  other  per-  \ 

sonal  property  **  in  such  manner  as  he  may  deem  most  for  the  interest  of 
my  child  or  children."  At  the  time  of  her  death  she  had  had  six  children, 
all  of  whom  were  living,  and  one  of  such  children  had  a  child. 

Held,  that  the  term  "issue"  referred  to  children  of  the  testatrix  and  did 
not  include  their  descendants,  and  that  the  residuary  estate  should  conse- 
quently be  divided  into  six  parts  and  not  into  seven  parts. 

Emmet  V.  Emmet I82i 

7.  —^^Dotoer —  u)hen  the  widow  is  entitled  to  it,  and  also  to  the  provision  made 
for  Tier  by  her  husband's  will]  Where  a  testator  by  the  8d  paragraph  of  his  will 
gives  to  his  widow  one-thirdf of  tiie  proceeds  from  the  sale  of  certain  real  prop- 
erty, and  by  the  4th  paragraph  gives  the  remaining  two-thirds  of  the  proceeds 
to  his  executors  in  trust  to  apply  the  net  income  thereof  to  the  maintenance 
of  his  son,  Bernard,  until  the  latter  becomes  of  age,  and  then  to  turn  over 
the  principal  to  him,  and  in  the  6th  paragraph  gives  the  remainder  of  his 
estate  to  his  said  son,  Bernard,  the  widow  is  entitled  to  dower  in  the  real 
estate  mentioned  in  the  8d  paragraph  of  the  will  in  addition  to  one-third 

of  the  proceeds  of  the  sale  of  such  real  estate.     Glaser  v,  Glaser. 1H2 

8. Declarations  of  the  principal  beneficiary  as  evidence  of  undue  influ- 
ence —  they  are  not  admissible  where  other  beneficiaries  under  the  will  would  not 
take  in  case  of  intestacy.]    Where  the  probate  of  a  will  is  contested  upon  the 
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ground  that  the  will  was  procured  by  the  undue  influence  exercised  by  the 
principal  beneficiary,  evidence  offered  on  behalf  of  the  contestants  of 
declarations  and  admissions  made  by  the  principal  beneficiary  as  to  his  rela- 
tions with  the  decedent  and  as  to  her  condition  or  mind,  is  inadmissible  when 
it  is  shown  that  there  are  other  persons  who  would  take  as  tenants  in  common 
with  the  principal  beneficiary  under  the  will,  and  who  would  not  take  in  case 
the  intestacy  of  the  decedent  was  established,  and  it  does  not  appear  that  the 
admissions  and  declarations  were  made  in  their  presence. 

Matter  of  Campbell 418 

WITNESS—  Credibility  of  interested  and  disinterested  mtnesses,  considered. 

Bee  Fox  v.  Manhattan  Railway  Co 460 

The  credibility  of  an  interested  witness  is  for  th^jury  to  determine. 

See  HicKOK  v.  Bunting 560 

Commission  to  take  his  testimony  withotU  the  State. 

See  Deposition. 

Easamination  of  before  trial. 

See  DEFOsmoN.  ^ 

Charge  of  wnue  for  the  eonvenienee  of 

SeeVBJXxjE. 

See  Etidencb. 

WBITTEN  EVIDENOE : 

iSstf  Evidence. 

WBONGFUL  DETENTION  —  Qf  chatteU. 
See  REPLsym. 
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